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1845  BEDEMPTION  FROM  EXECUTION  SALES.  §  314 


OHAPTER  XXIII. 

EEDEMPTION  FEOM  EXEdrTION"  SALES/ 

i  314.    Bight  of  redemption  depends  on  compliance  with  the  statute. 
i  314  a.  Waiver  of  defects  in  making  redemption. 
S  315.    Bight  of  redemption,  laws  operating  retroactively  upon. 
I  316.    The  time  within  which  redemption  may  be  made. 
§  317.    The  persons  by  whom  redemption  may  be  made. 
I  318.    The  persons  to  whom  the  redemption  money  may  be  paid. 
S  319.    Presenting  evidence  of  right  to  redeem. 
S  320.    The  amount  which  must  be  paid. 
§  321.    The  effect  of  a  redemption. 
S  322.    Bill  in  equity  to  enforce  right  to  redemption. 
i  323.    The  title  of  purchaser  while  defendant  has  the  right  of  re- 
demption. 

§  314.  The  Right  of  Redemption  is  Statutory  Only.— 
Statutes  permitting  the  redemption  of  property  from 
execution  sales  are  partly  for  the  benefit  of  the  defend- 
ant, and  partly  for  the  benefit  of  persons  holding  liens 
against  the  property  acquired  from  the  defendant,  but 
existing  in  subordination  to  the  execution  sale.  This 
right  of  redemption,  no  matter  in  whose  behalf  or  far 
what  purpose  invoked,  is  the  creature  of  the  statute. 
The  statute  creates  the  right,  prescribes  the  time  and 
method  of  its  exercise,  and  designates  the  persons  en- 
titled to  exercise  it.  A  person  seeking  to  redeem 
must,  therefore,  comply  with  the  statute  in  every  re- 
spect. A  partial  compliance  is  of  no  effect.  If  a  re- 
demption has  been  attempted,  the  purchaser's  rights 
are  not  impaired,  nor  is  anything  gained  by  the  re- 
demptioner,  unless  a  full  compliance  with  the  terms  of 
the  statute  can  be  shown.  ^    The  right  is  not  an  equit- 

lAycock  V.  Adler,  87  Ala.  190;  Gosmunt  v.  Gloe,  55  Neb.  709; 
Spoor  V.  Phillips,  27  Ala.  193;  Haskell  v.  Manlove,  14  Gal.  54;  Chiles 
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able  right,  or,  more  accurately  speaking,  is  not  a  right 
created  by  courts  of  equity,*  and  they  have,  therefore, 
no  power  to  declare  the  circumstances  upon  or  the 
time  within  which  it  may  be  exercised.  He  who  seeks 
to  redeem  from  an  execution  sale  must  do  so  within 
the  time  specified  by  the  statute.  He  must  also  be  one 
of  the  persons  to  whom  the  right  is  there  given,  and, 
unless  the  purchaser  exonerates  him  from  doing  so,  he 
must  comply  with  every  condition  prescribed  by  the 
statute.  Otherwise  what  he  does  cannot  amount  to  a 
redemption.*  Where,  however,  the  person  to  whom 
redemption  is  to  be  made  denies  the  right  to  redeem 
under  any  circumstances,  and  gives  the  debtor  or  other 
person  seeking  to  redeem  to  understand  that  his  right 

V.  Davis,  58  111.  411;  Wilcoxson  v.  Miller,  49  Cal.  193;  Horton  v. 
Maffltt,  14  Minn.  288,  100  Am.  Dec.  222;  Davis  v.  Seymour,  16  Minn. 
210;  Gilchrist  v.  Comfort,  34  N.  Y.  235;  Silliman  v.  Wing,  7  Hill, 
159;  Ex  pai-te  Banl£  of  Monroe,  7  Hill,  177,  42  Am.  Dec.  61;  People 
V.  Covell,  18  Wend.  598;  People  v.  SherifE  of  Broome,  19  Wend.  87; 
Waller  v.  Harris,  20  Wend.  555,  32  Am.  Dec.  590;  7  Paige,  167; 
Lowry  v.  McGhee,  8  Yerg.  242;  Parnsworth  v.  Howard,  1  Col(J 
215;  Hill  v.  Walker,  6  Cold.  424,  98  Am.  Dec.  465;  Fischer  v.  Esla- 
man,  68  111.  78;  6  Chic.  U  N.  52;  Burson  v.  Cooper,  7  Chic.  L.  N.' 
213;  Durley  v.  Davis,  69  111.  133.  But  under  a  statute  requiring 
one  who  claims  the  right  to  redeem  as  the  holder  of  a  mortgage 
lien  to  state  "truly  the  sum  remaining  unpaid  on  the  mortgage  at 
the  time  of  claiming  the  right  to  redeem,"  It  was  held  that  a  re- 
demption was  valid,  supported  by  an  affidavit  as  follows:  "And 
this  deponent  says  that,  as  near  as  he  can  estimate,  the  sum  of 
$2,288.29,  including  interest,  now  remains  unpaid  on  said  mortgage 
at  this,  the  time  of  claiming  said  right  to  redeem."  People  v.  Clark, 
87  Hun,  201. 

s  Dray  v.  Dray,  21  Or.  59. 

8  Beard  v.  Wilson,  52  Ark.  290;  Bennett  v.  Wilson,  122  Cal.  509, 
68  Am.  St.  Kep.  61;  Wallace  v.  Monroe,  22  111.  App.  602;  Wooters 
V.  Joseph,  137  111.  13,  31  Am.  St.  Kep.  355;  Hyman  v.  Bogue,  135 
111.  9;  Eobertson  v.  Van  Cleave,  129  111.  217;  Oldfleld  v.  Eulert,  148 
111.  614,  39  Am.  St.  Kep.  281;  Teabout  v.  JafCray,  74  la.  29,  7  Am. 
St.  Rep.  466;  WhltaUer  v.  Ashby,  43  La.  Ann.  117;  Maupin  v.  Blan- 
ton,  93  Tenn.  422. 
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to  do  so  will  not,  under  any  circumstances,  be  conceded, 
it  is  not  necessary  to  do  the  vain  act  of  complying  with 
the  different  conditions  prescribed  by  the  statute,  and 
compliance  therewith  must  be  regarded  as  waived  for 
the  purpose  of  sustaining  a  suit  to  enforce  the  right 
of  redemption.*  If  a  debtor's  right  of  redemption  has 
terminated,  but  one  of  his  creditors  is  entitled  to  ex- 
ercise this  right,  and  does  so,  the  judgment  debtor  is 
not  permitted  to  take  advantage  of,  or  otherwise  urge, 
mere  irregularities  in  effecting  the  redemption,  if  the 
purchaser  has  accepted  the  redemption  money.^  Thus, 
in  New  York,  a  redemption  by  a  creditor  must  be  made 
at  the  sheriff's  office.  If  made  elsewhere,  though  in 
the  same  village,  and  though  the  sheriff  receives  the 
money,  it  is  invalid.*  The  statutes  of  redemption  ap- 
ply in  most  of  the  states  to  foreclosure  sales  made 
under  decrees  in  chancery,  as  well  as  to  sales  made 
under  execution.''^  In  Tennessee,  real  estate  is  subject 
to  redemption  only  when  sold  for  a  debt.  The  sum 
decreed  to  be  paid  by  a  husband  to  his  wife  as  alimony 
has  been  by  the  courts  of  that  state  said  not  to  be  a 
debt  within  the  meaning  of  its  redemption  laws,  and, 
hence,  the  sale  of  his  real  estate  to  pay  such  alimony 
is  absolute.®  In  Arkansas,  the  right  given  to  redeem 
real  property  sold  under  execution  has  been  adjudged 

*  Fitzgerald  v.  Kelso,  71  la.  731. 

5  Bozarth  v.  Largent,  128  111.  95. 

«  Morss  V.  Purvis,  68  N.  Y.  225. 

'Kent  V.  Laffan,  2  Cal.  595;  McMillan  v.  Richards,  9  Cal.  365, 
70  Am.  Dec.  655;  Henderson  v.  Lowry,  5  Yerg.  240;  Burrow  v.  Hen- 
son,  2  Sneed,  658;  Freeland  v.  Harris,  3  Sneed,  264.  As  to  redemp- 
tion from  sales  made  under  process  issued  out  of  tlie  federal  courts, 
see  Hepburn  v.  Kerr,  9  Humph.  726,  51  Am.  Dec.  685;  Turner  r. 
Watkins,  31  Ark.  429,  overruling  Oliver  v.  McOlure,  28  Ark.  555. 

«  White  V.  Bates,  89  Tenn.  570. 
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to  extend  to  all  sales  by  final  process  from  covjrts  of 
law,  and,  hence,  to  include  sales  under  attachment." 

§  314  a.  Waiver  of  Defects  in  Redeeming.— Whether 
the  redemption  is  sought  to  be  made  by  the  judgment 
debtor,  or  his  successor  in  interest,  for  the  purpose  of 
nullifying  the  sale,  or  by  a  redemptioner  for  the  pur- 
pose of  substituting  himself  in  the  place  of  the  pur- 
chaser and  becoming  entitled  to  a  conveyance  should 
nb  further  redemption  be  made,  there  is  no  doubt  that 
formalities  may  be  dispensed  with  by  the  assent  of 
the  parties  interested,  whether  tacit  or  expressed;  and 
that  the  redemption  is  as  effectual  as  if  the  formalities 
which  have  been  waived  had  been  in  fact  performed.^** 
If  the  redemption  money  is  paid  by  one  having  no  au- 
thority from  the  judgment  debtor  to  pay  it,  to  an  at- 
torney who  has  no  authority  from  the  purchaser  to 
receive  it,  the  latter  by  accepting  the  money  from  such 
attorney  ratifies  his  act  in  receiving  it  from  the  debtor, 
and  precludes  himself  from  subsequently  denying  thai 
a  proper  and  effectual  redemption  has  been  made.^* 
The  expiration  of  the  time  in  which  the  debtor  is  by 
law  allowed  to  redeem  entitles  the  purchaser  to  a  con- 
veyance which  will  make  his  title  indefeasible.  But 
until  such  conveyance  is  made,  the  purchaser  may,  ir- 
respective of  the  lapse  of  time,  permit  the  debtor  to 
redeem,  and  by  accepting  the  redemption  money  may 
"defeat  his  title  or  interest  under  his  certificate  of  sale, 

9  Beard  v.  Wilson,  52  Ark.  290. 

10  In  Matter  of  Opening  Eleventh  Avenue,  81  N.  T.  452;  Kell  v. 
Worden,  110  111.  310;  Colorado  M.  Co.  v.  McDonald,  15  Colo.  516; 
Hervey  v.  Krost,  116  Ind.  268;  Bowen  v.  Van  Gundy,  133  Ind.  670; 
Gilbert  v.  Husman,  76  la.  241;  Sprandel  v.  Houde,  54  Minn.  308. 

11  Allen  v.  'McGaughey,  31  Ark.  252;  Kilbride  v.  Munn,  55  Iowa, 
445. 
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and  annul  such  certificate."  *^  It  has  even  been  held 
that  a  deed  to  a  redemptioner,  whose  right  to  redeem 
was  based  on  a  void  judgmenit,  is  valid  and  effectual 
as  against  other  creditors  of  tW  judgment  debtor, 
where  the  purchaser  had  accepted  the  redemption 
money,  on  the  ground  that  such  deed  was  based  on 
the  original  judgment  and  sale,  and  hot  on  the  void 
judgment  under  which  the  redemption  had  been  made 
and  accepted.^'*  "Whatever  may  be  the  rule  where 
another  creditor  of  the  judgment  debtor  claims  the 
right  to  redeem,  either  from  the  purchaser  or  a  re- 

'  demptioner  who  resists  the  claim,  it  is  clear  that,  as 
between  the  immediate  parties  to  the  redemption,  the 
production  of  the  papers  mentioned  in  the  statute  may 
be  waived."  ^*  "It  is  already  settled  that  the  original 
or  any  subsequent  purchas^?r  may,  so  far  as  he  is  him- 

.  self  concerned,  waive  the  production  of  papers,  or  the 
performance  of  any  other  conditions  made  for  his  bene- 
fit. (Bank  of  Vergennes  v.  Warren,  7  Hill,  91.)  The 
immediate  parties  to  the  transaction  may  make  what 
bargains  they  please.     They  may  respectively  insist  on 

'  all  the  law  will  give  them,  or  they  may  accept  less."  ^'' 
It  has  been  held  that,  before  the  right  to  redeem  has 

12  Taggart  v.  McKinsey,  85  Ind.  392;  Goddard  v.  Renner,  57  Ind. 
532;  Whiting  v.  Butler,  29  Jlieli.  133. 

13  Hare  v.  Hall,  41  Ark.  372. 

14  Bagley  v.  Ward,  37  Cal.  129,  99  Am.  Dec.  256. 

15  People  V.  Ransom,  4  Denio,  148;  Massey  v.  Westcott,  40  111. 
160;  Blair  v.  Chamblin,  39  111.  521,  89  Am.  Dec.  322.  In  Bagley  v. 
Ward,  37  Cal.  129,  99  Am.  Dec.  25(;.  People  v.  Fralick,  12  Mich.  234, 
and  People  v.  Ransom,  4  Denio,  148,  the  rule  is  maintained  that 
where  the  purchaser  has  waived  some  of  the  formalities  prescribed 
by  statute,  the  redemption  Is  valid  against  him,  and  also  against 
creditors  of  the  defendant;  but  this  rule  is  denied,  so  far  as  creditors 
are  concerned,  in  People  v.  Ransom.  2  N.  Y.  490.  A  purchaser 
may  release  or  discharge  his  right  without  the  consent  of  other 
creditors.    Ex  parte  Peru  Iron  Co.,  7  Cow.  540. 
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been  exercised,  the  purchaser  may,  by  his  agreement 
or  conduct,  estop  himself  from  insisting  upon  a  redemp- 
tion within  the  time  and  in  the  manner  required  by 
the  statute.  Hence'  if  he  promises  the  judgment 
debtor  to  furnish  a  statement  in  due  season  of  the 
amount  required  to  redeem  and  of  the  date  when  the 
right  of  redemption  must  be  exercised,  and  that  this 
right  may  be  exercised  after  as  well  as  before  the  time 
specifited  by  the  statute,  this  is  equivalent  to  a  tem- 
porary waiver,  and  the  right  may  be  exercised  after 
such  time,  if  there  has  been  no  notice  to  the  debtor  to 
the  contrary.  "It  is  competent  for  the  party  to  waive 
his  strict  legal  rights  as  to  the  time  of  redemption,  and 
agree  to  allow  the  redemption  at  a  subsequent  time, 
and  if  the  acts  relied  on  to  constitute  such  waiver  are 
equivalent  to  an  estoppel  in  pais,  he  is  bound  by  them, 
and  a  reasonable  time  after  notice  must  be  given  the 
other  party  in  which  to  redeem."  ^® 

§  315.  Laws  Operating  Retroactively  on  Rights  of 
Redemption. — The  state  and  national  courts  have  dif- 
fered with  respect  to  the  power  of  the  state  legislatures  » 
to  enact  redemption  laws  which  shall  apply  to  pre-ex- 
isting contracts.  So  far  as  this  difeerenee  has  been 
ascertained  it  must  be  conceded  that  the  opinions  of 
the  national  courts  must  prevail,  but  it  may  be  con- 
tended that  they  have  not  yet  spoken  respecting  sales 
under  execution  except  in  the  case  of  judgments  or  de- 
crees foreclosing  liens  upon  property,  and  that  the  law 
concerning  ordinary  execution  sales  must  still  1)6 
sought  in  the  state  courts.  We  shall  first  refer  to  the 
decisions  of  those  courts  before  they  were  modified  by 
the  opinionsNof  the  supreme  court  of  the  United  States 

10  Tiee  v.  Russell,  43  Minn.  66. 
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upon  the  subject.  They  maintain  that  whether  an 
execution  sale  shall  be  with  or  without  redemption 
depends  upon  the  law  in  force  at  the  time  it  is  made. 
Changes  in  the  law  may  be  made  from  time  to  time, 
and  if  made  are,  in  most  states,  allowed  to  operate 
upon  antecedent  debts  or  judgments.  Debtors  are  not 
deemed  to  have  a  vested  right  to  have  their  property 
sold  under  the  redemption  law  in  force  at  the  time  the 
debt  was  created.*'^  Nor,  on  the  other  hand,  has  the 
judgment  creditor  a  vested  right  to  have  his  debtor's 
property  sold  under  the  law  in  force  at  the  time  his 
debt  was  contracted,  or  judgment  rendered,  or  chang- 
ing the  rate  of  interest  to  be  paid  to  the  purchaser  to 
effect  a  redemption.  If,  at  any  time  prior  to  the  sale, 
a  statute  is  enacted  making  execution  sales  subject 
to  redemption  for  a  reasonable  period,  such  statute  will 
control  sales  made  under  pre-existing  as  well  as  under 
subsequent  judgments.^*  Sometimes,  though  this 
view  did  not  wholly  prevail,  it  was  said  that  the  pur- 
chaser had  no  right  to  insist  that  the  law  was  uncon- 
stitutional, and  must  submit  to  a  redemption  as  pro- 
vided for  therein,  if  neither  the  debtor  nor  the  creditor 
objected.^®  Even  after  the  sale  has  been  made,  the* 
debtor's  right  to  redeem  is  not  entirely  beyond  legis- 
lative control;  for  the  time  for  redemption  may,  by  a 
change  in  the  law,  probably  be  shortened  after  the 
sale,  providing  a  reasonable  period  in  which  to  make 
payment  is  left  to  the  debtor.^**    But  the  right  of  the 

17  Ante,  I  294. 

18  Davis  V.  Kupe,  114  Ind.  588;  Robertson  v.  Van  Cleave,  129  Ind. 
217;  Moore  v.  Martin,  38  Cal.  428,  adopting  as  the  opinion  of  the 
court  the  dissenting  opinion  of  Heydenfeldt,  J.,  in  Thorne  v.  San 
Francisco,  4  Cal.  154;  Tuolumne  Red.  Co.  v.  Sedgwick,  15  Cal.  51C. 

10  Sullivan  v.  Berry,  83  Ky.  198,  4  Am.  St.  Rep.  147. 

so  Butler  v.  Palmer,  1  Hill,  324;  Smith  v.  Packard,  12  Wis.  371. 


g  315  KEDEMl'TION  FEOM  EXECUTION  SALES.  1852 

purchaser  to  a  conveyance,  or  to  repayment  at  the  ter- 
mination of  the  period  allowed  for  redemption,  is 
deemed  to  rest  upon  a  contract,  which  the  legislature 
will  not  be  permitted  to  impair.  Hence,  while  the 
time  for  redemption  may  probably  be  shortened,  it  cer- 
tainly cannot  be  prolonged  by  any  law  enacted  after 

the  sale.^^ 

Whetjier  redemption  laws  can  be  applied  to  pre-ex- 
isting judgments  and  contracts  is  dependent  upon  an- 
other question,  namely,  will  such  an  application  im- 
pair the  obligation  of  a  contract,  for  it  must  be  con- 
ceded, (1)  that  no  state  can  pass  any  law  impairing  the 
obligation  of  contracts,  and  (2)  t-hat  whether  a  statute 
offends  this  constitutional  inhibition  must  finally  be  de- 
termined by  the  supreme  court  of  the  United  States. 
That  a  statute  authorizing  a  redemption  from  fore- 
closure sales  could  not  be  applied  to  sales  under  pre- 
existing mortgages  without  impairing  the  obligation 
of  the  contract  was  decided  bythat  court  at  a  compar- 
atively early  day.^^  Nevertheless,  when  the  questiofi 
was  long  subsequently  presented  to  some  of  the  state 
courts,  they  were  unwilling  to  admit  that  statutes 
'  creating  or  extending  the  time  within  which  to  redeem 
from  foreclosure  sales  impaired  the  obligation  of  the 
contract,  and  hence  sustained  such  statutes  and  ap- 
plied them  to  antecedent  obligations.^^  In  other  states 
the  question  had  been  more  disinterestedly  considered 

Contra,  Cargill  v.  Tower,  1  Mich.  369.  Reynolds  v.  Walker,  6  Cold. 
221,  seems  to  support  the  same  view. 

21  Goenen  v.  Schroeder,  8  Minn.  387;  Dikeman  v.  Dikeman,  11 
Paige,  484;  Rohinson  v.  Howe,  13  Wis.  341;  Reynolds  v.  Baker,  6 
Cold.  221;  Henderson  v.  Felker,  1  Helsk.  271. 

22  Howard  v.  Bughee,  24  How.  461. 

23  Moore  v.  Marten,  38  Cal.  428;  Beverly  v.  Barnitz,  55  Kan.  466, 
49  Am.  St.  Rep.  257;  State  v.  Gillian,  18  Mont.  94;  State  v.  Sears, 
43  Pac.  Rep.  482,  overruled.  29  Or.  508,  54  Am.  St.  Rep.  808. 
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and  more  correctly  determined.^*  It  was  finally  pre- 
sented to  the  supreme  court  of  the  United  States, 
which  settled  it  by  adjudging  that  a  law  purporting 
to  extend  the  time  for  redemption  could  not  'be  applied 
to  pre-existing  mortgages.^" 

2*  Wilbur  V.  Campbell,  Idaho  (1896);  Watklns  v.  Glenn,  55  Kan. 
417;  Collins  v.  Collins,  79  Ky.  88. 

25Barnitz  v.  Beverly,  163  TJ.  S.  18.  In  this  case  the  court  said: 
"We,  of  course,  have  nothing  to  do  with  the  fairness  or  policy  of 
such  enactments  as  respects  those  who  choose  to  contract  in  view 
of  them.  But  it  seems  impossible  to  resist  the  conviction  that  such 
a  change  in  the  law  Is  not  merely  the  substitution  of  one  remedy 
for  another,  but  is  a  substantial  impairment  of  the  rights  of  the 
mortgagee  as  expressed  in  the  contract.  Where,  in  a  mortgage,  an 
entire  estate  is  pledged  for  the  payment  of  a  debt,  with  right  to 
sell  the  mortgaged  premises  free  from  redemption,  can  that  be  valid 
legislation  which  would  seek,  to  substitute  a  right  to  sell  the  premises 
subject  to  an  estate  or  right  of  possession  in  the  debtor'  or  his 
alienees  for  eighteen  months?  Martha  Barnitz  held  Kirtland's  notes 
secured  by  a  mortgage.  Of  course,  under  the  contract  thus  cre- 
ated, she  had  a  right  to  resort  to  other  property  of  the  debtor  to 
malse  up  for  any  deficiency  remaining  after  the  sale  of  the  I'eal 
estate  mortgaged.  As  the  law  stood  at  the  time  the  contract  was 
ma'de,  if  Kirtland,  either  by  purchase  at  the  sale  or  by  subsequent 
transactions,  became  the  owner  of  the  real  estate,  Mrs.  Barnitz  had 
a  legal  right  to  levy  thereon  and  subject  it  to  the  payment  of  the 
remnant  of  her  debt.  But  this  law,  as  we  have  seen,  in  express 
terms  declares  that  this  real  estate  shall  not  again  be  liable  for 
sale  for  any  balance  due  upon  the  judgment  or  decree  under  which 
the  same  is  sold.  This  cannot  be  held  to  mean  merely  that  the 
land  is  sold  free  from  existing  liens,  for  such  would  be  the  legal 
effect  of  the  sale  at  any  rate.  It  plainly  means  that  the  balance 
of  the  debt  shall  not  be  made  out  of  the  lands,  even  if  and  when 
they  become  the  property  of  the  debtor.  Nor  can  it  be  said  that 
such  a  question  is  not  now  before  us.  What  we  are  now  consider- 
ing is,  whether  the  change  of  remedy  was  detrimental  to  such  a 
degree  as  to  amount  to  an  impairment  of  the  plaintiff's  right;  and, 
as  this  record  discloses  that  the  sale  left  a  portion  of  the  plaintiff's 
Judgment  unpaid,  it  may  be  fairly  argued  that  this  provision  of  the 
act  does  not  deprive  the  plaintiff  of  a  right  inherent  in  her  con- 
tract. When  we  are  aslied  to  put  this  case  within  the  rule  of  those 
cases  in  which  we  have  held  that  it  is  for  the  states  to  change  the 
form  of  the  remedy,  or  to  modify  it  otherwise,  as  they  may  see  fit, 
provided  no  substantial  right  secured  by  the  contract  is  thereby  im- 
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It  is  true  that  the  decisions  in  the  national  courts 
have  been  only  in  cases  involving  the  application  of  the 
law  to  debts  secured  by  mortgage.  We  do  not,  how- 
ever, understand  that  the  fact  that  the  debt  was  se- 
cured gives  it  any  additional  obligation  or  inviolabil- 
iiy.  It  merely  selects  specific  property  out  of  which 
payment  may  be  coerced,  notwithstanding  any  subse- 
quent transfers  or  encumbrances  by  the  mortgagor. 
Where  the  debt  is  unsecured,  the  creditor  still  has  the 
right  to  sell,  under  execution,  any  property  of  the 
debtor  subject  to  sale,  and  a  statute  creating  or  ex- 
tending the  right  to  redeem  operates  to  impair  the  ob- 
ligation of  the  contract  to  the  same  extent  as  if  the 
debt  were  secured  by  specific  property.  Such  was  the 
opinion  of  the  court  of  appeals  of  Kentucky,  maintain- 

paired,  we  are  bound  to  consider  the  entire  scheme  of  the  new 
statute,  and  to  have  regard  to  its  probable  effect  on  the  rights  of 
the  parties.  It  is  contended  that  the  right  to  redeem  granted  by 
the  new  statute  only  operates  on  the  purchaser  and  not  on  the 
mortgagee,  as  such.  This  very  argument  was  foreseen  and  disposed 
of  in  Bronson  v.  Kinzie,  1  How.  311,  where  this  court  said:  'It,  the* 
new  act,  declares  that,  although  the  mortgaged  premises  should  be 
sold  under  the  decree,  yet  that  the  equitable  estate  of  the  mort- 
gagor shall  not  be  extinguished,  but  shall  continue  for  twelve  months 
after  the  sale;  and  it,  moreover,  gives  a  new  ana  lilie  estate  to  the 
judgment  creditors,  to  continue  for  fifteen  months.  If  such  rights 
may  be  added  to  the  original  contract  by  subsequent  legislation, 
it  would  be  difficult  to  say  at  what  poiijt  they  must  stop.  An 
equitable  estate  in  the  premises  may,  in  like  manner,  be  conferred 
upon  others;  and  the  right  to  redeem  may  be  so  prolonged  as  to 
deprive  the  mortgagee  of  the  benefit  of  his  security  by  rendering 
the  property  unsalable  for  anything  lilie  its  value.  This  law  gives 
to  the  mortgagor  and  to  the  judgment  creditors  (meaning  creditors 
other  than  the  mortgagee)  an  equitable  estate  In  the  premises, 
which  neither  of  them  would  have  been  entitled  to  under  the  original 
coutract;  and  these  new  interests  are  directly  and  materially  in  con- 
flict with  those  which  the  mortgagee  acquired  when  the  mortgage 
was  made.  Any  such  modification  of  a  contract  by  subsequent  legis- 
lation, against  the  consent  of  one  of  the  parties,  unquestionably  im- 
pairs its  obligations,  and  is  prohibited  by  the  constitution.'  " 
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ing  that  the  "law  embraces  the  remedy  which  includes 
all  the  legal  means  allowed  by  law  at  the  creation  of  the 
contract  to  enforce  its  performance,  or  redress  the  in- 
jury resulting  from  its  nonperformance."  ^ 

§  316.  The  Time  within  Which  Redemption  from  exe- 
cution and  other  forced  sales  may  be  made  is  limited  by 
the  statutes  of  the  several  states.  The  redemption 
period,  as  fixed  by  these  statutes,  varies  greatly.  The 
usual  period  is  a  year,  or  twelve  months,^'^  but  in  sev- 
eral states  it  is  six  months.^*  In  Kansas  the  period 
is  eighteen  months,-^  and  in  Alabama  and  Tennessee 
it  is  two  years.^"  In  some  of  the  states  no  fixed  period 
for  redemption  is  recognized,  redemption  being  al- 
lowed at  any  time  before  the  confirmation  of  the  sale,*^ 
or  at  any  time  before  the  execution  of  the  sheriffs 
deed,  which  must  follow  the  confirmation  of  the  sale,**" 
or  within  four  months  after  such  confirmation.*'  Un- 
der such  a  provision  the  perfection  of  an  appeal  from 
an  order  confirming  a  sale,  together  with  the  execution 
and  approval  of  the  requisite  appeal  bond,  extends  the 

2«  Collins  V.  Collins,  79  Ky.  88. 

27  Dig.  Ark.  Stat.,  1894,  §  3113;  Cal.  Code  Civ.  Proc,  §  702;  Starr 
&  Curtis's  Ann.  111.  Stats.,  ch.  77,  §  16;  Code  of  Iowa,  1897,  §  4045; 
Ky.  Stat.,  1894,  §|  16S4.  SiiU;  Rev.  Stats.  Me.,  1883,  p.  620,  §  39; 
Pub.  Stats.  iMass.,  1882.  p.  1012,  §  32;  Minn.  Stats.,  1894,  §  5473; 
Mont.  Code  Civ.  Proc,  1895,  §  1235;  N.  Y.  Code  Civ.  Proc,  1895, 
§  1446;  Kev.  Code  N.  D.,  1895,  §  55-14;  Sanborn  &  Berryman  Ann. 
Stats.   Wis..   «  3001. 

28  Mills'  Ann.  Stat.  Colo.,  1891,  §  2547;  Gen.  Stats.  Nev.,  1885, 
i  3255;  Rev.  Stats.  Utah,  1898,  §  3262. 

29  Gen.  Stats.  Kan.,  1897,  §  521. 

so  Code  of  Alabama,  1886,  §  1879;  Code  of  Tenn.,  1884,  §  2947. 
SI  Comp.  Stats.  Neb.,  1897,  §  6088;  Gosmunt  v.  Gloe,  55  Neb.  709; 
Oiauque's  Rev.  Ohio  Stats.,  7th  ed..  §  5398. 
32  Ballihger's  Ann.  Codes  and  Stats.  Wash.,  §  5295. 
83  HlU's  Ann.  Code  of  Or.,  2d  ed.,  §  303. 
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period  of  redemption  until,  by  affirmance  on  appeal, 
such  confirmation  becomes  operative.®* 

Numerous  provisions  are  found  in  the  statutes  of  the 
different  states  varying  the  period  of  redemption  as  to 
different  classes  of  persons  to  vi^hom  the  right  of  re- 
demption is  given.  The  right  of  redemption  may  be  ex- 
clusively in  the  execution  defendant  for  a  part  of  the 
redemption  period,  in  which  case  redemptioners  are 
given  the  right  concurrent  with  the  execution  defend- 
ant for  the  balance  of  the  period,^^  or  the  right  may  be 
in  the  execution  defendant  exclusively  for  the  entire 
redemption  period,  and  redemptioners  be  allowed  a 
period  in  addition  thereto  in  which  to  exercise  their 
right  of  redemption.®**  If  premises  sold  under  execu- 
tion are  abandoned,  or  not  occupied  in  good  faith,  a 
court  or  judge  may,  in  Kansas,  upon  proper  showing, 
fix  the  period  for  redemption  thereof  at  six  months  in- 
stead of  the  ordinary  period  of  eighteen  months.®' 

The  right  to  redeem  must  be  exercised  within  the 
statutory  period.®*  After  the  expiration  of  this  time,  , 
the  purchaser's  right  to  a  conveyance  of  the  property 
becomes  absolute,  and  the  time  will  not  be  extended  by 
the  courts,  except  under  special  circumstances,  show- 
ing that  a  fraud  would  otherwise  be  perpetrated  upon 
the  defendant.®**  The  defendant  ordinarily  cannot,  by 
any  act  of  his  own,  as  by  filing  a  bill  to  redeem,  prolong 

»*  Philadelphia  M.  etc.  Co.  v.  Gustus,  55  Neb.  435. 

35  Code  of  Iowa,  1897,  §  4046;  Gen.  Stats.  Kan.,  1897,  §  521. 

3«  Mill's  Ann.  Stats.  Colo..  1891,  §  2548;  Starr  &  Curtis's  Ann.  111. 
Stats.,  ch.  77,  §  20;  Winn.  Stats.,  1804,  §  5473;  N.  Y.  Code  Civ.  Proc, 
1895,  §  1454.    Compare  Hill's  Ann.  Code  of  Or.,  2d  ed.,  §  301. 

37  Gen.  Stats.  Kan.,  1897,  §  521. 

ssTeabout  v.  JafCray,  74  la.  78,  7  Am.  St.  Rep.  466;  Bethel  v. 
Smith,  83  Ky.  84. 

30  Ross  V.  Mead,  5  Gilm.  171;  Lowry  v.  McGhee,  8  Yerg.  242;  Tea- 
bout  V.  Jaferay,  74  la.  28,  7  Am.  St.  Rep.  400. 
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the  time  designated  by  statute.**  Physical  or  mental 
debility  or  minority  do  not  afford  sufficient  ground  in 
equity  for  allowing  a  party  to  redeem  after  the  expira- 
tion of  the  statutory  period.*^  One  who,  through  cul- 
pable negligence  or  ignorance  of  the  law,  fails  to  re- 
deem within  the  statutory  period,  has  no  claim  to  relief 
in  chancery.*^  If  the  title  is  in  dispute,  or  the  validity 
of  the  judgment  and  sale  is  questioned,  it  has  been  held 
that  a  court  of  equity  has  inherent  power  to  extend  the 
time  for  redemption,  until  the  issues  raised  by  the  com- 
plainant's bill  can  be  determined.*^  Until  the  expira- 
tion of  the  time  for  redemption,  the  officer  has  no  power 
to  execute  a  conveyance  in  pursuance  of  the  sale.  If 
he  assumes  to  exercise  such  power,  his  act  is  void.** 
With  respect  to  the  computation  of  the  time  allowed 
±0  redeem,  the  following  rules  prevail:  The  word 
"month"  is  construed  to  mean  a  calendar  month;  *^ 
the  day  of  the  sale  is  excluded ;  ***  a  redemption  may  be 

*o  Hughes  V.  Feeter,  23  Iowa,  547. 

<i  Wallace  v.  Munroe,  22  111.  App.  602;  Henderson  v.  Craig,  179 
111.  395. 

42  Campau  v.  Godfrey,  18  Mich.  27.  100  Am.  Dec.  183. 

43  Carroll  v.  McCuUough,  63  N.  H.  98;  compare  Tilley  v.  Bonney,. 
123  Cal.  lis. 

44  Gross  V.  Fowler,  21  Cal.  302;  Gorham  v.  Wing,  10  Mich.  486; 
Hall  V.  Yoell,  45  Cal.  584;  Mooie  v.  Martin,  38  Cal.  428.  A  deed  exe- 
cuted before  the  time  for  redemption  has  expired  does  not  consti- 
tute even  color  of  title.     Bernal  t.  Gleim,  33  Cal.  668. 

45  Gross  V.  Fowler,  21  Cal.  392;  Strong  v.  Birchard,  5  Conn.  361; 
Brewer  v.  Harris,  5  Gratt.  285;  Snyder  v.  Warren,  2  Cow.  518,  14 
Am.  Dee.  519;  Sheets  v.  Selden's  Lessee,  2  Wall.  190. 

46  Backer  t.  Pyne,  130  Ind.  L'SS,  30  Am.  St.  Rep.  231;  Blgelow  v. 
Willson,  1  Pick.  485;  Gorham  v.  Wing,  10  Mich.  486;  Teucher  v. 
Hlatt,  23  Iowa,  527,  92  Am.  Dec.  440;  Snyder  v.  Warren,  2  Cow.  518, 
14  Am.  Dec.  519;  Jones  v.  Planters'  Bank,  5  Humph.  619,  42  Am. 
Dec.  471.  Under  chancery  sales  in  Tennessee,  the  time  for  redemp- 
tion does  not  commence  running  until  the  sale  is  confirmed.  Hen- 
derson V.  Lowry,  5  Yerg.  240;  Wood  v.  Morg.in.  4  Humph.  371.  If 
a  sale  is  made  on  the  ninth  day  of  December,  and  the  statute  allows 

VOL.  111.— 117 
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made  at  any  lime  on  the  last  day,  though  after  business 
hours;  ^"^  if  the  last  day  falls  on  Sunday,  redemption 
must  be  made  on  Saturday.*^  In  Illinois  the  defendant 
has  the  exclusive  right  of  redemption  for  one  year  after 
the  sale.  If  he  fails  to  exercise  this  right  within  the 
statutory  period,  then  certain  of  his  creditors  have  the 
right  to  redeem  within  three  months  after  the  termina- 
tion of  such  year.  A  redemption  prematurely  made  by 
a  creditor  is  treated  as  valid,  unless  the  defendant  af- 
terward exercises  his  right  to  redeem.***  In  Iowa,  the 
judgment  debtor  has,  for  the  first  six  months  after  the 
sale,  the  exclusive  right  to  redeem  from  it.  Then  for 
the  period  of  three  months,  any  creditor  of  the  judg- 
ment debtor  holding  a  lien  on  the  real  estate,  as  well 
as  the  debtor,  may  redeem.  After  the  expiration  of 
,  these  three  months  the  right  of  the  debtor  to  redeem 
again    becomes    exclusive,    and    continues    for   three 

one  year  in  which  to  redeem,  a  redemption  may  be  made  on  or  be- 
fore the  ninth  day  of  the  following.  December.  Roan  v.  Rohrer,  72 
lU.  582;  Perham  v.  Kuper,  61  Cal.  331. 

47  Ex  parte  Banls  of  Monroe,  7  Hill,  177,  42  Am.  Dec.  61;  Jessnp 
V.  Carey,  61  Ind.  584. 

48  People  V.  Luther,  1  Wend.  42.  In  Indiana,  It  was  held  that  in 
such  a  case  redemption  might  properly  be  made  on  the  following 
Monday.  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St.  Rep.  231.  In 
New  York,  it  is  provided  by  section  1454  of  the  Code  of  Civil  Pro- 
cedure that  "a  creditor  who  might  have  redeemed  within  fifteen 
months  after  the  sale  ....  may  redeem  from  any  other  redeem- 
ing creditor,  although  the  flfteen  months  have  elapsed,  provided  that 
he  thus  redeems  \\'ithin  twenty-four  hours  after  the  last  previous 
redemption."  It  appearing  that  the  ''last  previous  redemption"  was 
made  on  Saturday,  it  was  held  that,  since  the  redemption,  under 
the  section  quoted,  must  be  at  the  sheriff's  office,  which  was  not 
required  to  be  open  on  Sunday,  redemption  might  properly  be 
made  on  the  following  Jlonday.  Porter  v.  Pierce,  43  Hun,  11,  120 
N.  Y.  217. 

48  Blair  v.  Chamblin,  30  111.  521,  89  Am.  Dec.  n22;  Massey  v.  Wost- 
cott,  40  111.  160;  Wilson  v.  Conkliu,  22  Iowa,  452. 
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months  longer,  or  until  one  year  from  the  day  of  sale.^" 
The  person  entitled  to  redeem  may  be  prevented  from 
doing  so  by  the  act,  fraud,  or  agreement  of  thej  pur- 
chaser. Where  this  is  the  case,  courts  of  equity  will 
grant  relief."^  If  a  purchase  at  an  execution  sale  is 
shown,  even  by  parol  evidence,  to  have  been  made  in 
pursuance  of  an  agreement  between  the  defendant  and 
the  purchaser,  by  which  the  latter  was  to  hold  his  pur- 
chase for  the  benefit  of  the  former,  or  was  to  allow  the 
lattfer  longer  than  the  statutory  period  to  redeem,  the 
agreement  will  be  enforced  in  equity.''*  In  such  a  case, 
if  a  day  is  fixed  by  the  parties  as  the  limit  of  the  time 
in  which  redemption  may  be  made,  and  on  that  day  the 
defendant  demands  to  know  the  amount  required  to 
redeem,  and  that  amount  can  be  ascertained  only  by 
an  accounting  between  the  parties,  and  the  purchaser 
refuses  to  account  or  to  give  the  desired  information, 
the  defendant's  right  is  not  lost,  but  continues  until  an 
accounting  can  be  had-^** 

So,  if  any  agreement  is  entered  into  subsequently  to 
the  sale,  though  by  parol,  the  substance  of  which  is  that 
the  purchaser,  or  other  holder  of  the  certificate  of  sale, 
will  treat  it  as  a  mere  security,  or  will  give  a  definite 
time  in  which  to  redeem,  it  will  be  enforced.  The  ef- 
fect of  such  an  agreement  is  to  prevent  any  effort  on 
the  part  of  the  debtor  to  redeem  within  the  time  desig- 
nated by  the  statute;  and  not  to  enforce  it  in  his  favor, 
when  it  had  been  the  means  of  lulling  him  into  inac- 

Bo  George  v.  Hart,  56  Iowa,  706. 

51  Guinn  v.  Locke.  1  Head,  110;  Southard  v.  Pope,  9  B.  Mon.  264; 
Greenup  v.  Porter,  3  Scam.  64;  Miller  v.  Lewis,  4  N.  Y.  554. 

62  Combs  V.  Little,  3  Green  Ch.  310,  40  Am.  Dec.  207;  Marlatt  v. 
Warwick,  18  N.  J.  Eq.  108;  lurner  v.  King,  2  Ired.  132,  38  Am. 
Dee.  679.     See  §  337. 

63  Halsted  V.  Tyng,  18  N.  .1.  Eq.  375. 


§  316  REDEMPTION  FROM  EXECUTION  SALES.  1860 

tion,  would  be  to  pervert  it  into  a  cruel  and  fatal  decoy. 
This  the  courts  will  not  permit,  nor  will  they  heed  the 
plea  that  the  contract  cannot  be  received  in  evidence 
because  within  the  statute  of  frauds.^*    But  a  promise 
to  permit  the  debtor  to  redeem,  made  after  his  right  to 
do  so  had  terminated,  cannot  be  the  means  of  decoy- 
ing him  into  the  nonexercise  of  his  right.    It  is  within 
the  statute  of  frauds,  and  cannot   be  enforced  unless 
based  upon  a  consideration.®^    An  agreement  to  ex- 
tend the  time  for  redemption  does  not  transform  the 
purchaser  into  a  mere  lienholder.     If  the  defendant 
does  not  redeem  within  the  period  fixed  by  the  agree- 
ment, a  conveyance  may  be  executed  as  in  other  cases.™ 
But  if  the  agreement  has  been  partly  executed  by  the 
payment  of  a  portion  of  the  amount  required  to  redeem, 
the  status  of  the  purchaser  and  the  judgment  debtor  is 
not  well  settled.     In  Indiana,  the  debtor,  though  the 
time  granted  him  has  expired,  still  retains  the  right  to 
redeem,  and  the  purchaser  is  regarded  as  merely  hold- 
ing the  land  as  security."^    This  is  also  the  rule  in  Ken« 
tucky.®*    In  Illinois,  the  rule  is  the  same  if  the  pur- 
chaser retains  the  money  paid  him;  but  he  may  prob- 
ably "tender  back  the  amount  received,  and  give  notice 
that  unless  the  amount  due  should  be  paid  within  a  rea- 
sonable time,  he  will  rescind  the  contract,  and  take  out 
a  deed."  ®*    In  Tennessee,  the  purchaser,  at  the  expira- 
tion of  the  time  granted  by  him,  is  entitled  to  a  convey- 

B4  McMakin  v.  Sehenck,  98  Ind.  2G4;  Southard  v.  Pope's  Bx'r,  9 
B.  Men.  261;  Butt  v.  Butt,  91  Ind.  305;  Sbade  v.  Creviston,  93  Ind. 
591;  Beatty  v.  Brummett,  04  Ind.  76. 

60  Lucas  V.  Nichols,  66  Ind.  41. 

66  Southard  v.  Pope,  9  B.  Mon.  204;  Furguson  v.  Smith,  7  Bush, 
76;  Tarkington  v.  Corley,  59  Iowa,  2S. 

67  Felton  V.  Smith,  84  Ind.  485;  Hughart  v.  Lenburg,  45  Ind.  498. 

68  Southard  v.  Pope,  9  B.  Mon.  2<il. 

60  Kaufman  v.  Smallwood,  36  111.  504,  87  Am.  Dee.  230. 
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ance  and  answerable  to  the  judgment  debtor  for  the 
return  to  him  of  the  amount  paid.*® 

If  the  purchaser  does  not  pay  his  bid  at  the  time  of 
the  sale,  nor  for  a  considerable  period  thereafter,  but  on 
making  payment  has  the  certificate  delivered  to  him, 
and  dated  as  of  the  day  of  the  sale,  the  time  in  which 
the  defendant  may  redeem  will,  in  equity,  as  against 
the  purchaser  and  all  persons  claiming  under  him  with 
notice,  be  computed  from  the  day  of  payment,  and 
not  from  the  day  of  the  sale.  This  rule  is  especially 
applicable  in  cases  where  it  was  impossible  for  the  de- 
fendant, from  an  inspection  of  the  papers  in  the  case, 
and  of  the  public  records,  to  ascertain  that  a  sale  had 
been  made.**^  In  Indiana,  it  seems  probable  that  the 
right  of  redemption  may  be  exercised  by  computing  the 
time  therefor  as  commencing  to  run  only  from  the  ac- 
tual payment  of  the  bid,  without  resorting  to  a  suit  in 
equity.  When  a  judicial  or  execution  sale  is  by  law 
required  to  be  for  cash,  the  courts  of  that  state  reason 
that  the  sheriff  has  no  authority  to  execute  any  certifi- 
cate of  sale  until  payment  has  been  made;  "and,  there- 
fore, that  a  sale  of  real  estate  by  a  sheriff  upon  execu- 
tion or  order  of  sale  cannot  be  regarded  as  completed 
or  consummated,  so  far,  at  least,  as  the  right  of  redemp- 
tion is  involved,  until  the  purchase  money  is  fully  paid, 
and  that  the  time  allowed  by  statute  for  redemption 
commences  to  run  from  that  time,  and  not  before."  ®^ 
In  Nebraska,  however,  where  redemption  is  allowed  at 
any  time  before  the  confirmation  of  a  sale,  the  failure 
of  a  purchaser  to  pay  the  amount  of  his  bid  prior  to  the 

"o  Rambo  v.  Donelly,  9  Baxt.  418. 

«i  Malna  v.  Elliott,  51  Cal.  8;  Briscoe  v.  York,  53  111.  484;  Tork  v. 
Briscoe,  67  111.  533. 
«2  Liggett  V,  Firestone,  96  Ind.  260. 
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confirmation  is  held  not  to  render  the  sale  void,  nor  to 
extend  the  statutory  period  for  redemption.®*  When  a 
mortgage  is  foreclosed,  those  encumbrancers  who  were 
made  parties  to  the  suit,  and  bound  by  the  decree,  must 
exercise  their  right  of  redemption  in  the  time  and  man- 
ner prescribed  by  statute;  but  those  encumbrancers  ex- 
isting prior  to  the  suit,  and  not  made  parties  thereto, 
are  not  debarred  of  their  right  of  redemption  which  ex- 
isted independent  of  the  statute."^  A  judgment  cred- 
itor whose  lien  is  subordinate  to  a  mechanic's  lien 
under  which  a  sale  is  had  is  not  deprived  of  his  right  to 
redeem  by  being  made  a  party  to  the  foreclosure  pro- 
ceedings.^ 

§  317.    The  Classes  of  Persons  Who  may  Redeem 

property  which  has  been  sold  under  execution  are  desig- 
nated in  the  several  state  statutes  upon  this  subject. 
These  statutes,  while  not  entirely  similar  in  their  pur- 
port, usually  agree  in  conferring  the  right  of  redemp- 
tion on  three  classes  of  persons,  namely:  1.  The  djf- 
fendant  in  execution,  and  his  successors  in  interest;  2. 
Creditors  having  liens  by  judgment;  and  3.  Creditors 
having  liens  by  mortgage.  Persons  belonging  to  the 
second  and  third  classes  are  usually  called  redemp- 
tioners.****    In  some  states,  the  statutes  do  not  confer  a 

63  Gosmuut  V.  Gloe,  55  Neb.  709. 

64  Montgomery  v.  Tutt,  11  Cal.  307;  Prink  v.  Murphy,  21  Cal.  108, 
81  Am.  Dec.  149;  Holmes  v.  Bybee,  34  Ind.  2(j2;  Proctor  v.  Baker, 
15  Ind.  178;  Mnrdock  v.  Ford,  17  Ind.  52;  Wright  v.  Howell,  35  Iowa, 
288;  Haskell  v.  State,  31  Ark.  91.  Similarly  held  where  the  fore- 
closure was  of  a  mechanic's  lien,  instead  of  a  mortgage.  Nash  v. 
Adams,  5.")  JJinu.  40;  American  B.  etc.  Co.  v.  Lynch,  10  S.  D.  410. 

6»  Boynton  v.  Pierre,  151  111.  197. 

60  Cal.  Code  Civ.  I'roc,   §701;    Mills'   Ann.   St.nts.   Colo..  1891,   §1 

2547,  2.548;  Ann.  Ind,  Slats.,  1804,  §§  780,  7.S:i;  Code  of  loAvrt.  1897, 

§§4045,   4040;    Gen,    St.Tis,    Kiin.,    1S!)T.    5S  521,    ."22:    Howell's    Ann. 

^    Mich.     Stats.,  1882,  §§  0121,  0120;  Stats,  Minn.,  1804,  §  5472;  Mont. 
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right  of  redemption  upon  all  these  parties,  the  right 
being  confined  more  particularly  to  the  execution  de- 
fendant and  those  claiming  under  or  through  him.^'^ 
Various  other  parties  are  also  made  redemptioners  by 
the  statutes  of  some  states,  as  joint  tenants,  cotenants, 
or  part  owners  of  the  property  sought  to  be  redeemed."* 
In  Montana  it  is  provided  that  if  the  officers  of  a  cor- 
poration entitled  to  redeem  from  an  execution  sale  re- 
fuse to  redeem,  a  stockholder  may  do  so."''  In  Illinois, 
a  probate  claimant  whose  claim  has  been  allowed  may 
redeem  real  estate  of  his  deceased  debtor, ''^**  but  in  the 
absence  of  express  statutory  provision,  such  a  person  is 
not  entitled  to  redeem."  He  is  not  "a  creditor  with  a 
lien." 

The  fact  that  the  defendant  has  parted  with  his  inter- 
est in  the  property  does  not,  in  most  states,  prevent  his 
making  a  valid  redemption  thereof.  He  is  entitled  to 
redeem  in  his  capacity  of  judgment  debtor,  irrespective 
of  his  other  relations  to  the  property  sold.''^    Hence,  a 

Code  Civ.  Proc,  1805,  §  1234;  Gen.  Stata  Nev.,  1885,  §  3254;  Kev. 
Code  N.  D.,  1895,  §  5540;  Hill's  Ann.  Laws  Or.,  2d  ed.,  §  300;  liev. 
Stats.  Utah,  1898,  §  8201. 

67  Dig.  Arlj.  Slats.,  1894,  §  3113;  Ky.  Stats.,  1894,  §§  1684,  2364; 
Rev.  Stats.  Me.,  1883,  p.  620,  §  42,  p.  621,  §  48;  Comp.  Stats.  Neb., 
1897,  §6008;  Giauqiie's  Rev.  Stats.  Ohio,  7th  ed.,  §5398  a;  Code  of 
Tenn.,  1884,  §  2949;  Sanborn  &  Berryman  Ann.  Stats.  Wis.,  §  3002. 

68  Starr  &  Curtis'  Ann.  Stats.  III.,  1896,  c.  77,  §  26;  Ann.  Ind.  Stats., 
1894,  §  781;  Code  of  Iowa,  1897,  §  4060;  Sanborn  &  Berryman  Ann. 
Stats.  Wis.,  §  3004. 

60  Mont.  Code  Civ.  Troc.,  1895,  §  1234. 

70  Starr  &  Curtis'  Ann.  Stats.  111.,  1896,  c.  77,  §  27;  Wilson  v. 
Schneider,  124  111.  (128. 

71  ^^•hitney  v.  Burd,  29  Minn.  203.  Compare  Byer  v.  Healy,  84 
Iowa,  1. 

72  Yoakum  v.  Bower,  51  Cal.  539;  Jones  v.  riauters'  Banlj,  5 
Humph.  619,  42  Am.  Dec.  471;  Livingston  v.  Arnoux,  11  Alb.  L.  J. 
Ill;  r>C)  N.  Y.  507;  Harvey  v.  Spaulding,  If!  Iowa,  397,  8.")  Am.  Dec. 
526.     Hence  a   mo'rtgagor   can   redeem   from    his    own    mortgage. 
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defendant  may  redeem  after  he  has  been  compelled  to 
transfer  all  his  assets  to  a  receiver.'^  A  transfer  by  the 
defendant  does  not  prejudice  the  right  of  his  creditors 
having  liens  upon  the  land  to  redeem.'*  A  grantee,  as- 
signee, or  other  successor  in  interest  of  a  judgment 
debtor,  may  redeem.'^®  A  judgment  debtor  may  convey 
or  assign  his  interest  in  property  sold  under  execution 
for  the  purpose  of  having  the  certificate  of  redemption 
issued  in  the  name  of  his  grantee.'^**  But  a  transfer 
which  can  be  recognized  at  law  is  essential.  Hence,  a 
purchaser  at  an  execution  sale,  who  is  entitled  to  but 
has  not  received  his  deed,  cannot  redeem  as  the  grantee 
of  the  defendant  in  such  execution.'^'^  Similarly,  one  to 
whom  a  judgment  debtor,  after  an  execution  sale  of  his 
realty,  executes  a  conveyance  thereof,  absolute  on  its 
face,  but  made  for  the  purpose  of  security,  is  not  a 
vendee  or  assignee  of  the  defendant  within  the  meaning 
of  a  redemption  statute.''**  In  Iowa,  a  defendant  who 

whether  he  had  any  title  to  the  property  mortgaged  or  not.  Loren- 
zana  v.  Camarillo,  45  Cal.  125. 

73  Livingston  v.  Arnoux,  11  Alb.  L.  J.  Ill;  56  N.  Y.  507;  15  Abb.* 
Pr.,  N.  S.,  158;  Elsworth  v.  Muldoon,  15  Abb.  Pr.,  N.  S.,  440;  46 
How.  Pr.  246.  In  apparent  conflict  with  the  other  authorities  is 
Husted  V.  Dalvln,  17  Abb.  Pr.  137.  In  that  case,  it  was  determined 
that  a  judgment  debtor  could  not  redeem  because  his  interest  in 
the  property  had  been  divested  by  a  sale  under  an  antecedent  mort- 
gage. 

74  McLean  v.  Harris,  14  Lea,  510. 

70  Phillips  V.  Hagart,  113  Cal.  552,  54  Am.  St.  Kep.  369;  Harms  v. 
Palmer,  73  Iowa,  446,  5  Am.  St.  Eep.  691;  Rosenberg  v.  Croisan,  18 
Or.  470;  Campbell  v.  Atwood  (Tenn.  Ch.),  47  S.  W.  691;  Hepburn  v. 
Kerr,  9  Humph.  726,  51  Am.  Dec.  685;  Stocl^ett  v.  Taylor,  3  Md. 
Ch.  537;  Stoddard  v.  Forbes,  13  Iowa,  296;  Harvey  v.  Spaulding,  16 
Iowa,  397,  85  Am.  Dec.  526;  Watson  v.  Haunum,  10  Smedes  &  M. 
521.  The  trustees  of  an  absconding,  concealed,  or  nonresident 
debtor  are  his  successors  in  interest  to  such  an  extent  that  they  can 
redeem  his  property.    Phyfe  v.  Kiley,  15  Wend.  248,  30  Am.  Dec.  55. 

'0  Southern  C.  L.  Co.  v.  McDowell,  105  Cal.  99. 

77  Lathrop  v   It'erguson,  22  Wend.  116. 

78  Robertson  v.  Moline  M.  &  S.  Co..  88  Iowa,  463. 
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takes  an  appeal,  or  stays  execution  on  the  judgment,  is 
by  statute  precluded  from  redeeming  ;'^''  but  Ms  vendee 
may  nevertheless  redeem.®"  In  that  state,  the  statute 
does  not,  in  direct  terms,  give  the  right  to  redeem  to  a 
grantee  or  successor  in  interest  of  the  defendant.  It 
merely  provides  that  "the  defendant  may  redeem  real 
property  at  any  time  within  one  year  from  the  day  of 
sale  as  herein  provided,  and  will  in  the  meantime  be 
entitled  to  the  possession  of  the  property."  Owing  to 
the  latter  part  of  this  sentence,  the  word  "defendant" 
was  construed  to  include  all  persons  who  had  become 
entitled  to  the  possession  of  the  property,  and  h,ence,  to 
entitle  the  defendant's  grantee  to  redeem.*^  Creditors 
having  no  mortgage  lien,  and  not  having  reduced  their 
claims  to  certainty  by  judgment,  are  not  entitled  to 
redeem.*^  Where,  however,  a  right  of  redemption  is 
given  to  a  creditor  having  a  lien,  one  who  has  brought 
suit  upon  a  contract  and  attached  the  real  estate  of  the 
defendant  is  entitled  to  redeem.^  In  New  Jersey  an 
unrecorded  mortgage  is  invalid  against  a  judgment 
creditor  of  the  mortgagor,  having  no  notice  of  it. 
Hence,  if  such  creditor  purchases  the  mortgaged  prem- 
ises under  his  own  execution,  they  cannot  be  redeemed 
and  taken  from  him  by  the  holder  of  such  unrecorded 
mortgage.^  A  conveyance  made  for  the  purpose  of 
defrauding  creditors  is  generally  void  at  law  as  well 
as  in  equity,  as  against  them,  and  they  may,  for  most 
purposes,  treat  it  as  nonexistent.     It  has  been  held  in 

'»  Dobbins  V.  Lusch,  53  Iowa,  304. 
so  Thayer  v.  Coldren,  57  Iowa,  110. 
81  Thayer  v.  Coldren,  57  Iowa,  110. 

62  Woods  V.  McGavock,  10  Yerg.  133;  Thomason  v.  Scales,  12  Ala. 
309;  Hopkins  v.  Webb,  9  Humph.  519. 

83  Atwater  v.  Manchester  S.  Bank,  45  Minn.  341. 

84  Condit  T.  Wilson,  36  N.  J.  Eq.  370. 
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Iowa  tbat  it  constitutes  an  insuperable  obstacle  to 
their  redeeming  the  property  under  a  judgment  in  their 
favor,  entered  against  the  grantor  subsequently  to  the 
execution  of  such  conveyance.  But  this  decision  is 
based  upon  the  ground  that,  in  that  state,  the  fraudu- 
lent transfer  conveyed  the  legal  title,  which  could  not 
be  fully  divested  from  the  fraudulent  grantee  otherwise 
than  by  some  proceeding  in  chancery.^*^  Whatever 
may  be  the  law  of  Iowa,  such  proceedings  are  not 
requisite  elsewhere.^  Hence,  we  cannot  regard  the 
Iowa  decision  as  having  any  relevancy,  when  the  same 
question  arises  for  decision  in  other  states.  The  statu- 
tory  right  of  redemption,  it  may  be  observed  in  this 
connection,  is  entirely  distinct  from  the  purely  equi- 
table right  of  a  grantee  of  personal  property  fraudu- 
lently conveyed  to  redeem  from  a  judgment  obtained 
by  the  creditors  of  the  fraudulent  grantor  against 
him.«^ 

A  person  is  entitled  to  redeem  if  he  is  the  owner  of 
the  judgment.  Hence,  it  is  immaterial  whether  he  is 
the  plaintiff  in  whose  favor  it  was  entered,®®  or  the 
assignee  of  such  plaintiff.®*    It   is  also   immaterial 

86  Howland  v.  Knox,  59  Iowa,  46. 
S6  Ante,  §  136. 

87  Te.aliout  V.  .Taffray,  74  la.  29,  7  Am.  St.  Rep.  466. 

88  Prescott  V.  Everts,  4  Wis.  314;  Kent  v.  Laffan,  2  Cal.  595; 
Seevers  v.  AVood,  12  Iowa,  295. 

89  Aylesworth  v.  Brown,  10  Barb.  167;  Ex  parte  Newell,  4  Hill, 
608;  Van  Rensselaer  v.  Sheriff,  1  Uow.  443;  Ex  parte  Raymond,  1 
Denio.  272;  Beeliman  v.  Bunn,  Hill  &  D.  265;  Sweezy  v.  Chandler,  11 
111.  445.  Where  one  who  was  apparently  the  owner  of  a  junior  judg- 
ment, which  he  had  in  fact  assigned,  redeemed  from  an  execution 
sale,  and  procured  an  assignment  of  the  certificate  of  purchase,  the 
court,  without  passing  upon  the  validity  of  the  redemption,  held 
that,  in  the  absence  of  a  redemption  from  himself,  he  was  entitled 
to  a  sheriff's  deed  as  an  assignee  of  the  certificate  of  purchase. 
Rush  V.  Mitchell,  71  la.  333. 
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whether  the  judgment  is  the  result  of  contested  litiga- 
tion, or  was  confessed  ""  for  the  purpose  of  creating  a 
right  to  redeem**^  after  the  sale  was  made.*^  The 
proposition  must,  however,  be  considered  as  relating 
only  to  valid  judgments  confessed  or  entered  in  good 
faith,  and  has  no  application  to  judgments  void  for 
fraud  as  against  prior  redemptioners.^  A  statute  giv- 
ing the  right  of  redemption  to  judgment  creditors,  who, 
"without  fraud  or  collusion,  had  obtained  such  judg- 
ment before  the  sale  of  the  land,  or  within  two  years 
thereafter,  except  by  confession  of  the  debtor,"  ex- 
cludes all  creditors  by  confessed  judgments,  whether 
entered  before  or  after  the  sale.®*  In  nearly  all  the 
states  the  judgment  under  which  redemption  is  made 
must  be  a  lien  on  the  property  redeemed.**^  Hence,  an 
estate  for  years  cannot  be  redeemed,  because  it  is  a 
chattel  interest,  to  which  judgment  liens  do  not  ex- 
tend.*® But  if  the  judgment  lien  is  subsisting  as 
against  the  defendant  and  his  heirs,  it  is  no  objection 
that  it  has  become  dormant  as  against  bona  Me  pur- 

80  Couthway  v.  Berghaus,  25  Ala.  393. 

81  Snyder  v.  Warren,  2  Cow.  518,  14  Am.  Dec.  519;  Martin  v.  Judd, 
60  111.  78;  Arnold  v.  Glfford,  62  111.  250. 

»2  Couthway  v.  Berghaus,    25   Ala.    393;  McMillan  v.  Richards,  9 
Cal.  365,  70  Am.  Dec.  655;  Pollard  v.  Taylor,  13  Ala.  604.. 
83  Bennett  v.  ^A'ilson,  122  Cal.  509,  68  Am.  St.  Kep.  61. 
»^  Mack  V.  Owen,  83  Ala.  177. 

85  Ex  parte  Lawrence,  4  Cow.  417,  15  Am.  Dec.  386;  People  v. 
Easton,  2  Wend.  297;  Hill  v.  Pixley,  03  Barb.  200;  Ex  parte  Stevens. 
4  Cow.  133;  Ex  parte  Elwood,  1  Denio,  633;  Eussell  v.  Allen,  10 
Paige,  249.  Hence,  the  bolder  of  a  judgment  entered  by  a  justice  of 
the  peace  in  another  state  is  not  qualified  to  redeem.  Freeman  v. 
Jordan,  17  Ala.  500.  In  Illinois  the  judgment  need  not  be  a  lieu. 
Sweezy  v.  Chandler,  11  111.  445;  Karnes  v.  Lloyd,  52  111.  113;  but 
compare  Wooters  v.  Joseph,  137  111.  113,  31  Am.  St.  Rep.  355. 

86  Merry  v.  Hallett,  2  Cow.  497;  Ex  parte  Wilson,  7  Hill,  150; 
People  V.  Westervelt,  17  Wend.  674. 
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chasers  from  defendant.^'^  A  judgment  against  an 
execution  defendant,  void  because  entered  without 
jurisdiction,  will  not  support  a  redemption.^^  If  the 
property  is  sold  several  times,  a  judgment  creditor  may 
make  all  the  necessary  redemptions,  although  he  has 
but  one  judgment.  For  the  exercise  of  the  right  of 
redemption  under  a  judgment  does  not  satisfy  it,  nor 
impair  its  lien,  nor  in  any  way  disqualify  the  plaintiff 
from  subsequently  exercising  his  rights  of  redemp- 
tion.®** If  property  is  sold  under  a  judgment  for  an 
amount  insufficient  to  satisfy  it,  the  lien  of  the  judg- 
ment is  removed  from  that  property;  so  that  the  plain- 
tiff cannot,  except  he  has  some  other  lien,  redeem  from 
the  purchaser,^""  unless  his  right  to  do  so  has  been  af- 
firmed by  statute;  ^'^^  or,  in  other  words,  a  judgment 
creditor  cannot  redeem  from  his  own  sale.***^  A  judg- 
ment creditor  who  sells  the  land  of  his  debtor,  becom- 
ing himself  the  purchaser  at  an  amount  greater  than 
his  judgment,  extinguishes  the  lien  of  his  judgment, 
and  has  no  right  thereafter  to  redeem  the  premises  ' 
from  a  sale  thereof  previous  to  that  had  under  his  judg- 
ments*^ The  right  to  redeem  may  also  be  lost  through 
a  levy  upon  personalty  sufficient  to  satisfy  the  judg- 
ment, thereby  extinguishing  the  judgment  and  destroy- 
ing its  lien.s***  This  rule  applies  where  several  liens 
are  foreclosed,  and  the  premises  directed  to  be  sold, 

»'  Ex  parte  Peru  Iron  Co.,  7  Cow.  540. 

«8  Hughes  V.  Helms  (Tenn.  Ch.),  52  S.  W.  460. 

03  Ex  parte  Peru  Iron  Co.,  7  Cow.  540. 

100  People  V.  Fleming,  2  N.  Y.  484;  Russell  v.  Allen,  10  Paige,  249; 
Ex  parte  Paddock,  4  Hill,  544. 

101  Freeman  v.  Jordan,  17  Ala.  500. 

102  Clayton  v.  Ellis,  50  Iowa,  590. 

103  People  V.  Easton,  2  Wend.  298. 

104  Ex  parte  Lawrence,  4  Cow.  417,  15  Am.  Dec.  386. 
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and  the  proceeds  applied  to  the  discharge  of  such  liens 
according  to  their  respective  priorities,  as  stated  in  the 
decree.  It  may  be  that  the  sale  will  leave  some  of  the 
liens  entirely  unpaid.  It  is,  nevertheless,  a  sale  for 
the  payment  of  such  liens,  and  the  holders  of  them  have 
no  right  to  redeem.^'"'  A  party  who,  after  foreclosure 
and  sale  under  his  mortgage,  dockets  a  deficiency  judg- 
ment, is  not  entitled  by  virtue  of  such  judgment  to  re- 
deem the  premises  sold  from  one  who  has  properly  re- 
deemed it  under  a  judgment  lien  from  the  purchaser 
at  the  foreclosure  sale.***^  In  Indiana,  however,  the 
decree  of  foreclosure,  and  the  direction  that  the  plain- 
tiff may  have  execution  for  the  deficiency,  seem  form- 
erly to  have  been  treated,  for  the  purposes  of  redemp- 
tion, as  two  independent  judgments,  and  a  sale  under 
the  former  did  not  destroy  plaintiff's  right  to  redeem 
under  the  latter. '^"'^  But  later  Indiana  decisions,  un- 
der changed  statutes,  have  changed  the  doctrine  in 
that  state.  The  former  rule  is  declared  to  have  been 
of  doubtful  soundness  even  under  then  existing  stat- 
utes, and  to  be  entirely  without  force  under  the  present 
ones.^°* 

A  judgment  or  mortgage  creditor  is  not  disqualified 
from  redeeming  because  he  has  other  securities  ade- 
quate for  the  protection  of  his  debt.^"®  A  mortgagee 
may  redeem  from  a  sale,  whether  made  under  execu- 

106  Hayden  v.  Smith,  58  Iowa,  285. 

106  Black  V.  Gerichten,  58  Cal.  56. 

107  Greene  v.  Doane,  57  Ind.  186;  Cummings  v.  Pottinger,  83  Ind. 

294. 

108  Hervey  v.  Krost,  116  Ind.  268;  Horn  v.  Indianapolis  N.  B..  125 
Ind.  381,  21  Am.  St.  Rep.  231,  and  note.  Compare  Porter  y.  Pitts- 
burg S.  Co.,  122  U.  S.  267,  281. 

io»Muir  V.  Leitch,  7  Barb.  341;  Fletcher  v.  Holmes,  25  Ind.  458. 
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tion,  or  under  a  decree  foreclosing  another  mortgage.*^" 
A  mortgagee,  although  his  mortgage  may  have  been 
executed  after  the  sale,  has  the  right  of  redemption, 
provided  his  mortgage  shall  have  been  duly  recorded 
within  the  period  allowed  for  redemption.^"  The 
same  rule  applies  to  persons  claiming  the  right  to  re- 
deem by  virtue  of  judgment  liens.  It  is  only  requisite 
that  the  lien  shall  exist  when  redemption  is  sought  to 
be  made.*^^  It  is  no  valid  objection  that  the  holder  of 
the  mortgage  debt  acquired  it  by  assignment, '^^^  or  that 
the  mortgage  exists  only  for  the  purpose  of  securing  a 
contingent  liability.*^*  In  the  absence  of  statutory 
provisions  clearly  conferring  the  power,  it  is  held  that 
one  having  a  lien  on  part  only  of  the  land  sold  is  not 
qualified  to  make  any  redemption  thereof.^^'  Where 
land  of  a  husband  in  which  his  wife  has  an  inchoate 
dower  interest  is  sold  upon  a  judgment  against  him, 
the  wife  has  no  rigl^t  to  redeem  her  husband's  two- 
thirds  interest  in  the  land.  The  right  of  redemption 
is  unnecessary  to  protect  her  interest  therein.^^^ 

If  a  redemption  made  by  a  disqualified  person  is  ac- 
quiesced in  by  the  purchaser  or  other  person  from 
whom  the  redemption  is  made,  it  will  estop  such  per- 
son, after  he  has  received  the  redemption  money,  from 

110  Frink  v.  Mnrphy,  21  Cal.  108,  81  Am.  Dec.  149;  Gardner  v.  Em- 
erson, 40  111.  296;  Hasselman  v.  McKernan,  1  L.  &  Bq.  Reporter,  135. 

111  Hervey  v.  Krost,  116  Ind.  268. 

112  Phlllipps  V.  De  Mass,  14  111.  409;  Pollard  v.  Taylor,  13  Ala.  604; 
Van  Rensselaer  v.  Sheriff,  1  Cow.  501. 

H3  Bigelow  V.  Willson,  1  Pick.  485. 

Ill  Crossen  v.  M'hlte,  19  Iowa,  109,  87  Am.  Dec.  420.  It  was  form- 
erly essential,  in  New  York,  that  the  mortgage  should  have  been 
given  by  the  defendant.    Hodge  v.  Gallup,  3  Denio.  527. 

115  Erwln  V.  Schriver,  19  Johns.  379;  Huntington  v.  Forkson.  6  Hill, 
149.  But  a  different  rule  seems  to  have  applied  to  the  holders  of 
mortgage  liens.     Augur  v.  Winslow,  Clarke  Ch.  258. 

110  Buser  v.  Shepard,  107  Ind.  417. 
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denying  tlie  validity  of  the  redemption.^^'^  The  act  of 
redeeming  should  not,  however,  be  confounded  with  the 
right  to  redeem  or  with  the  right  to  acquire  a  good  title 
in  pursuance  of  such  redemption.^^^ 

One  creditor  may  redeem  from  another.*^®  If  a  sale 
is  made  under  several  judgments,  no  person  can  be- 
co^me  a  redemptioner  who  is  not  qualified  to  redeem  as 
against  all  of  the  judgments.*-"  Where  land  of  a  judg- 
ment debtor  is  sold  under  two  successive  executions 
upon  different  judgments,  he  is  entitled  to  redeem  from 
both  sales  at  any  time  within  the  period  of  redemption 
set  in  motion  by  the  first  sale.*^*  The  lien  of  a  judg- 
ment or  decree  of  foreclosure  of  a  mortgage  dates 
from  the  execution  of  the  mortgage.  Therefore,  where 
a  right  of  redemption  is  given  judgment  creditors 
whose  judgments  are  junior  to  that  under  which  a  sale 
was  made,  the  holder  of  a  judgment  of  foreclosure  is 
not  entitled  to  redeem  from  a  sale  of  the  mortgaged 
premises  made  under  a  judgment,  which,  although  ren- 
dered prior  to  his  judgment,  is  of  a  date  subsequent  to 
that  of  the  execution  of  his  mortgage.*^^ 

The"  right  of  redemption  from  an  execution  sale 
is  not,  strictly   speaking,  an   estate,  but   is   simply  a 

117  Stoddard  v.  Forbes,  15  Iowa,  296;  Abadie  v.  Lobero,  36  Cal.  390; 
Meyer  v.  Mintonye,  106  111.  414;  Smitb  v.  Jackson,  153  111.  399;  Pear- 
son V.  Pearson,  131  111.  464;  Hervey  v.  Krost,  116  Ind.  268. 

lis  See  post  §321. 

119  Tharp  v.  Forrest,  76  la.  195;  Iverson  v.  Shorter,  9  Ala.  713; 
Karnes  v.  Lloyd,  52  111.  113.  Of  the  rights  of  senior  judgment  cred- 
itors to  redeem  from  junior  judgment  creditors,  and  vice  versa,  see 
Jackson  v.  Budd,  7  Cow.  658;  People  v.  Fleming,  2  N.  Y.  484;  Ex 
parte  Peru  Iron  Co.,  7  Cow.  540;  Ex  parte  Ives,  1  Hill,  639. 

120  People  V.  Fleming,  2  N.  Y.  484. 

1=1  Harrison  v.  Wilmering,  72  la.  727. 
122  Jarrell  v.  Brubaker,  150  Ind.  260. 
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statutory  right.^^*  In  Oregon,  it  is  considered  as 
something  more  than  a  privilege,  as  a  right  of  prop- 
erty subject  to  bargain  and  sale.^^*  A  holder  of  a 
lien  against  land  subordinate  to  a  second 'lien  under 
which  a  sale  is  had,  by  failing  to  redeem  from  such 
sale,  loses  his  right  to  redeem  the  land  from  a 
subsequent  sale  under  a  first  lien  thereon.^^®  A  re- 
demptioner  having  completed  his  redemption  is  re- 
garded as  a  purchaser  for  value,  and  cannot  be  de- 
prived of  the  rights  thus  acquired  by  one  who,  having 
lost  his  prior  right  of  redemption,  seeks  to  have  the 
execution  sale  set  aside  and  oifers  to  refund  the  amount 
paid  by  him  who  made  the  redemption.^'*®  The  right  of 
redemption  is  an  imperative  incident  to  a  sale  of  real 
properly  on  execution.  The  fact  of  a  sale  being  upon  a 
creditors'  bill  does  not  change  this  rule,  and  a  court 
cannot,  by  requiring  real  property  which  might  have 
been  seized  and  sold  on  an  execution  to  be  conveyed 
to  a  receiver,  thereby  take  it  out  of  the  operation  of  the 
statute  in  relation  to  redemption.*^'^ 

§  31 8.    The  Statutes  Designating  the  Persons  to  Whom 

the  money  necessary  to  ■  effect  a  redemption  may  be 
paid  or  tendered  are  by  no  means  uniform  in  their  pro- 
visions. Under  most  of  these  statutes,  however,  a  re- 
demption may  be  accomplished  by  making  payment  to 

128  Swing  V.  Cook,  85  Tenn.  332,  4  Am.  St.  Kep.  765,  holding  that 
the  right  cannot  be  reached  and  subjected  to  sale  by  a  creditor's- 
bill. 

124  Rosenberg  v.  Croisan,  18  Or.  470. 

126  White  V.  Rathbone,  73  Minn.  236. 

126  White  V.  Leeds  1.  Co..  72  Minn.  352,  71  Am.  St.  Rep.  488. 

1J7  Looey  Coal  Mines  v.  Chicago  etc.  C.  Co.,  131  111.  9. 
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the  officer  who  made  the  sale/^*  or  to  his  deputy /^^  or 
to  an  agent  appointed  by  the  officer  for  that  purpose,^^" 
or  to  the  officer's  administrator.^*^  In  some  states, 
payment  may  be  made  to  the  successor  of  the  officer 
who  made  the  sale."-**  In  other  states,  it  may  be  made 
to  the  clerk  of  the  county,^^  or  district  court, ^**  after 
tender  to,  and  refusal  by,  the  purchaser  or  personal 
representatives,  or  in  case  of  nonresidence  of  such 
party  or  parties.^^  In  Michigan,  payment  may  be 
made  to  the  register  of  deeds  in  whose  office  the  cer- 
tificate of  sale  is  filed.**®  Eedemption  may  be  made 
of  the  purchaser  if  he  continues  to  hold  the  certificate 
of  purchase;  but  if  his  rights  have  been  transferred 
to  his  assignee,  or  to  a  redemptioner,  then  the  pay- 

izsBlkin  v.  People,  3  Scam.  207,  36  Am.  Dec.  541;  Robertson  v. 
Dennis,  20  111.  813;  Mills'  Ann.  Stats.  Colo.,  1891,  §  2547;  Cal.  Code 
Civ.  Proc,  §  704;  Starr  &  Curtis'  Ann.  111.  Stats.,  1896,  c.  77,  §  18; 
Howell's  Ann.  Stats.  Mich.,  1882,  §  6121;  Stats,  of  Minn.,  1894,  § 
5474;  Mont.  Code  Civ.  Proc,  §1237;  Gen.  Stats.  Nev.,  1888,  §3257; 
Rev.  Code  N.  D.,  1895,  §  5546;  Hill's  Ann.  Code  of  Or.,  2d  ed.,  §  302; 
Rev.  Stats.  Utah,  1898,  §3264;  Sanborn  &  Berryman  Ann.  Stats. 
Wis.,  §  3014. 

129  Williams  v.  Lash,  8  Minn.  496.  Payment  may  be  made  to  the 
deputy  vs'ho  conducted  the  sale,  though  the  prmcipal  has  since  died. 
People  V.  Baker,  20  Wend.  602. 

130  Hall  V.  Fisher,  1  Barb.  Ch.  53,  9  Barb.  17. 

131  Stone  V.  Gardner,  20  lU.  304,  71  Am.  Dec.  268. 

132  Blkin  V.  People,  3  Scam.  207,  36  Am.  Dec.  541;  Robertson  v. 
Dennis,  20  111.  313;  Starr  &  Curtis's  Ann.  111.  Stats.,  1896,  c.  77,  § 
18;  Mont.  Code  Civ.  Proc,  §1237;  Gen.  Stats.  Nev.,  1885,  §3257. 

133  Lytle  V.  Etherly,  10  Xerg.  389, 

134  Armstrong  v.  Pierson,  5  Iowa,  317;  Webb  v.  Watson,  18  Iowa, 
537;  Digest  of  Ark.  Stats.,  1894,  §  3114;  Code  of  Iowa,  1897,  §§  4051, 
4056;  Ann.  Ind.  Stats.,  1894,  §§  780,  784;  Gen.  Stats.  Kan.,  1897,  § 
533;  Stats.  Minn.,  1894,  §  5474;  Giauque's  Rev.  Stats.  Ohio,  7th  ed., 
§  5398  a;  Ballinger's  Ann.  Code  &  Stats.  Wash.,  §  5295;  Comp.  Stats. 
Neb.,  1897,  §  6088. 

135  Ky.  Stats.,  1894,  §§  1684,  2364. 

138  Howell's  Ann.  Stats.  Mich.,  1882,  §  6121. 
Vol.  III.— 118 
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ment  may  be  made  to  such  assignee  ^''^  or  redemp- 
tioner.^^*  Payment  to  a  person  not  authorized  to  re- 
ceive it  does  not  effect  a  redemption/^'^  and  cannot  be 
waived  by  the  officer.^*"  If  the  purchaser  has  died, 
the  redemption  money  to  which  he  is  entitled  s-hould 
be  paid  to  his  personal  representative,  and  not  to  his 
heirs.^*^  Eedemption  from  joint  purchasers  may  be 
effected  by  a  payment  or  tender  to  each  one  of  his  share 
of  the  price  paid.^^  Where  the  title  to  premises  sold 
is  in  a  trustee,  the  propriety  of  a  tender  either  to  the 
trustee  or  to  the  beneficiary  will  depend  upon  circum- 
stances. It  would  appear  that,  since  the  former  holds 
the  legal  title,  a  tender  to  him  would  be  more  strictly 
proper.^***  But  under  special  circumstances,  as  where 
the  beneficiary  has  possession,  and  is  receiving  the 
rents  and  profits  of  the  land,  and  has  control  of  the 
title  thereto,  and  the  trustee  is  a  nonresident  without 

13'  Camp  V.  Simon,  34  Ala.  120. 

138  Ex  parte  Board,  4  Cow.  420;  People  v.  Baker,  20  Wend.  602. 
In  most  states   the  redemption   money  is   primarily  payable  to  the  • 
purchaser,    his    executors,    administrators,     successors,    or   assigns. 
Code  of  Ala.,  1886,  §  1881;  Mills'  Ann.  Stats.  Colo.,  1891,  §  2547;  Cal. 
Code  Civ.  Proc,  §  702;  Starr  &  Curtis's  Ann.  111.  Stats.,  1^96,  c.  77, 

§  18;  Ky.  Stats.,  1894,  §§  1684,  2364;  Pub.  Stats.  Mass.,  1882,  p.  1012, 
§  32,  p.  1014,  §  44;  Howell's  Ann.  Stats.  Mich.,  1882.  §  6121;  Stats, 
of  Minn.,  1894,  §  5474;  Mont.  Code  Civ.  Proc,  §  1237;  Nev.  Gen. 
Stats.,  1885,  §  3257;  N.  Y.  Code  Civ.  Proc,  1805,  §  1446;  Rev.  Code 
N.  D.,  §  5540;  Code  of  Tenn.,  1884,  §  2949;  Rev.  Stats.  Utah,  1898, 
§  3264;  Sanborn  &  Berryman  Ann.  Stats.  Wis.,  §  3014. 

139  People  V.  Rathburn,  15  N.  Y.  528;  Griffin  v.  Chase,  23  Barb. 
278. 

"0  Littler  v.  People,  43  111.  188. 

141  Campbell  v.  Campbell,  3  Head,  325.  The  place  where  redemp- 
tion must  or  may  be  made  has  not,  so  far  as  we  are  aware,  been 
specially  designated  by  statute,  except  in  New  York.  In  that  state, 
if  the  redemption  is  sought  to  be  effected  on  the  last  day,  it  must  be 
made  at  the  sheriff's  office.     Gilchrist  v.  Comfort,  34  N.  Y.  235. 

142  Polk  V.  Mitchell,  85  Tenn.  634. 

143  Barringer  v.  Burke,  21  Ala.  705. 
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any  interest  in  the  land,  tender  for  the  purposes  of  re- 
demption may  with  propriety  be  made  to  the  benefl* 
•ciary,**^*  A  person  seeking  to  redeem  is  justified  in 
waking  tender  to  the  purchaser  instead  of  his  alienee 
where  such  redemptioner  has  no  notice,  either  actual 
flr  constructive,  that  the  purchaser  has  divested  him.- 
self  of  title."^ 

§  319.    Presenting  Evidence  of  Right  to  Redeem.-* 

Usually,  the  person  seeking  to  make  a  redemption,  un* 
less  he  is  the  defendant  in  execution,  is  required,  to 
present  some  evidence  of  his  right  to  redeem.  Statutes 
directed  to  this  matter  usually  require  a  redemptioner 
toproduce  to  the  person  from  whom  he  seeks  to  redeem, 

1,  a  certified  copy  of  his  judgment  or  of  the  record 
of  the  mortgage  or  other  lien  under  which  he  claims; 

2,  a  verified  copy  of  any  assignment  necessary  to  estab- 
lish his  claim;  and  3,  an  affidavit  as  to  the  amount  due 
bim,*^  If  redemption  is  sought  to  be  made  by  an  ex- 
ecutor or  administrator,  he  may  be  required  to  file,  in 
.addition  to  the  ordinary  evidence,  a  sworn  copy  of  his 
letters  testamentary  or  of  administration."'^  Where 
6,  redemptioner  is  required  to  give  notice  of  his  inten- 
.t;ion  to  redeem,  he  must  furnish  evidence  that  he  has 
complied  with  the  statutory  requirement  in  that  re- 
gard,**^ The  Wisconsin  statute  requires  that  the  stat- 
ic* Couthway  v.  Berghaus,  25  Ala.  393. 

115  Lehman  v.  Collins,  69  Ala.  127. 

148  Gal.  Code  Civ.  Proc,  1895,  §  705;  Howell's  Ann.  Stats.  Mich., 
1882,  §  6136;  Stats.  Minn.,  1894,  §  5474;  Mont.  Code  Civ.  Proc,  1895, 
.(  1287;  Gen.  Stats.  Nev.,  1885,  §  8258;  N.  Y.  Code  Civ.  Proc,  1895, 
I  1464;  Key.  Code  N.  D.  1895,  §  5547;  HiU's  Code  of  Dr.,  2d  ed., 
I  805;  Kev.  Stats.  Utah,  1898,  §  3265;  Sanborn  &  Berry  man  Ann. 
etats.  Wis.,  §  3015. 

i*'N.  Y.  Code  Civ.  Proc,  1895,  §  1466;  Sanborn  &  Berryman  Ann. 
igtate.  wis.,  §  3105. 

148  Hill's  Ann.  Code  of  Or..  2d  ed.,  §  305. 
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utory  evidence  shall  be  filed  with  the  register  of  deeds 
within  three  days  after  redemption  is  made.^**  The 
presentation  of  this  evidence  cannot  be  waived  by  the 
officer;  ^^^  but  it  has  been  held  that  he  may  first  re- 
ceive the  money  and  allow>  the  evidence  of  the  right  to 
redeem  to  be  shown  to  him  afterward.^^^  The  pur- 
chaser may  waive  the  production  of  evidence,^*  and 
is  deemed  to  have  done  so  when  he  accepts  the  redemp- 
tion  money  without  objection.^^*  Where  the  person 
entitled  to  resist  the  redemption  does  not  waive  hia 
right  to  interpose  objections,  the  evidence  of  the  re- 
demptioner's  right  must  be  presented  in  the  form  and 
method  prescribed  by  statute;  otherwise,  the  redemp* 
tion  will  be  void.*"* 

148  Sanborn  &  Berryman  Ann.  Stats.  Wis.,  §  3015. 

160  Waller  v.  Harris,  20  Wend.  555,  32  Am.  Dec.  590;  People  Vi 
SherifE  of  Broome,  19  Wend.  87;  People  v.  Covell,  18  Wend.  598. 

iBi  People  V.  Ransom,  2  Hill,  51;  Ex  parte  Board,  4  Cow.  420. 

152  People  V.  iH'ralick,  12  Micli.  234. 

163  Bank  of  Vergeunes  v.  Warren,  7  Hill,  91;  Wood  v.  Morehouse, 
45  N.  Y.  369. 

154  If  the  statute  requires  a  copy  of  the  docket  to  be  shown,  a 
copy  of  the  judgment  will  not  suffice.  Haskell  v.  Manlove,  14  Cal. 
54.  A  statute  providing  for  the  production  of  a  copy  of  the  judg- 
ment is  not  satisfied  by  delivering  a  copy  of  the  execution.  Wal- 
ler V.  Harris,  20  Wend.  555.  32  Am.  Dec.  590.  A  redemption  mflde 
without  delivering  to  the  sheriff  an  execution  on  the  judgment  19 
void  in  Illinois.  Stone  v.  Gardiner,  20  111.  304.  If  the  redemptloner 
claims  to  be  the  assignee  of  a  judgment  or  mortgage,  evidence  of 
the  assignment,  authenticated  as  prescribed  by  statute,  must  be 
produced.  Williams  v.  Lash,  8  Minn.  496;  Hall  v.  Thomas,  27  Barb. 
55;  People  v.  Fleming,  4  Denio,  137.  If  an  affidavit  of  the  amount 
due  to  the  redemptloner  is  required,  such  affidavit  must  be  explicit 
(People  V.  Becker,  20  N.  Y.  354);  must  not  overestimate  the  amount 
(Smith  V.  Jliller,  25  N.  Y.  619);  and  if  made  by  an  agent,  must  state 
In  express  terms  the  facts  of  agency,  the  means  and  extent  of 
liis  knowledge,  and  be  positive  as  to  the  amount  due  (Ex  parte 
Bank  of  Monroe,  7  Hill,  177,  42  Am.  Dec.  61;  Ex  parte  Shumway, 
4  Denio,  258).  Production  by  a  redemptioner,  of  a  sheriff's  certifi- 
cate of  sale  under  redemptioner's  judgment  may  take  the  place  of 
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§  320.  The  Amount  Required  to  Redeem  Property  from 
an  execution  sale  differs  in  the  different  states.  In 
all,  the  payment  of  the  sum  bid,  together  with  a  speci- 
fied percentage  in  addition  thereto,  is  exacted.  The 
holder  of  the  certificate  is  also  entitled  to  be  reim- 
bursed for  such  taxes  as  he  may  have  necessarily  paid. 
In  Arkansas,  taxes  paid  by  the  purchaser  need  not  be 
repaid  to  effect  a  redemption.  The  statute  of  that 
state  declares  that  the  defendant  may  redeem  by  pay- 
ing the  purchase-money,  with  fifteen  per  cent  per  an- 
num, "and  all  lawful  charges."  The  terms  "all  law- 
ful charges"  signify  "the  costs  of  the  clerk  connected 
with  the  act  of  redeeming,  and  do  not  include 
taxes,"  ^^^  The  phrase  "lawful  charges,"  as  used  in 
the  Alabama  statute,  is  construed  not  to  include  any 
claim  or  demand  held  by  the  purchaser  except  such  as 
may  be  in  the  nature  of  a  lien  or  encumbrance  on  the 
land,  and,  therefore,  as  not  to  include  insurance  paid 
by  the  purchaser  nor  the  amount  of  a  justice's  judg- 
ment held  by  him  which  had  not,  by  the  issue  and  levy 
of  execution,  become  a  lien  on  the  land.^^**  In  Massa- 
chusetts, the  person  redeeming  must  pay  the  amount 
of  the  bid,  with  interest  thereon,  and  all  lawful  taxes 
and  assessments,  and  such  reasonable  expenses  as  have 
been  incurred  in  necessary  repairs;  but  he  is  entitled 
to  a  deduction  for  the  value  of  the  rents  and  profits.^"'^ 
In  no  case  can  a  redemption  be  made  by  paying  a  less 

a  production  of  the  judgment,  or  docket  thereof,  or  execution,  re- 
ciulred  by  statute,  where  such  certificate  is,  by  statute,  made  prima 
facie  evidence  of  the  facts  therein  stated,  and  does  in  fact  recite 
the  entry  and  docketing  of  the  judgment  and  the  Issuance  of  exe- 
cution.    Ritchie  V.  Ege,  58  Minn.  291. 

105  Fuller  V.  Evatt,  42  Ark.  230. 

ISO  Richardson  v.  Dunn,  79  Ala.  167;  Parmer  v.  Parmer,  74  Ala. 
286. 

157  Norton  v.  Babcock,  2  Met.  518. 
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sum  than  that  paid  by  the  purchaser.  An  owner  of 
land  seeking  to  redeem  must  reimburse  the  holder  of 
the  certificate  of  purchase  for  the  amount  paid  therefor, 
and,  in  addition,  for  the  expense  which  such  holdei?' 
was  obliged  to  undergo  in  making  another  redemption 
of  the  premises.*^*  Hence,  if  property  is  sold  under 
several  judgments  for  one  sum,  a  redemptioner  cannot 
redeem  by  paying  the  amount  of  those  judgmenti* 
which,  as  liens,  were  paramount  to  his  own.^^"  A 
judgment  debtor  may'  redeem  from  the  purchaSier  by 
paying  the  amount  of  the  bid,  percentage,  and  taxes* 
He  need  not  first  pay  other  liens  held  by  the  pur* 
chaser.^^"  If  a  person  other  than  the  judgment 
debtor  seeks  to  redeem  from  the  purchaser,  or  frona 
a  redemptioner,  he  must  pay  all  liens  of  the  holder 
of  the  certificate  of  purchase  paramount  to  the 
lien  under  which  the  redemption  is  sought  to  be 
made.^*^  A  judgment  creditor  seeting  to  redeem 
his  debtor's  land  need  not  pay  an  unregistered  mort- 
gage  thereon  given  by  the  debtor  subsequent  to  the 
sale.^"'^  Where  property  had  been  struck  off  at 
an  inadequate  price,  but,  the  sale  not  being  com-pleted^ 
a  second  sale  was  held  and  completed  at  a  higher  price, 
it  was  held  that  the  amount  payable  on  redemption 
should  be  based  upon  the  bid  at  the  final  sale.^^ 
Where  land  is  sold  first  on  a  junior,  and  later  on  a  sen- 
ior judgment,  a  junior  lienholder  seeking  to  redeem 

issEoggs  V.  Douglass,  89  Iowa,  150. 

150  Siiiiman  v.  "Wing,  7  Hill,  159;  Barker  v.  Gates,  1  How.  Pr.  71. 

160  Sharp  v.  Miller,  47  Cal.  82;  Campbell  v.  Oaks,  68  Cal.  222. 

181  People  V.  Ransom,  2  Hill,  .51;  Knight  v.  Fair,  9  Cal.  117;  Wai'" 
ren  V.  Fish,  7  Minn.  432;  Vandyke  v.  Herman,  3  Cal.  295,  Junior 
Hens  need  not  be  paid.    Rosekrans  v.  Hughson,  1  Cow.  428. 

162  Polk  V.  Mitchell.  .85  Tenn.  034. 

»68  Maher  v.  Aetna  L.  I.  Co.,  110  Ind.  486,  9  Am.  St.  Rep.  SSOi 
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from  the  second  sale  need  only  pay  the  amount  for 
Tvhich  such  sale  was  made,  with  interest.^** 

Each  parcel  separately  sold  may  be  separately  re- 
deemed.^**® But  if  several  parcels  are  sold  together, 
or  if  only  one  parcel  is  sold,  and  the  redemptioner  owns 
only  a  part  thereof,  still  the  purchaser  cannot  be  com- 
pelled to  accept  anything  less  than  the  whole  amount 
of  hiis  bid,  and  the  percentage  thereon.^*^  It  is  equally 
true  that  where  lands  have  been  sold  en  masse,  a  judg- 
ment creditor  seeking  to  redeem  must  cause  them  to  be 
sold  en  masse  under  his  execution.  If  he  makes  his 
sale  otherwise,  he  will  be  deemed  to  have  abandoned 
his  redemption.'^*"' 

If  property  which  belongs  to  two  or  more  persons 
as  tenants  in  common  is  sold  under  a  judgment  against 
them,  there  is  no  doubt  that  no  redemption  of  the  in- 
terest of  either  can  be  made  without  paying  the  whole 
purchase  price.^*"*  If  one  who  is  entitled  to  redeem  as 
a  junior  lienholder  does  not  take  the  steps  required 
by  law  for  redeeming,  but  merely  procures  an  assign- 
ment of  the  certificate  of  purchase,  a  redemption  may 
be  made  without  paying  off  his  lien.  To  entitle  him 
to  tack  the  amount  of  his  lien  to  the  amount  bid  at 
the  sale,  he  must  comply  with  the  statute  as  a  redemp- 
tioner-i*^ 

164  Abraliam  v.  Halloway,  41  Minn.  15G. 

165  Dickenson  v.  Gilliland,  1  Cow.  481;  Robertson  v.  Dennis,  20 
111.  313. 

166  Oldfield  V.  Eulert,  148  111.  614,  39  Am.  St.  Hep.  231;  Cross  v. 
Weare,  62  N.  H.  125;  Hawkins  v.  Vineyi^rd,  14  111.  26,  56  Am.  Dec. 
487;  Atlierton  v.  Jones,  1  N.  H.  363;  Bond  v.  Bond,  2  Pick.  382;  Foss 
V.  Stickney,  5  Greeul.  390;  Freeman  on  Cotenancy  and  Partition, 
i§  176,  371. 

167  Oliver  v.  Croswell,  42  111.  41;  Oldfield  v.  Eulert,  148  111.  614,  39 
Am.  St.  Rep.  231. 

lesDurley  v.  Davis,  G9  III.  133. 

i69Pamperin  v.  Scanlan,  28  Minn.  345;  Moore  v.  Hopkins,  93  111. 
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Kedemption  must  be  made  in  money.  It  may,  in  the 
absence  of  statutes  to  the  contrary,  be  made  in  green- 
backs, or  any  other  legal  tender.^''**  It  cannot  be  made 
in  ordinary  nor  in  certified  bank  checks,^''^  nor  in  cer- 
tificates of  deposit.^"  But  if  the  ofacer  to  whom  re- 
demption is  required  to  be  made  receives  the  notes  of 
national  banks,  treats  and  receipts  for  them  as  money, 
and  holds  himself  ready  to  pay,  and  offers  to  pay,  the 
amount  thereof  in  lawful  legal  tender,  it  has  been  held 
that  the  redemption  is  good.^"^*  Such  officer  is  deemed 
to  be  so  far  the  agent  of  the  person  from  whom  redemp- 
tion is  sought  to  be  made  that  he  may  waive  the  lat- 
ter's  right  to  object  to  a  tender  or  payment  by  the 
redemptioner,  part  of  which  is  in  national  bank  notes, 
or  paper  currency.^'^*  Kedemption  might  formerly,  in 
New  York,  be  made  in  current  bank  bills.^'^®  The  pur- 
chaser may,  however,  accept  redemption  in  any  mode 
of  payment  satisfactory  to  him.^'^**  If  the  sum  paid 
is  too  little,  the  redemption  is  void,^'^''  unless  the  defi- 
ciency is  too  trifling  to  be  .worthy  of  consideration,^''* 

505;  Parke  v.  Husb,  29  Minn.  434.  In  Iowa,  the  rule  is  otlierwise. 
In  that  state  a  junior  creditor,  who  procures  an  assignment  of  the 
certificate  of  purchase,  is  entitled  to  the  benefits  of  a  redemptioner. 
Redemption  from  him  cannot  be  made  without  paying  the  amount 
of  a  lien  held  by  him,  and  paramount  to  that  under  which  the  re- 
demption is  sought  to  be  made.    Goode  v.  Cummings,  35  Iowa,  67. 

110  People  V.  Mayhew,  26  Cal.  655. 

I'l  Lyttle  V.  Etherly,  10  Yerg.  389;  Thorne  v.  San  Francisco,  4  Cal. 
127. 

1T2  Dougherty  v.  Hughes,  3  G.  Greene,  92. 

173  Boyd  V.  Olvey,  82  Ind.  294;  Buford  v.  Henzier,  8  Blss.  177. 

IT*  Rogers  v.  Rogers  (Tenn.  Ch.),  35  S.  W.  890;  Ritchie  v.  Roe, 
58  Minn.  291.    Compare  Nopson  v.  Horton,  20  Minn.  268. 

175  Hall  V.  Fisher,  9  Barb.  17;  Ex  parte  Board,  4  Cow.  420. 

i7e  Stone  V.  Smith,  2  How.  Pr.  117, 

177  Diclienson  v.  Gilliland,  1  Cow.  481;  Hall  v.  Fisher,  1  Barb.  Oh. 
53. 

178  Ex  parte  Becker,  4  Hill,  613. 
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or  the  sum  paid  is  accepted  by  the  holder  of  the  cer- 
tificate of  purchase  without  objection.^''^  The  pay- 
ment of  too  much  by  a  redeeming  creditor  does  not 
avoid  the  redemption/®**  A  purchaser  cannot  compel 
the  defendant  to  pay  a  debt  which  has  been  assigned 
to  the  former  by  an  assignor  who  has  not  redeemed.^** 
A  tender  in  bank  notes  is  good,  if  not  objected  to  on 
that  account/*^ 

§  321.  The  Effect  of  a  Redemption.— In  some  of  the 
states,  the  purchaser  at  an  execution  sale  is,  upon  pay- 
ment of  the  amount  of  his  bid,  entitled  to  an  immedi- 
ate conveyance  of  the  property.  By  such  conveyance 
he  is  at  once  invested  with  the  legal  title,  and  con- 
tinues so  invested  until  he  makes  a  reconveyance  to 
the  defendant.  Where  this  rule  prevails,  the  defend- 
ant, in  case  the  purchaser  refuses  to  receive  the  re- 
demption money,  or  to  reconvey  the  title,  is  obliged 
to  resort  to  a  bill  to  redeem  in  order  to  enforce  his 
rights,  and  become  reinvested  with  the  legal  title  to 
liis  property.^®*  In  Oregon,  the  purchaser  is  at  once 
entitled  to  the  possession  of  the  property  sold ;  and  may 
use  it  in  the  manner  in  which  property  of  like  charac- 
ter is  ordinarily  used.  But  if  redemption  is  made,  he 
must  restore  the  property  to  its  original  condition.  If 
there  was  a  crop  growing  on  the  land,  sown  by  the 
judgment  debtor,  and  of  which  the  purchaser  had 
taken  possession,  the  latter  must  surrender  it  to  the 

171)  Karnes  v.  Lloyd,  52  111.  113. 

180  Beekman  t.  Bunn,  Hill  &  D.  265;  Symonds  v.  Peck,  10  How. 
Pr.  395;  Neilson  v.  Neilson,  5  Barb.  565. 

181  Farnsworth  v.  Howard,  1  Cold.  215. 

182  Lowry  v.  McGbee,  8  Yerg.  242;  Ritchie  v.  Roe,  58  Minn.  291. 

183  Paris  V.  Burger,  4  Humph.  325;  Hawkins  v.  Jamison,  Mart.  & 
y.  83;  Mitchell  v.  Brown,  6  Cold.  505;  Pillow  v.  Langtree,  5  Humph, 
589;  Burk  v.  Bank  of  Tenn.,  3  Head,  686. 
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former  if  a  redemption  is  made.^^*  In  a  majority  of 
the  states,  no  valid  conveyance  can  be  made  until  after 
the  expiration  of  the  time  allowed  to  redeem.  In  these 
states,  a  redemption  accomplished  by  the  judgment 
debtor,  or  his  grantee,  has  the  effect  of  extinguishing^ 
the  rights  of  the  purchaser,  and  of  releasing  the  de- 
fendant's title  from  the  consequences  of  the  sale,  but 
leaving  it  subject  to  all  other  valid  rights  and  liens,**"*^ 
A  redemption  by  a  judgment  lienholder  from  a  sale 
under  a  senior  judgment  passes  title  free  from  the  lien 
of  a  judgment  vsrhich,  though  senior  to  that  of  the  re- 
demptioner,  is  junior  to  that  under  vphich  the  sale  was- 
made.^®^ 

The  skle  being  made  to  satisfy  the  judgment  lieDf 
that  lien  is  removed  from  the  property,  and  cannot  be 
used  to  support  a  redemption  made  by  the  judgment 
creditor  from  his  own  sale,  under  the  claim  that  he  is- 
a  lienholder. ^^''  But  a  redemption  having  been  ef- 
fected, does  it  restore  this  lien  which  had  been  re- 
moved by  the  sale?  In  Oregon  it  does,  even  where  the  ' 
redemption  is  made  by  a  grantee  of  the  judgment 
debtor;  and,  hence,  the  title  of  such  grantee  may  be 
swept  away  by  a  sale  for  the  balance  remaining  unpaid 
on  the  original  judgment.^^*    An  opposite  conclusion 

184  Cartwright  v.  Savage,  5  Or,  397. 

185  Phyfe  V.  Riley,  15  Wend.  248,  30  Am.  Dec.  55;  Warren  v.  Flsb, 
7  Minn.  432;  Bodine  v.  Moore,  18  N.  Y.  347;  Boyce  v.  Wight,  2  Abb, 
N.  C.  163. 

iseBoggs  V.  Douglas,  80  Iowa,  150. 

J  87  Ante,  §  317. 

188  Settlemire  v.  Newsome,  10  Or.  446.  In  Flanders  v.  Aumack, 
32  Or.  19,  67  Am.  St.  Rep.  504,  the  Oregon  doctrine,  as  stated,  was 
reaffirmed  and  adhered  to  in  a  carefully  considered  opinion.  Hav- 
ing stated  that  "the  authorities  are  practically  uniform  that  a  re- 
demption by  the  .iudgment  debtor  of  his  lands  sold  under  execution 
will  reinstate  the  lien  of  the  .iudgment  for  any  balance  remaining 
unpaid,  and  subject  the  lands  to  a  resale  to  satisfy  such  balance," 
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has  been  reached  in  Iowa,  where  the  court  held,  witfr 
good  reason,  that  there  is  a  distinction  between  re-- 
demption  by  the  judgment  debtor  and  redemption  by 
his  grantee  as  far  as  the  right  of  the  judgment  credi- 
tors to  resell  for  an  unpaid  portion  of  a  mortgage  debt 
is  concerned,  and  that  to  allow  a  resale  as  against  the 
grantee  of  the  judgment  debtor  would  be  for  the  court 
to  lend  itself  to  a  scheme  designed  to  sacrifice  the  judg-^ 
inent  debtor's  property.^^**  The  lien  seems  also  to  be 
regarded  as  restored  in  some  of  the  other  sitates,  or, 
rather,  they  treat  it  as  having  never  been  lost,  arguing 
that  it  cannot  be  removed  by  a  sale  which  never  oper- 
ated  to  divest  defendant's  title/****     In  our  judgment, 

the  court  denied  the  existence  of  any  distinction  between  the  rights 
of  a  judgment  debtor  redeeming  and  those  of  his  successor  in  in' 
terest,  and  continued:  "The  efCect  of  a  sale  under  execution  i8  ty 
suspend,  but  not  to  divest  the  lien  of  the  Judgment,  as  it  suspend^ 
all  subsequent  liens  until  redemption  is  made,  but  a  sheriff's  deed- 
cuts  them  off  altogether.  During  the  interim  between  the  sale  anrf 
the  deed  the  rights  of  the  parties  interested  are  measured  by  .th0^ 
Statute.  The  sale  is  inchoate,  and  does  not  transfer  the  title  until 
consummated  by  the  execution  and  delivery  of  the  deed  to  du<J 
course  of  law.  If  subsequent  lienors,  whether  by  judgment,  de' 
cree,  or  mortgage,  redeem,  the  course  of  the  sale  is  not  thereby  Im' 
peded  or  precluded,  but  finally  culminates  in  a  deed  as  if  no  re' 
demption  was  had  by  any  one,  and  the  deed  puts  an  end  to  th& 
Hen  of  the  judgment  or  decree  under  which  the  sale  was  made 
and  all  other  liens  subsequently  acquired.  But  a  redemption  by  thtr 
judgment  debtor  has  a  very  different  effect.  It  terminates  th(f 
sale,  and  restores  the  estate.     The  sheriff's  duties  are  at  an  end,  an.t 

he  can  proceed  no  further The  lien  of  the  judgment  undei' 

which  the  sale  proceeded,  if  only  partially  satisfied,  is  not  divested 
or  eradicated,  but  is  simply  suspended,  as  are  the  liens  of  all  cred' 
Itors  having  subsequent  judgments,  decrees,  or  mortgages  pending' 
the  sale.  If  the  sale  is  perfected,  either  to  the  purchaser  oi' 
through  the  redemption  by  subsequent  lienors,  they  are  all  swept' 
away;  but,  if  redemption  is  had  by  the  judgment  debtor  or  his  suc^ 
cessor,  they  all  survive  or  are  reinstated  as  though  no  sale  had  beetf 
bad." 

189  Harms  v.  Palmer,  73  Iowa,  446,  5  Am.  St.  Rep.  691. 

ISO  State  v.  SherlU,  34  Ind.  57;  Allen  v.  McGaughey,  31  Ark.  252r 
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the  better  rule  is  that  the  lien  is  removed  by  the  sale, 
find  that  on  a  redemption  being  made,  while  it  may 
iittaeh  as  to  newly  acquired  property,  it  is  not  restored 
as  of  its  original  date/**^  If  the  redemption  is  made, 
by  a  creditor  of  the  judgment  debtor,  it  generally 
i)perates  as  a  transfer  to  such  creditor  of  the  purchas- 
er's rights  in  the  property,  and  entitles  him  to  a  con- 
veyance, if  no  redemption  is  made  from  him  in  the  time 
^nd  mode  authorized  by  law.  But  the  redemption  may 
be  made  by  a  creditor  having  a  lien  against  one  only 
i)t  several  judgment  debtors  whose  lands  have  been 
sold.  To  make  redemption  he  must  pay  the  whole 
iimount  due,  for  he  cannot  compel  the  purchaser  to  ac- 
cept a  partial  redemption.  Does  his  redemption  oper- 
s-te  to  vest  him  with  the  rights  of  a  redemptioner  not 
i)nly  against  his  debtor,  but  also  against  the  other  de- 
fendants, against  whom  and  whose  land  he  has  no  claim 
whatsoever?  A  majority  of  the  authorities  affirms  that 
it  does  not,  and  that,  if  a  deed  is  made  to  him  pursuant 
to  his  redemption,  it  conveys  to  him  only  the  title  of 
the  defendant  against  whom  he  held  a  lien.^^^ 

In  California,  the  rule  has  been  announced  that  the 
redemption  by  a  judgment  creditor  of  one  cotenant  en- 
titled such  creditor  to  a  conveyance  of  the  property 
of  all.  The  absurdity  of  this  proposition  seems  mani- 
fest to  us  from  the  results  to  which  it  necessarily  leads. 
The  redemptioner  in  such  case  has  no  lien  against  the 
property  of  but  one  of  the  cotenants,  and,  therefore, 
po  right  to  make  the  moiety  of  the  others  answerable 
for  his  debt.     But  if  the  redemption  is  effectual  to  en- 

Hervey  v.  Krost,  116  Ind.  268;  Green  v.  Stobo,  118  Ind.  332;  Camp- 
tiell  V.  Maginnls,  70  Iowa,  589;  Seaman  v.  Galliga,  8  S.-  D.  277. 

101  Clayton  v.  Ellis,  50  Iowa,  590;  Wood  v.-Colvin,  5  Hill,  228. 

192  Fischer  v.  Bslaman,  68'  111.  78;  Neilson  v.  Nellson,  5  Barb.  565; 
fjrwin  V.  Schriver,  19  Johns.  379. 
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title  the  redemptioner  to  a  conveyance  of  the  whole 
estate,  then  the  cotenants,  against  whom  the  redemp- 
tioner  had  no  claim,  must  pay  his  lien  in  order  to  free 
their  property  from  his  redemption.  The  moiety  of 
the  cotenant  against  whom  the  redemption  was  made 
may  have  been  altogether  insufficient  in  value  to  pay 
the  claim  of  the  redemptioner.  But  by  his  redemp- 
tion he  extends  his  lien  over  the  property  of  the  other* 
against  their  wish,  and  makes  an  inadequate  security 
abundantly  sufficient  to  answer  his  demand.^®* 

In  Indiana,  a  redemption  by  a  mortgagor  or  judg' 
ment  creditor  does  not  operate  as  an  assignment  of  the 
certificate  of  purchase,  nor  entitle  the  redemptioner  to 
a  conveyance.  The  title  of  the  judgment  debtor  i& 
thereby  freed  from  the  sale,  and  subjected  to  a  lien  in 
favor  of  the  redemptioner  for  the  amount  paid  by  him. 
The  latter  obtains  no  title  to  the  premises,  nor  any 
right  to  their  possession,  unless  as  the  result  of  their 
sale  in  some  proceeding  to  enforce  his  lien.^^*  If  from 
any  cause  the  sale  was  void,  the  redemptioner  acquired 
no  title,  for  his  rights,  like  the  purchaser's,  are  depend- 
ent upon  a  valid  judgment  and  sale.*^"  We  have  said 
already  that  redemption  may  be  made  by  a  disquali- 
fied persouj  if  the  person  from  whom  it  is  made  con- 
sents and  accepts  payment  of  the  redemption  money. 
Upon  principles  of  estoppel,  the  latter  person  will  be 
precluded  from  thereafter  questioning  the  redemption. 
But  "it  does  not  at  all  follow  that  because  a  redemp' 
tion  in  fact  has  been  effected,  the  redeeming  creditor 

"3  Bldridge  v.  Wright,  55  Cal.  531;  13  Chic.  L.  N.  36. 

10*  Kice  V.  Puett,  81  Ind.  230. 

195  Mulvey  T.  Carpenter,  78  111.  580;  Johnson  v.  Baker,  38  111.  Off, 
87  Am.  Dec.  293;  Keeling  v.  Heard,  3  Head,  592;  Ferguson  v.  Quinnr 
123  Pa.  St.  337. 
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will  necessarily  get  a  good  title  to  the  land  redeemed. 
That  depends  upon  other  considerations.  To  insure 
fl.  good  title  there  must  not  only  be  the  payment  of  the 
redemption  money,  but  also  a  proper  levy  and  sale  of 
the  premises,  under  a  valid  execution,  followed  by  a 
sheriff's  deed  executed  in  conformity  with  the  stat- 
ute."^"*' Estoppel  to  question  a  redemption,while  bind- 
ing upon  the  creditor  who  accepts  the  redemption,  can- 
not bind  third  persons  not  in  privity  with  him  and 
not  parties  to  the  transaction.^*"^  A  person  entitled 
to  redeem  does  not  effect  a  redemption  by  merely  pro- 
,i:uring  an  assignment  of  the  certificate  of  sale,  where 
a  certificate  of  redemption  and  a  proper  recording 
thereof  are  required  by  statute.^^^  If,  however,  a  re- 
demption has  been  otherwise  properly  completed  by 
one  entitled  to  redeem,  a  refusal  on  the  part  of  the 
sheriff  to  issue  a  certificate  of  redemption  is  deemed 
immaterial.^''** 

The  redemptioner  is  not,  any  more  than  the  pur- 
chaser, responsible  for  mere  errors  in  the  proceed* 
Sngs.^°"  Nor  will  his  redemption  become  inoperative 
through  the  subsequent  reversal  of  his  judgment.^"^ 
An  irregular  redemption,  as  one  prematurely  made  by 
one  later  entitled  to  redeem,  or  one  made  by  a  judg- 
ment creditor  after  the  assignment  of  his  judgment, 

190  Meyer  v.  Mintonye,  106  111.  414;  Smitli  v.  Jackson,  153  111.  399, 

107  Jarell  v.  Brubaker,  150  Ind.  260. 

losBoynton  v.  Pierce,  151  III.  197;  McKoberts  v.  Conover,  71  111. 
f>24;  Keller  v.  Coman,  151  111.  197,  where  the  rule  was  adhered  to, 
although  the  assignment  of  the  certificate  of  sale  was  regularly 
recorded  and  expressed  to  be  "for  the  purpose  of  canceling  said  cer- 
tificate and  satisfying  the  decree  of  sale." 

188  Phillips  V.  Hagart,  113  Gal.  552,  54  Am.  St.  Hep.  369. 

200  Pekin  M.  Co.  v.  Kennedy,  81  Cal.  356;  Ahern  v.  Freeman.  46 
JNIlnn.  156,  24  Am.  St.  Eep.  206.     Compare  Moore  v.  Duffy,  74  Hun, 

-78. 

201  McLagan  v.  Brown.  11  III.  519. 
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becomes  valid  and  effectual  as  against  persons  entitled 
to  redeem  therefrom  who  allow  their  redemption  period 
to  expire  without  attempting  to  redeem  from,  or  to 
Avoid,  the  redemption  made.^"^  The  fact  of  redemp- 
tion by  a  creditor,  and  of  his  acquisition  of  valuable 
property  thereby,  does  not  release  or  otherwise  impair 
Ihe  judgment  or  other  obligation  by  virtue  of  which 
lie  was  qualified  to  redeem.^*"*  The  effect  of  a  redemp- 
tion cannot  be  destroyed  by  showing  that  the  money 
paid  was  advanced  to  the  redemptioner  by  some  third 
person.  It  is  immaterial  where  the  money  comes 
from.^""*  A  redemption  once  consummated  cannot  be 
fecalled.-"®  The  offer  or  tender  of  the  money  is,  if  re- 
fused, equivalent  to  a  redemption;  and  the  sheriff's 
iiuthority  to  convey  the  property  to  the  purchaser  ter- 

202  Eush  V.  Mitchell,  71  la.  333;  Sprandel  v.  IToude,  54  Minn.  308. 

203  Emmet  v.  Bradstreet,  20  Wend.  50;  Van  Home  v.  McLaren,  8 
Taige,  285,  35  Am.  Dec.  685. 

20*  Seale  v.  Doane,  17  Cal.  476. 

205  American  Ex.  Bank  v.  M.  C.  &  P..  Co.,  G  Hill,  362.  The  case  ot 
'Wilkins  v.  Willson,  51  Cal.  212,  is  opposed  to  the  rule  here  stated. 
In  this  case,  money  had  been  deposited  to  effect  a  redemption.  Sub- 
sequently, a  deed  was  executed  by  the  sheriff,  and  thereafter  the 
redemption  money  was  withdrawn.  The  court  said:  "Conceding 
that  the  deposit  of  the  redemption  money  in  the  hands  of  the  sher- 
iff, by  Wade,  defeated  the  authority  of  the  sheriff  to  deliver  the 
.deed  to  Wilson,  Wade's  subsequent  withdrawal  of  the  redemption 
money  operated  as  to  Wade,  and  as  to  the  appellant,  claiming 
through  him  by  subsequent  conveyance,  to  restore  the  necessary  au- 
thority to  the  sheriff,  and  to  ratify  the  precedent  delivery  of  the 
deed  by  the  latter.  In  delivering  the  deed,  the  sheriff  acted  as  the 
Agent  of  Wade,  the  execution  defendant,  and  a  present  want  of  au- 
thority might,  as  in  other  cases,  be  supplied  by  the  subsequent  rati^ 
fieation  of  the  principal.  Wade,  or  his  grantee,  cannot,  in  view  of 
the  subsequent  withdrawal  of  the  redemption  money  (even  though 
accompanying  It  with  the  protest  which  he  made)  come  now  to  say 
that  the  sheriff  had  not  the  requisite  authority  to  deliver  the  deed, 
tflnd  by  this  means  not  only  appropriate  the  redemption  money,  but 
.retain  the  land  also." 
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minates.^*®  A  redemption  can  affect  only  the  interest 
which  the  redemptioner  was  entitled  to  redeem. 
Hence,  if  the  redemptioner  is  a  part  owner,  or  is  en- 
titled  to  redeem  because  he  has  a  lien  against  a  part 
owner,  his  redemption  does  not  release  the  interest  of 
the  other  part  owners,  although  he  is  compelled  to  pay 
the  full  amount  of  the  purchaser's  bid,  and  the  per^ 
centage  allowed  thereon  by  law.^^''  Defendant  is  not^ 
after  redeeming,  entitled  to  recover  of  the  purchaser 
for  rents  while  the  latter  was  in  possession.^*'* 

§  322.  Bills  to  Redeem.— A  judgment  debtor,  or 
other  person  entitled  to  redeem,  may  find  it  necessary 
to  resort  to  equity  for  the  protection  or  enforcement  of 
his  rights.  Where  a  deed  has  been  given,  which  i& 
defeasible  upon  payment  of  the  redemption  money,  the 
defendant  may,  in  equity,  after  a  tender  has  been 
made  and  refused,  compel  a  reconveyance.^"^  Even 
where  the  form  of  procedure  is  such  that  no  deed  is 
given  before  the  termination  of  the  period  allowed  for 
redemption,  a  bill  to  redeem  may  be  sustained  if  it  con- 
tains an  offer  to  pay  the  sum  due.^^**    Eedemption  maj 

208  Hershey  v.  Dennis,  53  Cal.  77;  Jonsen  v.  Nabring,  50  Ala.  392; 
Searcey  v.  Gates,  68  Ala.  Ill;  Hutchlngs  v.  Hunger,  41  N.  Y.  155. 

207  Neilson  v.  Neilson,  5  Barb.  565;  Quinn  v.  Kenney,  47  Cal.  147r 
Freeman  on  Cotenancy  and  Partition,  §§  176,  371. 

208  Kannon  v.  Pillow,  7  Humph.  281. 

200  Moore  v.  Gore,  35  Ala.  701;  Walker  v.  Ball,  39  Ala.  301. 

210  Kemp  V.  Mitchell,  36  Ind.  249;  Simmons  v.  Marable,  11 
Humph.  436;  Jones  v.  Planters'  Banli,  5  Humph.  619,  42  Am.  DeCr 
471;  Wallier  v.  Brown,  45  Miss.  615;  Lock  v.  Edmundson,  1  Baxt, 
282;  Ewing  v.  Cook,  85  Tenn.  332,  4  Am.  St.  Rep.  765.  A  bill  may, 
in  California,  be  sustained  by  a  mortgagee  to  redeem  from  a  prior 
mortgage  (Daubenspeck  v.  Piatt,  22  Cal.  330),  or  from  a  foreclosure- 
sale  under  a  decree  to  which  he  was  not  a  party.  Siter  v.  Jewett, 
33  Cal.  92.  In  Wisconsin  a  mortgagee  may  sustain  a  bill  to  fedeem 
from  a  sale  made  en  masse.    Raymond  v.  Pauli,  2  Wis.  531. 
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be  enforced  by  a  bill  brought  by  an  equitable  owner 
wbo,  having  made  the  proper  tender  to  those  holding 
under  an  execution  sale,  before  the  expiration  of  the 
redemption  period,  has  acquired  thereby  a  superior 
equity .^^^  Payment  into  court  of  the  amount  required 
to  redeem,  while  proper,  is  not  prerequisite  if  the  com- 
plainant keeps  the  tender  good  and  stands  ready  to  pay 
the  same  into  court  when  ordered  to  do  so.^^*  As  to 
the  averments  necessary  in  order  to  obtain  relief  by  a 
bill  to  redeem,  it  may  be  said,  in  general,  that  a  com- 
plainant must  aver  performance  of  the  statutory  con- 
ditions entitling  him  to  equitable  relief.  He  must 
show  that  he  has  exhausted  his  legal  remedies  by  at- 
tempting to  exercise  his  right  of  redemption  in  the 
statutory  mode.  Therefore,  he  must  aver  that  he  has 
paid  or  tendered  the  redemption  money  to  the  person 
authorized  to  receive  it,  or  must  bring  the  money  into 
court,  and  offer  to  pay  the  amount  requisite  for  redemp- 
tion.^^' Possession  by  plaintiff  of  the  lands  sought  to 
be  redeemed  is  not  prerequisite  to  the  maintenance  of  a 
bill  to  redeem.^'^*  Under  a  statute  making  it  a  con- 
dition precedent  to  redemption  that  the  debtor  deliver 
possession  of  the  premises  within  ten  days  after  a  sale 
thereof,  a  bill  to  redeem  brought  by  such  debtor  must 
aver  a  compliance  with  this  requirement.^^® 

A  bill  may  be  sustained  to  redeem  after  the  expira- 
tion of  the  time  allowed  by  law,  if  it  shows  the  exist- 

211  Men-ill  v.  Everett,  8.S  5Ie.  290. 

212  Ritchie  v.  Ege,  58  Minn.  291;  see  Hyman  v.  Bogue,  135  111.  9; 
Morrill  v.  Everett,  83  Me.  290. 

213  Panning  v.  Meade,  23  Ala.  505;  Stocks  v.  Young,  67  Ala.  341; 
Hyman  v.  Bogue,  135  111.  9;  compare  Rogers  v.  Tindall,  99  Tenn.  356. 

214  Morrill  v.  Everett,  83  Me..  290. 

215  Paulling  V.  Meade,  23  Ala.  505;  Stocks  v.  Young,  67  Ala.  341; 
Sauford  v.  Ochtaloni,  23  Ala.  069;  compare  Richardson  v.  Dunn,  79 
Ala.  167;  Aycock  v.  Adler,  87  Ala.  190. 

Vol.  111.-119 
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ence  of  fraud,  mistake,  or  surprise  sufficient  to  induce 
the  action  of  a  court  of  equity .^^*  Tlie  lands  of  a  non- 
resident were  sold  May  23,  1874,  but  payment  was  not 
in  fact  made  until  September  12tli  of  the  same  year. 
The  sheriff  by  mistake  returned  the  process  with  a 
statement  that  the  lands  had  been  sold  on  the  last- 
named  day  instead  of  the  former.  The  agent  of  the 
owner,  hearing  of  the  sale,  went  to  the  clerk's  office 
to  ascertain  when  it  had  taken  place,  and  was  misled 
by  the  sheriff's  return  and  on  that  account  permitted 
the  time  for  redemption  to  pass.  The  bill  was  then 
filed  to  redeem,  and  the  relief  prayed  for  was  granted, 
on  the  ground  that  the  case  was  "fairly  within  the 
principle  of  accident  as  known  to  the  law."  ^^'^  Ex- 
piration of  the  period  of  redemption  is  ordinarily  a  good 
defense  to  a  bill  to  redeem,  and  equity  will  not  extend 
the  period  unless  for  good  cause  shown.  In  no  case 
will  equity  grant  relief  where  a  plaintiff  has,  through 
laches,  allowed  the  period  to  run  before  seeking  to  re- 
deem.'^^®  The  title  of  the  execution  debtor  is  not  prop-* 
erly  triable  on  a  bill  to  redeem.'*^® 

§  323.    The  Title  of  the  Purchaser  and  of  the  Judgment 
Debtor  before  the  Redemption  Right  is  Lost.-^ln  a  few 

of  the  states  the  purchaser  at  an  execution  sale  is  im- 
mediately entitled  to  a  conveyance  from  the  officer 
making  the  sale,  the  effect  of  which  is  to  vest  him  with 
the  legal  title,  subject  to  the  defendant's  statutory 
right  of  redemption.""     Where  the  purchaser  is  not 

si«  Vallandlngham  v.  Washington,  85  Ky.  83. 
S17  Alexander  v.  Bailey,  2  Lea,  636. 

SIS  Etlenheimer  v.  North  graves,  75  la.  28;  Salsbury  v.  Black,  119 
Pa.  St.  200,  4  Am.  St.  Rep.  631. 
*i»  Aycocli  V.  Adler,  87  Ala.  190. 
»ao  Searcey  v.  Gates,  68  Ala.  111. 
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entitled  to  an  immediate  conveyance,  his  title  or  in- 
terest, and  that  of  the  defendant  in  execution,  during 
the  time  that  the  former  is  entitled  to  redeem,  are 
difficult  t©  describe,  though  they  are  no  doubt  well  un- 
derstood. It  is  certain  that  prior  to  the  execution  of 
the  sheriff's  deed  the  purchaser  has  no  title  in  the  lands 
purchased.  He  cannot  recover  possession  nor  can  he, 
unless  expressly  authorized  by  statute,  maintain  any 
action  for  rents  and  profits.*^^  But  he  has  such  a  right 
in  the  premises  that  he  may  question  the  right  of  a 
creditor  of  the  defendant  to  redeem.^^  Frequently 
his  interest  is  spoken  of  as  that  of  a  mere  lien- 
holder.^^*  He  may,  during  the  period  allowed  for  re- 
demption, pay  off  a  superior  lien  on  the  land  and  be 
subrogated  thereto.^**  "The  purchaser,  prior  to  the 
execution  of  the  sheriff's  deed,  holds  merely  a  lien  upon 
the  land,  differing  from  the  lien  of  the  judgment  in 
this,  that  it  is  more  specific,  and  may  continue  after 
that  of  the  judgment  has  expired  and  that  the  lien  is 
much  nearer  a  complete  enforcement  than  that  of  the 
judgment — ^the  single  act  of  the  execution  and  delivery 
of  the  sheriff's  deed  being  required."  *^  But  the  in- 
terest of  the  purchaser  is  certainly  something  more 
than  a  lien.  It  seems  more  like  an  inchoate  title  than 
like  a  lien;  -and  it  is  generally,  for  the  purposes  both 
of  voluntary  and  involuntary  transfer,  treated  like  real 
estate.^^    If  the  title  of  a  purchaser  at  an  execution 

saiEvertsen  v.  Sawyer,  2  Wend.  507;  Bissell  v.  Payn,  20  Johns. 
3;  Garrett  v.  Dewart,  43  Pa.  St.  342,  82  Am.  Dec.  570. 

222  Robertson  v.  Moline  M.  &  S.  Co.,  88  la.  463. 

223  Swain  v.  Stockton  Sav.  etc.  Soc,  78  Cal.  600,  12  Am.  St.  Rep. 
118;  Vaughn  v.  Ely,  4  Barb.  159;  Ex  parte  Peru  Iron  Co.,  7  Cow.  540. 

224  Swain  V.  Stockton  Sav.  etc.  Soc,  78  Cal.  600,  12  Am.  St.  Eep. 
118. 

225  People  V.  Mayhew,  26  Cal.  660;  Baber  v.  McLellan,  30  Cal.  135. 
saa  Page  v.  Rogers,  31  Cal.  293;  N.  Y.  L.  I.  &  T.  Co.  v.  Bailey,  3 
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sale  is  not  perfect  until  confirmation  of  the  sale,  where 
confirmation  is  entered  and  later  set  aside  in  the  same 
term,  a  vendee  of  the  purchaser,  by  transfer  subsequent 
to  the  setting  aside  of  the  confirmation,   takes  no 
title.^^''    And  while  the  purchaser  has  something  more 
than  a  mere  lien,  the  judgment  debtor,  until  after  the 
expiration  of  the  time  to  redeem,  has  an  interest  dif- 
ferent from  and  superior  to  a  mere  right  or  equity  of 
redemption.     He  is  the  holder  of  the  legal  title,  and 
must  in  all  respects  be  treated  as  the  owner  of  the 
land,  even  after  he  has  lost  his  right  of  redemption, 
unless  a  deed  has  been  executed  in  pursuance  of  the 
sale.     "To  speak  of  his  right  as  a  mere  right  to  redeem 
is  consequently  incorrect  and  misleading,  for  it  was 
something  very  much  more  while  the  right  existed,  and 
it  did  not  terminate  when  the  right  of  redemption  was 
gone,  but  might  continue  at  the  will  or  through  the  in- 
action of  another  indefinitely."^^* 

The  purchaser's  interest  and  that  of  the  judgment 
debtor  are  very  likely  to  conflict  during  the  period* 
Avhen  it  is  uncertain  whether  a  redemption  will  be  made 
or  not,  especially  if  the  property  is  of  such  a  charac- 
ter as  that  it  will  be  somewhat  consumed  or  destroyed, 
or  its  value  impaired  by  ordinary  use.^^®    The  most 

Edw.  Ch.  417;  Wright  v.  Douglass,  2  N.  Y.  373;  Green  v.  Clark,  31 
Oal.  591;  Abadie  v.  Lobero,  36  Cal.  397;  Smith  v.  Colvin,  17  Barb. 
157;  Small  v.  Small,  16  S.  0.  64;  Pennsylvania  etc.  R.  R.  v.  Cleary^ 
125  Pa.  St.  442,  11  Am.  St.  Rep.  913. 

227  Young  V.  Du  Putron,  37  Fed.  Rep.  46. 

228  Whiting  V.  Butler,  29  Mich.  129. 

220  In  most  states  statutory  provisions  now  fix  the  respective  rights 
of  judgment  debtors  and  purchasers  to  the  rents,  profits,  and  pos- 
session of  land  sold  under  execution,  during  the  redemption  period. 
A  majority  of  these  statutes  give  the  right  thereto  to  the  judgment 
debtor  or  those  claiming  under  him.  Ann.  Ind.  Stats.,  1894  §  779 • 
Code  of  Iowa,  1897,  §  404.5:  Gen.  Stats.'  Ivan.,  1897  S  5'>1  •  Ky  '  stats  ' 
1894,  §§  1684,  23C4;  Howell's  Ann.  Stats.  Mich.,  §  7950;  Minn'.  Statg!', 
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familiar  instances  of  this  are  quarries,  mines  and  oil 
wells.  With  respect  to  these  in  the  absence  of  any  stat- 
ute to  the  contrary  the  debtor  continues  to  have  the 
right  to  work  them  in  the  customary  way.  His  rights 
are  substantially  those  of  a  tenant  for  years,  and  what- 
soever might  be  lawfully  done  by  a  tenant  for  years  of 
the  same  property  may,  without  legal  impropriety,  be 
done  by  him.^^"  "The  debtor  may,  pending  the  sale 
and  until  the  acknowledgment  of  the  deed,  cut  the  rip- 
ened grain,  mine  the  coal,  or  receive  the  flow  of  oil, 
and  apply  the  produce  to  his  own  use."  ^^^ 

In  Alabama,  the  purchaser  at  an  execution  sale  13 
entitled  to  possession  and  to  the  rents  and  profits  dur- 
ing the  redemption  period.  He  is  under  no  duty  to 
account  to  the  judgment  debtor  until  put  in  default  by 
a  tender  and  refusal  of  the  redemption  money,^^^  but 
rents  and  profits  which  accrued  before  a  tender  and 
refusal  may  be  set  off  against  permanentimprovements 
made  by  the  purchaser  in  possession.^'*^  A  tenant  of 
the  purchaser  is  entitled  to  crops  growing  on  the  land 
at  the  time  of  redemption."^"*    The  controlling  idea  of 

1S94,  §  5477;  Mont.  Code  Civ.  Proc,  1895,  §  1239;  N.  Y.  Code  Civ. 
Proc,  1895,  §  1441;  Ballinger  s  Ann.  Codes  and  Stats.  Wash.,  §  5299. 
But  the  interests  of  the  purchaser  are  recognized  by  giving  him  the 
riglit  to  restrain  tlie  waste  or  destruction  of  the  premises  during 
tlie  redemption  period.  Gen.  Stats.  Kan.,  1897,  §  543;  Minn.  Stats., 
1894,  §  5JT7;  Mont.  Code  Civ.  Proc,  1805,  §  1239.  Where  the  pur- 
chaser is  entitled  to  the  possession  during  this  period  it  is  usually 
provided  that  he  shall  account  for  the  rents  and  profits  to  the  judg- 
ment debtor  or  redemptioner  desiring  to  redeem.  Cal.  Code  Civ. 
Proc,  §  707;  Mass.  Pub.  Stats.,  1882,  p.  1012,  §  32;  Gen.  Stats.  Nev., 
1.S,S.">,  §  3260;  Rev.  Code  N.  D.,  1895,  §  5549;  Hill's  Ann.  Code  of  Or., 
2d  ed.,  §  307;  Code  of  Tenn.,  1884,  §  2958;  Rev.  Stats.  Utah,  1898, 
S  3267;  Code  of  Ala.,  1886,  §  1880. 

230  Ward  V.  Carp  River  Iron  Co.,  47  Mich.  65,  50  Mich.  522. 

231  Hardenburg  v.  Beecher,  104  Pa.  St.  20. 

232  Spoar  V.  Phillips,  27  Ala.  193;  Weathers  v.  Spears,  27  Ala.  455. 
233 1'armer  v.  Parmer,  74  Ala.  285. 

ii34  Gardner  v.  Lanford,  86  Ala.  508. 
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statutes  regulating  the  rights  of  judgment  debtors  and 
purchasers  in  and  to  the  rents,  profits,  and  possession 
of  land  from  its  sale  on  execution  until  its  redemption, 
or  until  the  expiration  of  the  period  of  redemption,  is 
that  judgment  creditors  are  entitled  to,  and  should  re- 
ceive, no  more  than  their  debts,  with  interest  and  proper 
charges.  Any  deviation  from  this  idea  must  entail  in- 
justice upon  one  or  the  other  of  these  classes.^^  Un- 
der the  California  statute  a  tenant  by  lease  subsequent 
to  a  sale  of  the  leased  premises  on  execution  is  liable 
to  the  purchaser  for  rent  during  the  period  between 
the  sale  and  a  redemption,  and,  since  he  is  deemed  to 
have  taken  possession  with  notice  of  the  purchaser's 
rights,  he  cannot  escape  this  liability  by  pleading  pay- 
ment to  his  lessor  in  advance.^^* 

285  Balfour  v.  Rogers,  64  Fed.  Rep.  925. 

286  Harris  v.  Foster,  97  Cal.  293,  33  Am.  St.  Rep.  187. 
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CHAPTEE  XXIV. 

THE  DEED. 

§  324.  The  necessity  for  a  conveyance. 

§  325.  The  necessity  of  authority  to  make  a  conveyance. 

§  326.  How  the  execution  of  the  deed  may  be  compelled. 

§  327.  By  whom  the  deed  may  be  made. 

i  328.  When  and  to  whom  may  be  made. 

§  329.  Form,  recitals,  and  variances. 

i  330.  Description  of  property. 

§  331.  The  acknowledgment. 

§  332.  Executing  second  deed  where  the  first  Is  defective. 

§  333.  The  effect  of  deeds  by  relation. 

§  334.  Contradicting. 

§  324.  The  Necessity  for  a  Conveyance.— In  order 
to  divest  the  legal  title  held  by  the  defendant,  a  con- 
veyance must,  in  most  of  the  states,  be  made  by  the 
proper  ofiSlcer,  in  pursuance  of  a  prior  levy  and  sale.^ 
Until  he  receives  this  muniment  of  title,  the  rights  of 
the  purchaser  are  imperfect  and  inchoate.  Though  he 
is  entitled  on  demand  to  receive  a  conveyance,  he  can- 
not be  treated  as  the  owner  of  the  property  till  it  has 
vested  in  him  by  a  deed  executed  by  the  proper  au- 
thority.^    In  Washington,  where  a  sheriff's  deed  was 

1  Hayes  v.  N.  Y.  M.'  Co.,  2  Colo.  273;  Goss  v.  Meadors,  78  Ind.  528. 

2  Spoor  V.  Phillips,  27  Ala.  193;  Doe  v.  Donston,  1  Barn.  &  Aid. 
230;  Eobinson  v.  Garth.  6  Ala.  204,  41  Am.  Dec.  47;  Kelly  v.  The 
Governor,  14  Ala.  oil;  Young  v.  M'ithers,  8  Dana,  165;  Doe  v.  Mil- 
ler, 10  U.  C.  Q.  B.  65;  Smith  v.  Houston,  16  Ala.  Ill;  Duprey  v.  Mo- 
ran,  4  Cal.  196;  Curtis  v.  Millard,  14  Iowa,  128,  81  Am.  Dec.  460; 
Warfield  v.  Woodward,  4  G.  Greene,  386;  Anthony  v.  Wessel,  9  Cal. 
103;  People  v.  Mayhew,  26  Cal.  655;  Childress  v.  Allin,  17  La.  37; 
Dufour  V.  Camfranc,  11  Mart.  607,  13  Am.  Dec.  360;  Strain  v.  Mur- 
phy, 49  Mo.  337;  Kogers  v.  (jawood,  1  Swan,  142,  55  Am.  Dec.  729; 
Leger  v.  Doyle,  11  Eich.  109,  70  Am.  Dec.  240;  Holmes  v.  McMaster, 
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executed  in  the  name  of  a  purchaser  after  his  death, 
it  was  objected  to  as  void  on  that  ground.     This  was 
apparently  conceded,  but  the  court  held  that,  as  the 
person  claiming  under  the  deed  was  in  possession  of 
the  property,  it  was  not  material  for  the  purposes  of 
the  action  whether  the  deed  was  valid  or  not,  saying: 
"The  execution  of  the  deed  after  the  time  for  redemp- 
tion had  expired  was  a  purely  ministerial  act  on  the 
part  of  the  officer,  and  could  have  been  compelled 
by  the  purchaser  or  those  claiming  under  him  at  any 
time  in  an  appropriate  proceeding  for  that  purpose. 
Until  the  sale  had  been  set  aside  the  certificate  of  the 
purchase  would  be  as  full  protection  as  though  the 
legal  title  had  been  conveyed  by  the  deed  in  pursu- 
ance of  the  statute."  ^ 

In  Maryland  it  has  been  "held  that  the  sale  of  land 
by  the  sheriff,  seized  under  fieri  facias,  transferred  the 
legal  estate  to  the  vendee  by  operation  of  law;  and  that 
a  deed  from  the  sheriff  was  not  necessary."  *  In  Texas, 
the  supreme  court  has  said  that  "the  making  of  a  deed  • 
by  the  sheriff  is  but  a  ministerial  act;  and  if  the  judg- 
ment and  execution  be  valid  and  regular,  the  deed  itself 
may  be  omitted  in  the  evidence,  if  it  be  shown  that  the 
party  claiming  under  the  deed  purchased  under  the  exe- 
cution." ^  In  Louisiana,  a  sheriff's  deed  is  not  essen- 
tial.    It  is  merely  an  additional  muniment  of  title. 

1  Eieh.  Ch.  340;  Schermerliom  v.  Merrill,  1  Barb.  511;  Smitli  v.  Col- 
vin,  17  Barb.  157;  Crutsiuger  v.  Catron,  10  Humph.  24;  Edwards  v. 
Miller,  4  Heisk.  314;  Blodgett  v.  Perry,  97  Mo.  263,  10  Am.  St.  Rep. 
307;  Gross  v.  Washington  (Tenn.  Ch.  App.),  38  S.  W.  442;  Turner  v. 
Sawyer,  150  U.  S.  578. 

:  Diamond  v.  Turner,  11  Wash.  189;  Stevens  v.  Ferry,  48  Fed.  Rep. 
7. 

*  Remington  v.  Linthicum,  14  Pet.  92;  Boring  v.  Lemmon,  5  Har, 
&  .T.  223. 

1  Leland  v.  Wilson,  34  Tex.  91;  Flemming  v.  Powell,  2  Tex.  225. 
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The  facts  necessary  to  authorize  its  execution  operate, 
in  its  absence,  to  transfer  the  legal  title.^  The  delivery 
of  a  sheriff's  deed  must  be  presumed  from  the  fact 
that  that  officer  filed  it  for  record  in  the  office  of  the 
recorder  of  deeds,  and  the  grantee  took  and  held  pos- 
session of  the  lands  for  many  years,  and  the  deed  itself 
was  found  in  the  possession  of  his  personal  represen- 
tative.'' Probably  -the  execution  of  such  a  deed  may 
and  ought  to  be  presumed  from  the  fact  that  the  of- 
ficer took  possession  of  the  property  sold  under  the 
execution,  and  held  it  for  a  great  number  of  years,  ap- 
parently without  objection.**  If  the  sale  is  made  to  a 
mortgagee  under  a  decree  foreclosing  a  mortgage,  in 
a  state  where  such  mortgage  vests  him  with  the  legal 
title,  a  conveyance  may  be  unnecessary,  for,  as  he 
already  has  the  legal  title,  the  failure  of  the  commis- 
sioner to  execute  a  deed  could  not  operate  to  divest 
him  of  such  title.®  But  in  all  cases  where  the  pur- 
chaser at  a  chancery  sale  has  not  already  the  legal 
title  he  must  obtain  it  by  a  conveyance.  Courts  of 
equity  ha vealways  disclaimed  the  power  to  act  directly 
on  a  title.  Their  decrees  never  divest  the  title  of  one 
person  and  vest  it  in  another.  To  accomplish  this  ob- 
ject, thev  must  always  be  aided  by  a  statute,  or  sup- 
plemented by  a  conveyance.^**  But  the  conveyance 
need  not  be  made  by  the  defendant  personally.  A  com- 
missioner may  be  appointed  to  execute  such  convey- 

sjouet  V.  Mortimer,  29  La.  Ann.  20G;  Onorato's  Interdiction,  46 
La.  An.  73. 

7  Lewis  V.  Watson,  98  Ala.  479,  39  Am.  St.  Rep.  82. 

8  Normant  v.  Eurelia  Co.,  98  Ala.  181,  39  Am.  St.  Kep.  45. 
»  Monroe  v.  Stephens,  80  Ky.  155. 

10  Doe  V.  Jackson,  51  Ala.  514;  Doe  v.  Hardy,  52  Ala.  292;  Wallis' 
Heirs  v.  Wilson's  Heirs,  34  Miss.  357;  Mummy  v.  Johnston,  3  A.  K. 
Marsh.  220;  Shepherd's  Lessee  v.  Commissioners,  7  Ohio,  271;  Proc- 
tor V.  Ferebee,  1  Ired.  Eq.  143,  36  Am.  Dec.  34. 
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ance,  as  the  act  of  the  defendant.  In  the  case  of  a 
judicial  sale,  the  master,  or  other  officer  authorized  to 
make  the  sale,  has  power  to  execute  a  conveyance  in 
pursuance  thereof,  which,  when  duly  executed,  "is  as 
effectual  to  convey  the  title  as  the  deed  of  a  sheriff, 
made  pursuant  to  a  sale  under  an  execution  issued  upon 
a  judgment  at  law."  ^^  The  necessity  for  a  conveyance 
does  not  exist  where  the  lands  of  the  defendant  are 
extended  under  an  elegit.  The  proceedings  of  the 
sheriff  and  the  jury  summoned  by  him,  when  properly 
set  forth  in  his  return,  operate  as  a  transfer  of  the  de- 
fendant's title,  and,  without  any  further  assurance  of 
title,  make  the  judgment  creditor  a  tenant  by  elegit. 

§  325.  Deed  Made  Without  Authority  is  Void.— A  deed 
made  by  an  officer  is  merely  the  execution  of  an  au- 
thority created  by  statute.  Unless  the  essential  con- 
ditions prescribed  by  statute  exist,  the  power  to  execute 
the  deed  cannot  be  affirmed;  and  an  officer's  deed, 
executed  where  he  had  no  power  or  authority  to  make* 
it,  is,  in  legal  effect,  no  deed  whatever.  It  is  absolutely 
void.  It  is  impossible,  owing  to  conflicting  decisions, 
to  say  precisely  what  must  in  all  cases  exist  to  confer 
authority  upon  an  officer  to  execute  a  deed.  These  four 
things  may,  however,  beyond  question,  be  affirmed  to 
be  indispensable — for  without  them  a  deed  purporting 
to  be  made  by  an  officer  has  no  legal  effect:  there  must 
exist  a  judgment^*  and  an  execution,^*  neither  of 
which  is  void;  the  time  for  redemption  must  have  ex- 

11  Miller  v.  Sherry,  ^2  V^fall.  248. 

12  Leland  v.  Wilson,  34  Tex.  79.     See  §  350. 

13  Watson  V.  Tindal,  24  Ga.  494,  71  Am,  Dec.  142;  Dunlap  v.  Fant, 
74  Miss.  197. 
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pired  without  any  redemption  having  been  made;  ^* 
and  the  lands  which  the  officer  undertakes  to  convey 
must  be  situate  within  the  territorial  jurisdiction  in 
which  he  is  authorized  to  act.^® 

None  of  the  matters  of  which  we  have  spoken  as  in- 
dispensable to  a  sheriff's  deed  can  be  supplied  by  any 
recital  in  the  deed  itself,  nor  can  the  judgment  debtor 
and  those  claiming  under  him  be  estopped  by  the  deed 
from  insisting  that  some  of  such  matters  did  not  exist, 
an(^  that  the  conveyance  is,  therefore,  void.  Hence, 
though  such  a  deed  recites  that  the  time  for  redemp- 
tion has  dxpired,  and  that  no  one  has  redeemed,  or 
offered  to  do  so,  evidence  may  be  received  to  prove 
that  a  valid  redemption  had  been  made  and  tendered.^*' 

A  sale  may  be  made  under  several  writs.  Some  of 
these  writs  may  be  valid,  and  the  others  void.  If 
either  of  the  writs  under  which  a  sale  is  made  is  valid, 
the  officer  has  the  power  to  sell,  and  consequently  the 
power  to  convey.  If  in  his  deed  he  recites  several 
writs,  some  of  which  are  valid  and  some  void,  the 
recital  of  the  void  writs  may  be  treated  as  surplusage, 
and  the  deed,  being  supported  by  the  valid  writ  and 
the  power  to  sell  and  convey  thereby  conferred,  is  as 
effective  as  if  all  the  writs  were  unobjectionable.^'^ 

§  326..  How  the  Execution  of  a  Deed  may  be  Com- 
pelled.— The  officer  authorized  by  law  to  make  the  con- 

1*  Gorham  v.  Wing.  10  Mich.  486;  Delahay  v.  McConnell,  4  Scam. 
157;  Perham  v.  Kuper,  61  Cal.  331;  Conner  v.  Long,  63  la.  295.  See 
§316. 

IB  Hanby  v.  Tucker,  23  Ga.  132,  68  Am.  Dec.  514. 

16  Phillips  V.  Hogart,  113  Cal.  552,  54  Am.  St.  Rep.  369. 

17  Glasgow  V.  (Smith,  Over.  144;  Bailey  v.  Morgan,  Busb.  352;  Sea- 
well  V.  Cape  Fear  Bank,  3  Dev.  279,  22  Am.  Dec.  722;  Hattan  v. 
Dew.  3  Miuph.  260;  Richards  v.  Allen,  3  E.  D.  Smith,  399;  Banks  v. 
Evans,  10  Smedes  &  M.  35,  48  Am.  Dec.  734;  Skirk  v.  Wilson,  13  Ind. 
129. 
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veyance  may  refuse  to  do  so.  In  such  an  event,  the 
holder  of  the  certificate  of  purchase  seems  to  have  three 
available  remedies,  each  of  which  is,  in  ordinary  cir- 
cumstances, adequate  for  the  enforcement  of  his 
rights;  he  may,  on  motion  in  the  original  case,  obtain 
a  rule  commanding  the  sheriff  to  execute  a  deed;^* 
or  he  may  proceed  against  the  siheriff  in  equity,  and 
there  compel  him  to  comply  with  the  terms  of  the  cer- 
tificate of  purchase;  ^*  or  he  may  accomplish  a  like 
result  by  proceeding  by  mandamus.^" 

§  327.  By  Whom  the  Deed  may  be  Made.— The  officer 
who  made  the  sale,  whether  he  continues  in  office 
or  not,  is,  in  ordinary  circumstances,  and  in  the  absence 
of  statutory  provisions  to  the  contrary,  the  proper  per- 
son to  make  the  conveyance.^^  But  the  execution  of 
the  conveyance  is  a  mere  ministerial  act.  Hence,  it 
may  be  done  by  a  deputy  acting  in  the  name  of  his 
principal.  The  power  of  sheriffs  to  appoint  under 
and  deputy  sheriffs  seems  always  to  have  been  con- 
ceded; and,  whenever  a  person  has  been  appointed  an 
under  or  deputy  sheriff  in  such  a  mode  as  is  regarded 
as  valid  by  the  laws  of  his  state,  he  has  full  authority 

18  People  V.  Haskins,  7  Wend.  468;  Stults  v.  Brown,  112  Ind.  370, 
2  Am.  St.  Kep.  190;  Lamb  v.  Shei-man,  19  Neb.  681.  In  Georgia,  it 
has  been  held  that  jurisdiction  to  order  an  officer  to  make  a  convey- 
ance pursuant  to  an  execution  sale  Is  confined  to  the  superior  courts, 
and  hence  cannot  be  exercised  by  a  court  of  ordinary.  This  ruling 
seems  to  be  upon  the  ground  that  inferior  courts,  such  as  city, 
county,  and  justices'  courts,  ought  not  to  be  entrusted  with  the  exer- 
cise of  this  jurisdiction.     Burkhalter  v.  O'Connor,  100  Ga.  366. 

19  Witham  v.  Smith,  5  Grant  (TJ.  C),  203. 

unpeople  v.  Irwin,  14  Cal.  428;  People  v.  Fleming,  2  N.  Y.  484; 
Burkhalter  v.  O'Connor,  100  Ga.  360. 

21  Anthony  v.  Wessel,  9  Cal.  103;  People  v.  Boring,  8  Cal.  406,  68 
Am.  Dec.  331;  Head  v.  Daniels,  38  Kan.  11;  Porter  v.  Mariner,  50 
Mo.  364. 
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to  execute  conveyances  in  the  name  of  Ms  principal,^* 
though  his  appointment  was  made  by  parol  only.^ 
But  here,  as  in  other  cases,  the  act  must  appear  to  be 
that  of  the  principal.  Hence,  deeds  made  by  deputy 
sheriffs  in  their  own  names  have  uniformly  been  de- 
clared void.^*  In  Michigan,  it  is  claimed  that  a  dis- 
tinction ought  to  be  made  between  the  acts  of  an  under 
sheriff  and  those  of  a  deputy.  The  former,  it  is  said, 
may  act  in  his  own  name;  ^^  while  the  latter  must 
always  assume  to  act  in  the  name  of  his  principal.  We 
doubt  the  propriety  of  this  distinction.  The  authority 
of  a  deputy  to  execute  a  deed  seems  to  continue  as  long 
as  that  of  his  principal,  unless  he  is  removed  from 
office  by  such  principal.  Hence,  the  deputy  may  make 
a  deed  after  his  principal  is  out  of  office,'**  though 
not  after  his  death.^'^  If  a  sale  is  made  by  a  deputy, 
the  conveyance  may  be  executed  by  the  principal.^® 

When  the  term  of  the  officer  who  made  the  sale  ter- 
minates, his  power  to  make  the  conveyance  continues. 

22  Kellar  v.  Blanchard,  21  La.  Ann.  38;  Evans  v.  Wilder,  7  Mo. 
359;  .Tackson  v.  Bush,  10  Johns.  223;  Sandford  v.  Koosa,  12  Johns. 
162;  Gorham  v.  Gale,  7  Cow.  739,  17  Am.  Dec.  549;  Haines  v.  Lind- 
sey,  4  Ohio,  88,  19  Am.  Dec.  586;  Anderson  v.  Brown,  9  Ohio,  151; 
Carr  v.  Hunt,  14  Iowa,  206;  Young  v.  Smith,  10  B.  Mon.  293;  Glas- 
gow V.  Smith,  1  Over.  144;  Ansley  v.  Hart,  77  Ga.  42;  Terrell  v.  Mar- 
tin, 64  Tex.  121. 

23  McGee  v.  Eastls,  3  Stew.  307.  See,  also,  Jackson  v.  Davis,  18 
Johns.  7. 

2*  Robinson  v.  Hall,  33  Kan.  139;  Samuels  v.  Shelton.  48  Mo.  449; 
Lewes  v.  Thompson,  3  Cal.  266;  Evans  v.  Wilder,  7  Mo.  359;  An- 
derson v.  Brown,  9  Ohio,  151;  Parker  v.  Kett,  1  Salk.  96. 

20  Calender  v.  Olcott,  1  Mich.  344. 

26Tutt]e  V.  .Tackson,  6  Wend.  213;  Mills  v.  Tukey,  22  Cal.  373,  83 
Am.  Dec.  74;  Robinson  v.  Hall,  38  Kan.  139.  In  such  circumstances, 
the  authority  of  the  deputy  ought  to  be  shown.  Cloud  v.  El  Dorado 
Co.,  12  Cal.  128,  73  Am.  Dec.  526. 

27  Anderson  v.  Brown.  9  Ohio.  151. 

28  Ogden  V.  Walters,  12  Kan.  2S2. 
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In  fact,  unless  the  new  sheriff  is  especially  authorized 
by  statute,  he  seems  to  have  no  authority  whatever  to 
make  a  conveyance  based  on  a  sale  made  by  his  prede- 
cessor.^* In  a  number  of  the  states,  the  new  sheriff  is 
authorized  to  make  conveyances  in  certain  contin- 
gencies, as  when  the  ex-sheriff  is  dead,  or  has  departed 
from  the  state,  or  is,  from  some  other  cause,  disabled 
from  acting.**  But  in  these  states  the  act  of  the  new 
sheriff  seems  to  be  regarded  with  susxHcion.  He  is  con- 
sidered to  be  in  the  exercise  of  a  special  statutory  au- 
thority. Hence,  persons  claiming  under  his  deed  are 
required  to  show  that  the  contingency  requisite  to  au- 
thorize his  action  did,  in  fact,  arise,  and  that  his  au- 
thority was  pursued  in  the  manner  and  under  the  cir- 
cumstances designated  by  the  statute.*^  In  some  of  the 
states,  the  conveyance  must  be  executed  by  the  person 
in  office  when  the  certificate  of  sale  is  returned,  and  a 
deed  thereon  demanded;  ®*  while  in  others,  the  person 
in  office  and  the  one  who  made  tbe  sale  seem  equally 
competent  to  act.**  In  Missouri,  a  sheriff  who  has 
made  a  sale  may,  after  the  expiration  of  his  term,  ex- 
ecute a  conveyance  pursuant  thereto,  unless  the  court 
shall,  by  order,  direct  all  business  to  be  transferred 
to  the  next  sheriff.     If  the  court  makes  no  order,  the 

29  People  V.  Bowring,  8  Cal.  406,  68  Am.  Dec.  331;  Lemon  v.  Crad- 
dock,  Litt.  Sel.  Oas.  261.  12  Am.  Dec.  301;  Porter  v.  Mariner,  50  Mo. 
364;  Anthony  v.  Wessel,  9  Cal.  103.     See  ante,  §  62. 

ao  Mills  V.  Tukey,  22  Cal.  373,  83  Am.  Dee.  74;  Jack  M.  Co.  v.  Meg- 
ginson,  82  Fed.  Rep.  89. 

SI  Wortham  v.  Cherry.  3  Head,  468;  Thornton  v.  Boyd,  25  Miss. 
598;  Harris  v.  Irwin,  7  Ired.  432;  Phillips  v.  Jamison,  14  B.  Mon. 
579;  Woods  v.  Lane,  2  Serg.  &  R.  53;  Edwards  v.  Tipton,  77  N.  C. 
222. 

32  Conger  v.  Converse,  9  Iowa,  554;  Fretwell  v.  Morrow,  7  Ga.  264; 
rowble  V.  Rayberg,  4  Ohio,  45;  Moore  v.  Willamette  T.  &  L.  Co.,  7 
Or.  359;  Faull  v.  Cooke,  19  Or.  455,  20  Am.  St.  Rep.  856. 

83  McElmurray  v.  Ardis,  3  Strob.  212. 
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sheriff,  on  going  out  of  office,  may  eitlier  make  a  con- 
veyance or  turn  the  business  over  to  his  successor.** 
Even  if  it  happens  that  there  is  no  person  in  existence 
authorized  to  make  the  conveyance,  still  the  purchaser 
is  not  vrithout  adequate  remedy.  In  Alabama,  it  has 
been  held  that  a  purchaser  could  sustain  an  action  in 
equity  to  have  the  title  of  the  defendant  in  execution 
declared  to  be  divested  by  the  sale.^  This  form  of 
proceeding  seems  indefensible  to  us,  because  it  assumes 
that  courts  of  equity  will,  contrary  to  their  ordinary 
practice,  undertake  to  act  directly  upon  the  legal  title. 
The  more  appropriate  and  more  usual  practice  is  to 
apply  to  the  court  for  the  appointment  of  some  person 
to  execute  the  deed.^® 

If  a  sale  is  judicial,  and  is  made  by  an  officer  ap- 
pointed by  the  court,  he  is  the  proper  person  to  exe- 
cute the  conveyance.  It  is  not  unusual  to  specify  in 
the  decree  that  he  is  to  convey,  as  well  as  to  sell,  but 
this  is  not  necessary,  as  the  authority  to  convey  is  pre- 
sumed or  implied  from  the  power  to  sell.^'^ 

§  328.  When  and  to  Whom  the  Deed  may  be  Made.— 
The  deed  can  only  be  made  to  the  original  purchaser  *** 
at  the  sale,  or  to  his  successor  in  interest.  The  inter- 
est, of  the  purchaser  may,  as  we  have  already  shown,** 
be  assigned;  or  it  may,  at  his  death,  become  vested 
in  ■  his  heirs  or  devisees,**  or  his  executors  or  ad- 

84  Fortune  v.  Fife,  105  Mo.  43,3. 
>B  Stewart  v.  Stokes,  33  Ala.  494,  73  Am.  Dec.  429. 
s8  Sickles  V.  Hogeboom,  10  Wend.  562;  People  v.  Boring,  8  Cal.  406, 
68  Am.  Dec.  331;  Head  v.  Daniels,  88  Kan.  11. 

87  Young  V.  Teague,  Bail.  Eq..22;  Peake  v.  Young,  40  S.  0.  41. 

88  Rice  V.  Smith,  18  N.  H.  369;  Johnson  v.  Adleman,  35  111.  265; 
Davis  V.  McVickers,  11  111.  327. 

39  §  313. 

■lo  Summer  v.  Palmer,  10  Rich.  38;  Swink  v.  Thompson,  31  Mo.  336; 
S313. 
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ministrators,-  in  trust  for  such  heirs  or  devisees. 
Though  the  statute  makes  no  direct  provision  for  the 
issuing  of  a  deed  to  any  one  but  the  purchaser,  his. 
power  to  assign  the  certificate  of  purchase,  and  the 
consequent  right  of  his  assignee  to  a  conveyance,  seem 
to  be  conceded.  It  is  true  that  the  question  to  whom 
a  conveyance  shall  issue  is  one  in  which  the  parties  to 
the  action  are  not  interested,  and  there  have  been  cases 
asserting  in  general  terms  that,  as  long  as  the  pur- 
chaser did  not  raise  any  objection,  such  parties  could' 
not  insist  that  a  conveyance  was  executed  to  one  not 
entitled  thereto,  and,  hence,  very  informal  assignments 
have  been  sustained,  in  some  instances  amounting  only 
to  a  direction  on  the  part  of  the  purchaser  that  the 
certificate  or  conveyance  be  issued  to  some  other  per- 
son.*^ But  in  a  majority  of  the  states,  the  judgment 
debtor  retains  the  legal  title  and  a  right  to  the  posses- 
sion of  the  property  until  a  conveyance  is  executed  in 
pursuance  of  the  sale,  and  we  apprehend  that  he  and 
his  successors  in  interest  may  urge,  as  against  a  con- 
veyance, that  it  was  not  made  to  the  purchaser  and  that 
no  sufficient  authority  existed  to  make  it  to  any  other 
person,  and,  hence,  that  it  is  void. 

The  fact  of  the  assignment  should  be  recited  in  the 
sheriff's  deed;  and  when  so  recited,  the  deed  is  at  least 
prima  facie  evidence  that  the  assignment  was  made  as 
therein  stated.*^  A  deed  may  be  made  to  a  person  other 
than  the  purchaser  without  containing  any  recital  to 
show  why  it  was  so  made.  Under  the  general  presump- 
tion that  official  duty  is  regularly  performed,  it  may 
well  be  assumed,  until  some  testimony  to  the  contrary 

41  Hobson  V.  Ewan,  G2  111.  146;  Gibbs  v.  Davles,  168  III.  205;  Ward 
V.  Lowndes,  96  N.  C.  307. 

42  Messersclmiidt  v.  Baker,  22  Minn.  81. 
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is  adduced,  that  the  officer  has  acted  upon  some  compe- 
tent and  sufficient  evidence  of  an  assignment.  In  the 
only  case  falling  within  our  observation  the  court,  how- 
ever, refused  to  so  assume,  and  treated  the  conveyance 
as  void.**  In  Illinois,  where  the  statute  declares  that 
every  certificate  of  purchase  may  be  assigned  by  in- 
dorsement thereon,  it  was  held  that  the  production  in 
evidence  of  the  certificate,  bearing  no  indorsement,  im- 
peached the  recital  in  the  deed  that  such  certificate  had 
been  assigned,  and  proved  that  the  deed  was  unauthor- 
ized and  conveyed  no  title.**  The  assignee  of  a  cer- 
tificate of  purchase  is  after  such  assignment  subro- 
gated to  the  rights  of  the  purchaser.*^  The  assign- 
ment may  be  made  after  as  well  as  before  the  time  for 
redemption  expires.*" 

The  earliest  time  at  which  a  deed  can  properly  be 
made  in  pursuance  of  an  execution  sale  is  at  the  pay- 
ment of  the  purchase  money,  in  those  states  in  which 
the  defendant  has  no  right  of  redemption,  or  in  which, 
though  a  right  of  redemption  exists,  a  conveyance  is 
permitted  immediately  after  the  completion  of  the 
sale.*"  If  the  sale  is  judicial  the  deed  must  be  preceded 
by  the  confirmation  of  the  sale,***  as  well  as  by  the  pay- 
ment of  the  purchase  price.  If  made  by  an  officer  in 
the  absence  of  such  payment,  the  court  may  treat  it  as 
a  nullity,  and  proceed  to  resell  the  land.*"  In  a  major- 
ity of  the  states,  the  sale  of  real  estate  under  execution 
is  subject  to  redemption  for  a  stated  period,  and  the 

4»  Hannah  v.  Chase,  4  N.  D.  351,  50  Am.  St.  Kep.  656. 
**  Carpenter  v.  Sherfy,  71  111.  427. 
4B  Turner  v.  Madison  Bank,  78  Ind.  19. 

48  Conger  v.  Babcock,  87  Ind.  497  ,"  iladdux  v.  Watkins,  88  Ind.  74. 
"Ante,  §316. 
48  Ante,  §  311. 

■10  Johnson  v.  Hines,  61  Md.  122. 
VOL.  III.— 120 
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rig'ht  to  a  conveyance  does  not  exist  until  the  termina- 
tion of  such  period.  If  the  sheriff  executes  such  con- 
veyance during  the  continuance  of  the  right  of  redemp- 
tion, it  is  absolutely  void.°* 

The  latest  time  at  which  a  conveyance  may  issue  in 
pursuance  of  an  execution  or  judicial  sale  has  been  very 
little  discussed.  As  against  the  judgment  debtor  and 
volunteers  under  him,  there  is  probably  no  limit.  In 
Illinois  the  authority  of  the  oflicer  to  execute  such  con- 
veyance, unless  directed  to  do  so  by  the  court,  as 
against  innocent  purchasers  for  value,  is  limited  to 
eight  years  and  three  months,  that  being  the  aggregate 
of  the  time  during  which  a  judgment  may  be  a  lien, 
added  to  the  time  allowed  the  debtor  in  which  to  re- 
deem from  the  sale.'^^  If  eight  years  and  three  months 
have  elapsed  without  the  execution  of  a  conveyance, 
the  purchaser  may  apply  to  the  court  for  an  order  di- 
recting the  execution  of  such  conveyance.  Notice  of 
the  application  must  be  given  to  the  parties  to  be  af- 
fected by  the  order.  It  will  be  granted  unless  "it  would 
impair  the  rights  of  innocent  purchasers  for  value,  or 
purchasers  have  acquired  a  bar  under  any  one  of  the 
statutes  of  limitations,  or  the  circumstances  would 
render  it  inequitable."  *** 

The  authority  to  convey  is  vested  in  the  officer  by  vir- 
tue of  the  judgment,  execution,  and  sale,  and,  in  mak- 
ing a  conveyance,  he  is  the  agent  appointed  by  law 
rather  than  by  the  parties,  and  his  authority  is  no  more 
dependent  upon  their  continuing  to  live  or  to  have 
power  to  convey  in  their  own  behalf  than  it  is  upon 

BO  Hall  V.  Yoell,  45  Gal.  584;  Perham  v.  Knper,  61  Cal.  331;  Ber- 
nal  V.  Glelm,  33  Cal.  668;  Gross  v.  Fowler,  21  Cal.  393. 

81  Rucker  v.  Dooley,  49  111.  377.  9S  Am.  Dec.  614;  Cottingham  v. 
Springer,  88  111.  90;  Harman  v.  Larned,  58  111.  109. 

02  Schrader  v.  Peach,  77  111.  015. 
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their  actual  assenting  to  the  conveyance.  The  death 
of  a  judgment  debtor,  either  after  or  before  the  sale,  if 
the  sale,  when  made,  was  authorized,  does  not  destroy 
or  suspend  the  power  of  the  officer  making  the  sale  to 
execute  an  appropriate  conveyance,  nor  impair  its  force ' 
when  executed.^* 

§  329.  Of  the  Form  and  Recitals  of  the  Deed  and  Vari- 
ances Therein. — A  deed  made  by  a  sheriff,  in  pursuance 
of  a  sale  under  execution,  ought,  in  addition  to  the  mat- 
ters contained  in  ordinary  conveyances,  recite — 1.  The 
rendition  of  the  judgment,  showing  its  date,  the  parties 
thereto,  its  amount,  and  the  court  wherein  it  was  en- 
tered; 2.  The  date  of  the  issuing  of  the  execution  and 
of  its, reception  by  the  officer;  3.  The  levy;  4.  That  no- 
tice of  the  sale  was  given  as  prescribed  by  law;  5.  That 
on  a  day  specified,  the  property  was  sold  to  a  person 
specified,  for  a  designated  sum,  being  the  highest  bid 
for  the  same;  6.  That  the  time  for  redemption  has  ex- 
pired without  any  person's  redeeming  the  premises 
sold;  and  7.  If  the  conveyance  is  to  a  person  other  than 
the  purchaser,  that  he  has  assigned  to  such  person,  or 
otherwise  disclosing  the  reason  why  the  purchaser  is 
not  named  as  the  grantee.  "Regularly,  the  deed  should 
recite  the  recovery  of  the  judgment,  the  name  of  the 
judgment  creditor  or  creditors,  and  the  judgment 
debtor  or  debtors,  the  issuing  of  the  execution  on  the 
judgment,  and  the  levy  and  sale  thereunder."  ^  In 
Ohio  the  statute  directs  that  the  deed  "shall  contain 
thfr  names  of  the  parties  to  the  judgment,  the  date  and 
amount  of  the  judgment,  the  substance  of  the  execu- 
tion or  order  on  which  the  property  was  sold,  the  sub- 

03  Thomas  v.  Thomas,  87  Ky.  343;  United  States  v.  Insley,  54  Fed. 
Kep.  221. 

s4  Hihn  V.  Peck,  30  Cal.  288:  Donahue  v.  McXulty,  24  Cal.  411,  85 
Am.  Dec.  78;  Wiseman  v.  McNulty,  25  Cal.  230. 
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stance  of  the  oflEicer's  return  thereon,  and  the  order  of 
confirmation."  ^°  In  Missouri  the  "statute  requires 
the  deed  to  recite  the  names  of  the  parties  to  the  exe- 
cution, the  date  when  issued,  the  date  of  the  judg- 
ment, order,  or  decree,  and  other  particulars  as  re- 
cited in  the  execution;  also,  a  description  of  the  prop- 
erty, the  time,  place,  and  manner  of  the  sale."  °* 
The  statute  of  that  state  further  declares  that  execu- 
tion shall  not  issue  on  certain  transcripts,  "if  the  de- 
fendant is  a  resident  of  the  county,  until  an  execution 
shall  have  been  issued  by  the  justice,  directed  to  a  con- 
stable of  the  township  in  which  the  defendant  resides, 
and  returned  that  the  defendant  had  no  goods  and  chat- 
tels whereof  to  levy  the  same";  but  the  fact  of  the  issue 
of  execution  by  the  justice,  and  its  return  nulla  bona,  , 
need  not  be  recited  in  the  sheriff's  deed.''''  Nor  need 
the  deed  recite  that  the  posting  of  the  notice  of  sale 
was  at  the  courthouse  door,  as  the  statute  requires  it 
to  be."*  I 

Generally,  statutes  prescribing  the  recitals  to  be  in- 
serted in  a  sheriff's  deed  are  regarded  as  directory 
merely.^*  In  the  commencement  of  this  section  we 
stated  that  the  deed  ought  to  contain  certain  recitals. 
The  word  "ought,"  as  there  used,  is  by  no  means  equiva- 
lent to  "must."  Each  of  the  recitals  there  specified 
ought  to  be  incorporated  in  each  sheriff's  deed,  so  that 
the  source  of  his  authority,  and  the  time  and  manner  of 

56  Giauque's  Rev.  Oh.  Stats.,  Tth  ed.,  §  5401. 

BsWack  V.  Stevenjion,  54  Mo.  485;  Wilhite  v.  Wilhite,  53  Mo.  71; 
Tanner  v.  Stine,  18  Mo.  580,  59  Am.  Dec.  320;  Carpenter  v.  Kiiig,  42 
Mo.  219. 

67  Perkins  v.  Quigley,  62  Mo.  498. 

68  Evans  v.  Roberson,  02  Mo.  192,  1  Am.  St.  Rep.  701. 

69  Clark  V.  Sawyer,  48  Cal.  13.S;  Perkins  v.  Dibble,  10  Ohio,  433,  36 
Am.  Dec.  97;  Jordan  v.  Bradshaw,  17  Ark.  lOfi,  65  Am.  Dee.  419; 
Bettison  v.  Budd,  17  Ark.  54G,  65  Am.  Dec.  442;  Ilolman  v.  Gill,  107 
111.  467. 
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its  exercise,  can  be  ascertained  with  ease  and  certainty. 
But  except  where  a  contrary  rule  has  resulted  from 
statutory  prescriptions,  it  is  probalble  that  each,  and 
possibly  that  all,  of  these  recitals  may  be  omitted  from 
a  deed  without  destroying  its'  validity.     The  authority 
of  the  officer  to  convey  depends  upon  the  existence  of 
certain  precedent  facts.     The  existence  of  these  facts 
may  be  shown  otherwise  than  by  the  recitals  in  the 
deed.     In  truth,  the  more  important  facts,  such  as  the 
rendition  and  entry  of  the  judgment,  and  the  issuing 
of  the  execution,  cannot,  in  most  states,  be  established 
by  the  recitals  in  the  deed.     The  judgment  and  execu- 
tion must  be  offered  in  evidence,  unless,  though  once 
existing,     their   production   has   become   impossible. 
Hence,  if  it  is  shown  that  the  officer  was  authorized  to 
convey,  the  omission  to  recite  in  the  deed  the  facts  upon 
which  his  authority  was  based  will  almost  uniformly 
be  regarded  as  in  no  way  impairing  the  effect  of  his 
deed.***    It  is  not  material  that  the  officer  does  not  add 
his  official  designation  after  his  signature,  if  such  des- 
ignation appears  in  the  body  of  the  deed.     Probably  it 
is  not  necessary  that  it  appear  either  in  the  body  of  the 
deed  or  following  his  signature  that  the  grantor  is  act- 
ing in  any  official  capacity,  unless  he  has  some  inter- 
est in  the  property  which  might  be  the  subject  of  his 
personal  grant.     The  general  rule  with  respect  to  con- 
veyances by  the  donee  of  a  power  is,  we  think,  applica- 
ble to  sheriffs  and  others  acting  by  virtue  of  execution 

80  Blood  V.  Light,  38  Cal.  649,  99  Am.  Dec.  441;  Jackson  v.  Pratt, 
10  Johns.  381;  Welsh  v.  Joy,  13  Pick.  477;  Hay  ward  v.  Cain,  110 
Mass.  273;  Armstrong  v.  McCoy,  8  Ohio,  128,  31  Am.  Dec.  435;  Per- 
kins V.  Dibble,  10  Ohio,  483,  36  Am.  Dee.  97;  Jackson  v.  Jones,  9  Cow. 
182;  Averill  v.  Wilson,  4  Barb.  180;  Howard  v.  North,  5  Tex.  290, 
51  Am.  Dec.  769;  Craig  v.  Vance,  Over.  209;  Harrison  v.  Maxwell,  2 
Nott  &  McC.  347,  10  Am.  Dec.  Oil;  Carter  v.  Spencer,  7  Ired.  14. 
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or  judicial  sales."*  The  failure  to  recite  a  levy,**  or  to 
show  why  a  sale  was  not  made  at  the  first  term,**  is  of 
no  consequence. 

In  Tennessee  a  sheriff's  deed  must  assume  or  recite 
everything  necessary  to  make  a  valid  title.  To  make 
such  title  a  judgment,  execution  and  levy  are  indispens- 
able. A  deed  which  does  not  recite  their  existence  is 
fatally  defective.  "It  would  be  no  answer  to  this  to 
show  that  in  fact  there  was  a  judgment,  execution,  and 
levy."  ^ 

The  effect  of  the  recitals  in  a  deed  as  evidence  of  the 
matters  therein  asserted  is  difficult  to  state  with  pre- 
cision. It  is  indispensable  to  the  officer's  authority 
that  there  should  have  been  a  judgment  or  an  execu- 
tion, and  that  both  were  sufficient  in  form  and  sub- 
stance to  authorize  him  to  make  the  sale  in  pursuance 
of  which  he  assumed  to  convey  the  property.  In  the  ab- 
sence of  these,  he  is  not  authorized  to  recite.  In  other 
words,  his  recitals  are  but  the  history  of  what  he  has 
done  under  a  valid  writ,  but  if  the  writ  or  the  antece- 
dent proceedings  are  invalid,  or,  though  valid,  for  some 

"iNote  to  Tyler  v.  Herring,  19  Am.  St.  Rep.  292;  Exum  v.  Baker, 
118  N.  C.  545.  In  the  case  last  cited,  the  court  said:  "When  the 
donee  of  a  power  to  sell  has  an  interest  of  his  own  in  the  property 
affected  by  the  power,  and  makes  a  conveyance  of  the  property 
without  reference  to  the  power,  the  construction  is  that  he  intends 
to  convey  only  what  he  might  rightfully  convey  without  the  power. 
Towles  V.  PMsher,  77  N.  C.  437,  and  the  autliorities  cited  by  counsel 
in  that  case.  4  Kent,  334,  335.  When,  however,  the  donee  has  no 
Interest  in  the  subject  of  the  conveyance,  but  only  a  naked  power, 
as  in  tlie  case  before  us,  then  the  intent  apparent  upon  the  face  of 
the  instrument  to  sell  would  be  deemed  a  sufficient  reference  to  the 
power  to  make  the  instrument  an  execution  of  it,  as  the  words  of 
tlie  instrument  could  not  be  otlierwise  satisfl(Ml.  Siler  v.  Ward,  Re- 
po.sitory  &  Taylor's  Terra,  lf!1." 

62  Foulk  V.  Colburn.  4.S  J[o.  '_'•_'.'). 

63  Groner  v.  Smith,  4'.l  .Mo.  318;  l.owis  v.  Morrow,  ,S!)  Mo.  174. 
siByers  v.  Wheatley,  3  Baxt.  KiO. 
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purposes  cannot  authorize  the  acts  done,  the  ofBcer  is 
not  vested  with  power  to  become  the  accredited  histo- 
rian of  them.  Except  as  to  these  preliminary  indis- 
pensables,  the  recitals  are  prima  facie,  but  not  conclu- 
sive, evidence  of  the  facts  stated  in  them,  in  so  far  as 
such  facts  are  material  to  support  or  to  overthrow  the 
conveyances.*"  On  the  other  hand,  as  to  matters  es- 
sential to  the  existence  of  an  officer's  authority  to  act, 
his  deed,  whatsoever  be  the  recitals  therein,  is  not  even 
prima  facie  evidence.*"  So,  where  certain  facts  are 
ostablished  by  the  record  or  other  papers  in  the  cause, 
their  effect  cannot  ordinarily  be  changed  by  recitals  in 
the  deed.  Thus,  if  the  law  fixes  the  time  for  the  com- 
mencement of  the  judgment  lien,  a  sheriff  cannot,  by 
misreciting  it  in  his  conveyance,  change  such  time,  so 
that  the  purchaser's  title  must  be  deemed  to  commence 
either  at  a  later  or  an  earlier  day.^''  While  the  recital 
of  the  several  facts  upon  which  the  officer's  authority 
to  convey  depends  is  not  indispensable,  yet  it  is  usu- 
ally made  or  attempted  in  each  deed.  The  attempt 
frequently  results  in  mistakes.  The  name  of  one  of 
the  parties,  the  date  of  some  of  the  facts,  or  the  amount 
of  the  execution  or  of  the  sale  may  be  incorrectly 
stated.  But  if  the  recital  is  unnecessary,  the  fact  that 
it  is  either  imperfectly  or  incorrectly  made  can  be  of 
no  consequence.  Hence,  the  courts  have  uniformly 
disregarded  variances,  errors,  and  omissions  in  the 
recitals  of  deeds  made  in  pursuance  of  sales  under  exe- 

65  Parler  v.  .Tohnson,  81  Ga.  254;  Farrlor  v.  Houston,  100  N.  O. 
369.  6  Am.  St.  Hep.  597;  Willamette  R.  B.  Co.  v.  Hendrlx,  28  Or. 
485,  52  Am.  St.  Rep.  800.  ^ 

66  Hasbroiick  v.  Burhans,  42  Hun,  37(>;  Hannah  V.  Chase,  4  N.  D. 
351,  50  Am.  St.  Rep.  656;  Willamette  R.  E.  Co.  v.  Hendi-ix,  28  Or. 
485,  52  Am.  St.  Rep.  800. 

or  Owen  v.  Balier,  129  Ind.  407,  20  Am.  St.  Rep.  618. 
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cution."*  In  case  of  a  disagreement  between  the  deed 
and  the  return,  certificate,  or  other  preceding  record, 
the  former  is  to  be  regarded  as  correct,  and  is  entitled 
to  control.^*  In  Pejinsylvania  a  party  claiming  under 
a  deed  was  permitted  to  support  it  by  showing  that  the 
sale  was  in  fact  made  by  the  officer  who  executed  the 
deed,  though  the  recitals  showed  the  sale  to  have  been 
made  by  his  predecessor  in  office.'" 

§  330.  The  Description  of  Properly. — The  deed  mufet, 
of  course,  contain  a  description  of  the  property  sold, 
and  which  the  officer  making  the  sale  assumes  to  con- 
vey. We  have,  in  a  preceding  chapter,  considered  the 
general  question  of  the  sufficiency  of   descriptions  of 

«8  Reading  v.  Waterman,  46  Mich.  107;  Harlan  v.  Harlan,  14  Lea, 
107;  Union  Bank  v.  McWhartei-s,  52  Mo.  34;  Sneed  v.  Reardon,  1 
A.  K.  Marsh.  217;  Carpenter  v.  King,  42  Mo.  219;  Matthews  v. 
Thompson,  3  Ohio,  272;  Jackson  v.  Jones,  9  Cow.  182;  Howard  v. 
North,  5  Tex.  311,  51  Am.  Dec.  769;  Ilollowayv.  Birtwhistle,  2  Nott 
&  McC.  350,  note;  Harrison  v.  Maxwell,  2  Nott  &  McC.  347,  10  Am. 
Dec.  611;  Craig  v.  Vance,  Over.  209;  Cherry  v.  Woolard,  1  Ired.  438; 
Saltonstall  v.  Riley,  28  Ala.  164,  65  Am.  Dec.  334;  Swift  v.  Agnes, 
33  Wis.  228;  Hattan  v.  Dew,  3  Murph.  260;  Driver  v.  Spence,  1 
Ala.  540;  Henley  v.  Branch  Banli,  10  Ala.  552;  Wilson  v.  Campbell, 
33  Ala.  249,  70  Am.  Dec.  586;  Stow  v.  Steel,  45  111.  328;  Doe  v.  Rue, 
4  Blackf.  263,  29  Am.  Dec.  368;  Herrick  v.  Graves,  16  Wis.  157; 
Hughes  V.  Dice,  1  Swan,  329;  Allen  v.  Sales,  56  Mo.  28;  Carmichael 
V.  Strawn,  27  Ga.  341;  McGuire  v.  Kouns,  7  T.  B.  Mon.  386,  18  Am. 
Dec.  187;  Reld  v.  Heasley,  9  Dana,  324;  Carpenter  v.  Russell,  129 
Ind.  571;  Alexander  v.  Bourdier,  43  La.  An.  321;  Karnes  v.  Alexan- 
der, 92  Mo.  060;  Lamb  v.  Sherman,  19  Neb.  681;  Wilson  v.  Taylor, 
98  N.  C.  275;  Davis  v.  Bargas,  12  Tex.  Civ.  App.  59;  Ballew  v.  Casey 
(Tex.),  9  S.  W.  189.  Hence  a  mistake  in  reciting  the  precise  day  of 
the  sale  is  immaterial.  Strain  v.  Murphy,  49  Mo.  337;  Buchanan  v. 
Tracy,  45  Mo.  437. 

«»  Smith  v.  Kelly,  3  Murph.  507;  Rogers  v.  Cawood,  1  Swan,  142, 
55  Am.  Dec.  729;  Carroll  v.  Scheen,  34  La.  Ann.  423;  Miller  v.  Mil- 
ler, 89  N.  C.  402. 

70  Leshey  v.  Gardiner,  3  Watts  &  S.  314,  38  Am.  Dec.  764.  The 
doctrines  of  this  case  are  questionable,  Edwards  v.  Miller,  4  Heisk. 
314. 
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real  estate,  and  the  extent  to  which  those  descriptions 
may  be  assisted  and  explained  by  parol  and  other  evi- 
dence not  contained  in  the  record  of  the  case  in  which 
the  deed  is  made.'^^  This  renders  it  unnecessary  for 
us  to  give  the  question  any  considerable  space  in  this 
chapter.  It  is  impossible  to  give  an  instrument  any 
effect,  unless  the  thing  upon  which  it  is  to  act  can  be 
ascertained.  Hence,  a  description  from  which  the 
lands  intended  to  be  transferred  can  be  located  is  in- 
dispensable to  the  validity  of  every  deed.  If  the  de- 
scription is  senseless,  so  that  it  cannot  vnth  certainty 
be  applied  to  any  known  tract,  or  if  it  can  be  applieil 
to  some  part  of  a  known  tract,  but  the  particular  part 
cannot  be  ascertained,  the  deed  must  be  regarded'as 
void.'^^  The  same  result  must  follow  if  the  description 
given  is  equally  applicable  to  two  or  more  tracts  of 
land,  when  there  is  nothing  in  the  return  of  the  officer 
■of  his  proceedings  under  the  writ  from  which  the  tract 
to  which  the  description  refers  can  be  ascertained.'^" 
In  those  states  in  which  the  execution  of  a  conveyance 
is  not  required  to  divest  the  title  of  the  judgment 
<lebtor,  an  error  in  its  descriptive  words  is  immaterial, 

n  See  §  281. 

72  Deloach  V.  State  Bank,  27  Ala.  437;  Clarke  v.  Belmear,  1  Gill  & 
J.  443;  Thomas  v.  Tuvvey,  1  Har.  &  G.  435;  Boardman  v.  Reed,  6 
Pet.  328;  Throckmorton  v.  Moon,  10  Ohio.  42;  Jackson  V.  Rosevelt,  13 
Johns.  97;  Efans  v.  Ashley,  8  Mo.  177;  Clemens  v.  Kannells,  34  Mo. 
579;  Hughes  v.  Streeter,  24  111.  G47,  76  Am.  Dec.  777;  Wright  v. 
Pond,  10  Conn.  255;  Pound  v.  PuUen,  3  Yerg.  338;  Worthington  v. 
Hylyer,  4  Mass.  196;  Head  v.  James,  13  Wis.  641;  Ronkendorff  v. 
Tayler,  4  Pet.  349;  Lafferty  v.  Byers,  5  Ohio,  458;  Hannel  v.  Smith, 
15  Ohio,  134;  Winkler  v.  Hlggins,  9  Ohio  St.  599;  Spellman  v.  Curte- 
nlus,  12  111.  409;  Richardson  v.  State,  5  Blackf.  51;  Edmundson  v. 
Hooks,  11  Ired.  373;  McGary  v.  Dunn,  1  La.  Ann.  338;  Childs  v.  Bal- 
lou,  5  R.  I-  537;  Marmaduke  v.  Tennant,  4  B.  Mon.  210;  Landreaux 
v.  Foley,  13  La.  Ann.  114. 

73  Tatum  V.  Croom,  60  Ark.  487;  Cadwalader  v.  Nash,  73  Cal.  43; 
Beze  V.  Calvert,  2  Tex.  Civ.  App.  202. 
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if  otherwise  the  acts  necessary  to  divest  such  title  ap- 
pear, and  also  the  lands  affected  thereby.'* 

It  is  by  no  means  essential  that,  from  a  mere  inspec- 
tion of  the  description,  the  court  should  be  enabled  to 
know  what  lands  are  intended.  The  tract  may  be  des- 
ignated by  some  name  not  understood  by  the  court,  but 
perfectly  familiar  to  all  persons  acquainted  with  the 
neighborhood  in  which  the  land  is  situated.  Evidence 
may  always  be  received  to  show  the  signification  of 
such  a  name,  or  to  show  that  any  other  descriptive 
words,  though  apparently  meaningless  or  uncertain, 
do  in  fact  designate  a  particular  tract  in  such  a  man- 
ner that  its  identity  would  be  apparent  to  all  persoiis 
toVhom  it  is  familiar. '^■^ 

A  general  declaration  may,  doubtless,  be  found  in 
the  opinions  of  various  courts  to  the  effect  that  a  con- 
veyance made  pursuant  to  an  execution  or  judicial  sale 
must  be  more  strictly  construed  than  a  voluntary  con- 
veyance, because  the  judgment  debtor  cannot  be  pre- 
sumed to  have  any  intent  to  give  the  conveyance  ef- 
fect. We  think  such  declarations  are  not  true,  and 
that  any  descriptive  words  which  would  be  sufficient 
in  a  voluntary  conveyance  are  equally  adequate  in  a 
conveyance  made  by  the  sheriff  or  other  officer.'^** 
Furthermore,  descriptive  words  which  are  inadequate 
in  voluntary  conveyances  are  not  necessarily  so  in  a 
sheriff's  deed,  because  they  may  be  made  certain  by 

'■1  Logan  V.  Pierce,  66  Tex.  126;  Brown  v.  Blmendorf  (Tex.  Giv. 
App.),  25  S.  W.  145. 

75  McPike  V.  Allm.an,  53  Mo.  ,551;  Marshall  v.  Greenfield,  8  Gill  & 
.7.  349,  29  Am.  Dec.  559;  Webster  v.  Blount,  39  Mo.  500;  see  ante,  § 
2^1;  Hammond  v.  Johnston,  93  Mo.  198;  Giddings  v.  Day,  84  Tex. 
605;  Smith  v.  Crosby,  86  Tex.  15,  40  Am.  St.  Kep.  818. 

'8  Parler  v.  Johnson,  81  Ga.  254;  Herriek  v.  Morrill,  3"  Miuu.  2."i0, 
5  Am.  St.  Rep.  841;  Smith  v.  Nelson,  110  Mo.  552;  Perry  v.  Scott, 
109  N.  0.  374;  Overand  v.  Menzer,  83  Tex.  122. 
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its  recitals  and  other  writings  which  are  thereby  so  re- 
ferred to  that  they  may  be  properly  considered  as  a 
part  of  the  deed  for  the  purpose  of  making  its  descrip- 
tive language  more  perfect.  Thus,  such  a  conveyance 
is  ordinarily  preceded  by  a  levy  and  advertisement  of 
sale,  and  often  by  a  certificate  of  purchase,  some  or  all 
of  which  are  referred  to  in  the  deed.  Hence,  in  addi- 
tion to  the  words  used  for  the  purpose  of  description, 
it  usually  appears  from  the  recitals  that  the  land  in- 
.  tended  to  be  conveyed  is  that  levied  upon  under  a  writ 
designated,  and  is  that  land  which,  at  a  time  named, 
was  advertised  for  sale,  and  afterward  sold,  and, 
though  the  descriptive  words  in  the  deed  may  be  inade- 
quate, or,  in  some  respects,  erroneous,  such  inadequacy 
may  be  made  adequate  or  such  error  corrected  by  refer- 
ence to  the  officer's  return  of  his  levy,  or  his  notice  of 
sale,  or  to  that  part  of  his  return  stating  the  property 
sold,  and  the  person  by  whom  it  was  purchased.  In 
either  event,  we  think  the  description  must  be  re- 
garded as  sufficient  to  divest  the  title  of  the  judgment 
debtor  if  all  doubt  is  removed  by  incorporating  in  it 
the  information  derived  from  these  various  writings, 
all  of  which  merely  constitute  successive  steps  in  a  pro- 
ceeding  of  which  the  deed  is  but  the  last.'^'^ 

The  deed,  and,  in  the  case  of  a  judicial  sale,  the  de- 
cree and  order  of  sale,  may  refer  to  some  other  paper 
or  to  some  record  for  the  purposes  of  description,  so 
that  i:t  is  necessary  to  read  the  paper  or  record  referred 
to  to  ascertain  what  has  been  sold  and  conveyed. 
Such  references  are  not  unusual  in  voluntary  convey- 
ances; and  we  believe  deeds  which  but  for  them  would 
be  meaningless   have  always  been  sustained,  the  de- 

TiHerriek  v.  Morrill,  37  Minn.  250,  5  Am.  St.  Eep.  841;  Hermann 
T.  Likens,  90  Tex.  44a 
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scription  referred  to  being  very  properly  treated  as  if 
copied  into  the  deed.     It  was  formerly  held  in  Califor- 
nia that  where  a  decree  ordered  a  sale  of  property,  the 
description  must  be  perfect  in  itself,  and  could  not  be 
aided  by  any  other  writing,  though  expressly  referred 
to  therein.    Thus,  where  a  decree  of  foreclosure  or- 
dered the  sale  of  all  that  part  of  a  certain  rancho  s.itu- 
ate  in  the  county  of  Santa  Clara,  state  of  OaJifomia, 
called    Santa   Eita,  described   in  the  three  following 
deeds,  to  wit  (here  the  deeds  were  referred  to  by  giving 
their  dates,  the  names  of  the  parties,  and  the  dates  and 
books  and  pages  of  their  record),  the  sale,  in  pursuance 
of  such  decree,  was  adjudged  void.'^*    The  same  result 
followed  a  sale  made  by  the  guardian  of  certain  mi- 
nors, under  an  order  of  sale  in  which  the  property  to  be 
sold  was  described  as  "twenty  and  one-half  acres  of 
the  Eancho   La  Golita,  being  the  share  of  a  tract  of 
thirty-one  acres  allotted  to  siaid  minors  by  a  decree  of 
the  district  court  of  Santa  Barbara  county,  in  a  suit 
in  partition,  wherein  the  guardian  herein  and  mother 
of  said  minors  was  plaintiff,  and  said  minors  were  de- 
fendants." ''*    Probably  the  descriptive  words  in  a  de- 
cree directing  a  sale  of  real  property,  or  of  a  deed  un- 
dertaking to  convey  it,  must  so  refer  to  any  other  writ- 
ing necessary  to  the  understanding  of  the  deed  that  no 
search  is  essential  to  enable  intending  bidders  to  de- 
termine what  ought  to  be  sold,  or  an  ofiflcer  executing 
a  writ  of  assistance  to  know  of  what  he  should  deliver 
possession  under  the  deed.     Hence,  a  conveyance  of  a 
designated  tract  of  land,  except  such  parts  thereof  as 
had  been  laid  out  in  town  lots  by  J.  K.,  and  by  him  sold 
and  conveyed  before  a  specified  date,  was  held  to   be 

78  Crosby  v.  Dowd,  61  Oal.  557. 
71)  Hill  T.  Wall,  66  Cal.  130. 
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insufficient  and  void.®"  Generally,  however,  a  sher- 
iff's deed  may  refer  to  other  writings  for  the  purposes 
of  description  to  the  same  extent  as  any  other  convey- 
ance, and  the  California  decisions,  in  so  far  as  they  in- 
dicate the  contrary,  have  been  overruled.*^ 

§  .331 .  The  Acknowledgment. — Deeds  are  usually  ac- 
knowledged by  the  persons  by  whom  they  are  executed 
before  some  officer  authorized  by  law  to  take  such  ac- 
knowledgments and  grant  certificates  thereof.  Un- 
der most  statutes  the  acknowledgment  is  not  essential 
to  the  execution  of  the  deed,  but  is  designed  to  fur- 
nish available  evidence  of  such  execution,  and  to  en- 
title the  deed  to  record,  so  as  to  impart  notice  to  subse- 
quent purchasers  and  encumbrancers  under  the 
grantor.  In  most  states  there  is  no  difference,  in  this 
respect,  between  a  sheriff's  deed  and  one  executed  by  a 
person  in  his  private  capacity.  Hence,  a  deed  made 
in  pursuance  of  an  execution  sale  is  not  invalid,  be- 
cause defectively  acknowlecjged,  nor  because  never  ac- 
knowledged at  all.*^  In  some  of  the  states,  a  sheriff's 
deed  must  be  acknowledged.  The  acknowledgment  is 
treated  as  part  of  the  execution  of  the  deed,  and  is  aa 
indispensable  as  its  delivery.*'*  In  the  states  where 
this  rule  prevails,  the  acknowledgment  is  not  made  nor 
evidenced  in  the  same  manner  as  other  deeds.  It  must 
be  made  in  open  court,**  and  can  take  place  in  no  other 

soBowen  v.  Wickersham,  124  Ind.  404.  19  Am.  St.  Rep.  106. 
61  De  Sepulveda  v.  Baugli,  74  Cal.  470,  5  Am.  St.  Rep.  455. 

82  Doe  V.  Naylor,  2  Blackf.  32;  Ogden  v.  Walters,  12  Kan.  291; 
Dixon  V.  Doe,  5  Blackf.  106:  Hutchinson  v.  Kelly,  5  Eng.  178;  Ste- 
phenson v.  Thompson,  13  111.  186;  In  Matter  of  Smith  and  Others,  4 
Nev.  254. 

83  Hall  V.  Benner,  1  Penr.  &  W.  402.  21  Am.  Dec.  .394. 

84  Murphy  v.  JlcCleary.  3  Yeates,  405;  Ryan  v.  Carr,  46  Mo.  483; 
A.dams  V.  Buchanan,  49  Mo.  tJ4. 
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court  than  the  one  prescribed  by  law.®"  In  Pennsyl- 
vania it  has  been  said  that  the  acknowledgment  must 
be  treated  as  a  judicial  act,  which  could  be  proved  only 
by  the  record  of  the  court.**  In  Missouri,  while  the 
acknowledgment  is  required  to  be  taken  in  court,  and 
the  clerk  is  to  make  minutes  thereof,  yet  a  defect  in 
the  minutes  does  not  impair  the  effect  of  the  certificate 
indorsed  on  the  deed.®'  This  certificate  must  be  com- 
plete in  itself,  and  cannot  be  assisted  by  the  records  of 
the  court.®®  A  deputy  sheriff  must  act  in  the  name  of 
his  principal.  An  acknowledgment  by  a  deputy  in  his 
own  name  is  therefore  void,®*  but  he  may  acknowledge 
a  conveyance  in  the  name  and  as  the  agent  of  his  prin- 
cipal."® 

In  construing  an  acknowledgment  of  a  sheriff's 
deed,  that  instrument  may  properly  be  regarded  as  a 
part  thereof  for  the  purpose  of  supplying  defects  there- 
in. "In  support  of  a  certificate  of  acknowledgment, 
reference  may  properly  be  made  to  the  language  of  the 
conveyance  itself,"  and  this  rule  is  as  applicable  to 
sheriff's  deeds  as  to  other  conveyances.  Where  an  ac- 
knowledgment is  authorized  to  be  taken  before  the 
clerk  of  a  court,  who  is  ex-officio  county  recorder,  and 
he  signs  such  acknowledgment,  adding  after  his  name 
the  word  "recorder,"  it  will,  nevertheless,  be  sustained, 

85  McCormick  v.  Meason,  1  Serg.  &  R.  92;  Dehaven's  Appeal,  38 
Pa.  St.  373. 

8«  Bellas  V.  McCarty,  10  Watts,  13.  This  case  appears  to  be 
doubted  In  Robb  v.  Ankeny,  4  Watts  &  S.  128. 

87  Scruggs  V.  Scruggs,  41  Mo.  242. 

88  McClure  v.  MeClurg,  53  Rio.  173;  Samuels  v.  Shelton,  48  Mo.  444. 
80  Samuels  v.  Shelton,  48  Mo.  444;  Evans  v.  Wilder,  7  Mo.  362. 

With  respect  to  acknowledgment  of  sheriff's  deeds  in  Missouri,  see 
Bray  v.  Marshall,  75  Mo.  327;  liincoln  v.  Thompson,  75  Mo.   613; 
Agan  V.  Shnnnon,  103  Mo.  061. 
00  Terrell  v.  Jliirtin,  04  Tex.  121. 
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if,  from  the  language  of  the  acknowledgment,  it  ap- 
pears to  have  been  taken  before  him  as  clerk  of  the 
court,  and  it  has  the  seal  of  the  court  impressed 
thereon.**^ 

§  332.  Executing  Second  Deed  where  First  is  Defect- 
ive.— When  a  deed  is  from  any  cause  so  defective  that 
it  cannot  transfer  the  title  to  the  premises  sold,  the 
purchaser  is  not  without  remedy.  In  New  York,  when 
a  sheriff's  deed  failed  to  embrace  all  the  premises  sold, 
the  defendants  in  execution  were  restrained  from  as- 
serting any  claim  to  the  omitted  parts.^^  But  we  ap- 
prehend that  this  course  of  proceeding  cannot  be  suc- 
cessfully defended.  When  a  sheriff's  deed  is  improp- 
erly or  defectively  executed,  no  action  can  be  sustained 
in  some  of  the  states  to  correct  or  reform  the  deed. 
The  only  remedy  is  to  procure  a  new  deed.®*  Cer- 
tainly a  purchaser  at  execution  sale  is  entitled  to  a 
conveyance  in  pursuance  qf  and  commensurate  with 
his  purchase.  If  a  deed  is  given  to  him,  which,  for 
any  cause,  is  void,  or  incorrect,  he  is  entitled  to  another 

91  Owen  V.  Baker,  301  Mo.  407,  20  Am.  St.  Rep.  618. 

82  De  Rlemer  v.  Cantillon,  4  Johns.  Oh.  85. 

93  Ware  v.  Johnson,  55  Mo.  500;  Bright  v.  Boyd,  1  Story,  486;  Mo- 
reau  v.  Detchemcndy,  18  Mo.  522;  Moreau  v.  Branham,  27  Mo.  351; 
Hall  V.  Klepzlg,  99  Mo.  83.  The  principle  upon  which  these  deci- 
sions rest  Is,  that  while  equity  may  interpose  to  aid  the  defective 
execution  of  a  power  created  by  private  parties,  it  will  not  so  in- 
terpose where  the  power  is  created  by  statute.  The  soundness  of  the 
general  rule  is  well  sustained  by  the  authorities.  Story's  Eq.  Jur., 
§§  96,  177;  Bright  v.  Boyd,  1  Story,  486;  Allen  v.  Moss,  27  Mo.  354; 
Abernathy  v.  Dennis,  49  Mo.  468.  The  only  question  is,  whether  the 
rule  extends  to  deeds  made  in  pursuance  of  execution  and  judicial 
sales.  In  New  York  a  sheriff's  deed  may,  it  seems,  be  reformed  In 
equity.  Bartlett  v.  Judd,  21  N.  Y.  200.  78  Am.  Dee.  131.  In  Indiana 
a  tals'take  in  description  may  probably  be  corrected.  Johns  v.  De 
Rome,  5  Blackf.  421.  But  the  rule  is  otherwise  where  the  mistake 
runs  through  the  proceedings  anterior  to  the  deed.  Mahan  v.  Reevo, 
6  Blackf.  215;  Rogers  v.  Abbott,  3T  Ind.  138. 
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— one  which  shall  be  valid  in  form,  and  conformable 
to  the  facts  of  the  case.***  The  duty  of  making  a  cor- 
rect and  appropriate  conveyance,  which  rests  upon  the 
officer  making  the  sale,  is  not  discharged  by  an  inade- 
quate deed,  or  one  which  vests  part  only  of  the  prop- 
erty sold,  and  he  may,  therefore,  proceed  in  the  dis- 
charge of  that  duty,  though  he  has  before  attempted 
to  discharge  it,  and  may,  hence,  continue  to  execute 
conveyances  until  his  powers  have  been  exercised  to 
the  extent  to  which  he  was,  by  virtue  of  the  sale,  au- 
thorized to  exercise  them.**' 

A  purchaser  may,  we  think,  though  he  has  accepted 
an  inadequate  or  incorrect  deed,  be  deemed  entitled 
to  the  same  remedies  to  procure  a  second  or  perfect 
deed  to  which  he  was  entitled  in  the  first  instance,  and 
before  any  conveyance  to  him  had  been  attempted,  and, 
because  these  remedies  are  ample,  he  may  properly  be 
denied  relief  in  equity,  at  least,  when  his  application 
to  the  court  is  for  the  purpose  of  perfecting  the  evi- 
dence of  his  title.  If,  however,  an  action  should  be 
brought  against  him  to  recover  possession  of  property 
which  he  had  purchased  at  an  execution  sale,  and  of 
which  he  had  taken  possession  in  reliance  on  such  sale 
and  a  conveyance  purporting  to  be  executed  thereun- 
der, and  he  should,  by  cross-complaint  or  in  the  asser- 
tion of  an  equitable  defense,  plead  the  facts  entitling 
him  to  a  perfect  conveyance,  that  would,  doubtless, 
constitute  an  equitable  defense,  and  authorize  the 
court  to  deny  relief  to  the  plaintiff  and  to  enjoin  him 
from  asserting  his  legal  title,  and,  perhaps,  to  require 

B4  Lamb  v.  Sherman,  19  Neb.  081;  Adams  v.  Thomas,  6  Binn.  2.'i4; 
Davis  V.  Evans,  5  Ired.  525;  Thornton  v.  Mlsldmmon,  48  Mo.  219; 
Doe  V.  Miller,  10  V.  0.  Q.  B.  65. 

on  Moody  V.  Hamilton,  22  Fla.  298;  Krnse  v.  Wilson,  79  111.  233. 


1921  THE  DEED,  §  332 

it  to  be  conveyed  to  the  defendant.  Certainly,  tlie 
tendency  of  the  courts  is  to  grant  relief  in  all  cases 
where  a  conveyance  executed  in  pursuance  of  an  exe- 
cution or  judicial  sale  is  found  to  be  in  any  way  de- 
fective, either  by  reforming  the  conveyance  or  by  oth- 
erwise so  decreeing  that  the  possession  of  the  pur- 
chaser shall  not  be  disturbed,  or,  on  the  other  hand, 
when  the  mistake  is  in  his  favor,  by  preventing  him 
from  taking  advantage  of  it,  or  by  so  reforming  his 
conveyance  as  to  limit  it  by  excluding  therefrom  any 
property  improperly  included  therein.*** 

Under  the  statutes  of  North  Carolina,  a  sheriff's 
deed  does  not  pass  the  title  until  recorded.  If  it 
should,  after  execution  and  before  its  registration,  be 
lost,  an  action  may  be  sustained  against  the  sheriff  and 
the  judgment  debtor,  in  which  the  purchaser  may  re- 
cover judgment  that  the  officer  execute  a  deed  in  lieu 
of  the  one  lost,  and,  also,  for  the  possession  of  the 
land.*''  The  power  of  courts  of  equity  to  correct  mis- 
takes in  deeds  made  pursuant  to  execution  and  judi- 
cial sales  is  not  universally  denied.  In  New  Jersey 
these  deeds  will  be  corrected  for  fraud  or  mistake  in 
them  as  freely  ^s  voluntary  conveyances."*  Such  is 
also  the  rule  in  Arkansas,  New  York,®*  G^eorgia,  Ken- 
"tucky,  and  Ohio.^"*  Though  the  courts  of  Missouri 
have  refused  to  interpose  for  the  purpose  of  perfecting 
the  title  of  purchasers  at  execution  sales,  they  have 
granted  relief   to  a  purchaser   at  an    administrator's 

98  Thomas  v.  Dockins,  75  Ga.  347;  Miller  v.  Craig,  83  Ky.  623,  4 
Am.  St:  Rep.  179;  Stiles  v.  Wiedner,  35  Ohio  St.  555. 
'  97  McMillan  v.  Edwards,  15  N.  C.  81. 

98  Zingsem  v.  Kidd,  29  N.  .1.  Eq.  516. 

99  Steward  v.  Pettigi-ew,  28  Ark.  372;  Bartlett  t.  Judd,  21  N.  Y. 
200.  78  Am.  Dec.  131:  Colie  v.  .Jamison.  13  Nat.  Bank.  Keg.  4. 

100  Thomas  v.  Dockius.  75  Oa.  .S47:  Miller  v.  Craig,  83  Ky..  623,  4 
Am.  St.  Rep.  179;  Stiles  v.  Wiedner,  35  Ohio  St.  555. 

VOL    IT '.-121 
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sale,  whose  deed  was  imperfect,  by  maintaining  that 
the  facts  entitling  him  to  a  proper  conveyance  consti- 
tuted a  complete  equitable  defense  to  any  action 
against  him  to  recover  the  property.**'^  If  the  mis- 
take is  merely  in  the  deed,  we  see  no  reason  for  deny- 
ing the  power  of  equity  to  reform  or  correct  it,  unless 
it  be  because  the  party  has  an  adequate  remedy  by 
proceedings  to  compel  the  offlcer  making  the  sale  to 
execute  a  proper  and  correct  conveyance,  such  as  the 
purchaser  was  entitled  to  in  the  first  instance.  The 
mistake  may  have  been  at  some  point  anterior  to  the 
execution  of  the  deed.  The  decree  or  order  of  sale  may 
have  described  different  property  from  that  intended. 
If  so,  the  deed  cannot  be  reformed,  for,  if  reformed,  it 
would  be  without  support;  for  the  only  authority  to 
sell  was  confined  to  the  property  described  in  the  judg- 
ment.^**^  Besides,  it  would  ordinarily  be  unjust  and 
inequitable  to  vary  the  terms  of  an  involuntary  sale,  so 
as  to  include  property  not  authorized  to  be  sold,  nor 
advertised  for  sale,  because  a  sale,  under  such  circum- 
stances, must  generally  be  for  an  inadequate  price. 
No  prudent  man  would  care  to  assume  the  risk  and  ex- 
pense of  proceedings  to  correct  the  mistake.  But  if 
there  is  a  mistaken  description  in  a  mortgage,  througli 
which  it  includes  lands  not  belonging  to  the  mort- 
gagor, and  this  mistake  is  carried  through  the  fore- 
closure proceedings  and  sale,  the  jilaintiff  may  obtain 
relief  by  a  new  action  to  reform  the  mortgage  and  to 
foreclose  it  as  reformed.^*^^ 

"1  Grayson  v.  Weddle,  80  Mo.  39. 

io2Tatuiii  V.  Croom.  fiO  Ark.  487;  Jlillor  v.  Kolb.  47  Tnd.  220; 
Eogers  v.  Abbott,  37  Ind.  138;  Lewis  v.  Owen,  (14  Ind.  446;  Dickey 
V.  Beatty,  14  Ohio  St.  3851. 

los  Conyers  v.  Mericles.  7.5  Inrt.  443;  D.Tveuporl  v,  Sovil,  G  Oliio  St. 
4.59;  Strang  v.  Beafli,  11  Oliio  St.  -JS:;.  78  Am.  Dec.  :10S. 
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The  time  within  which  a  sheriff's  deed  may  be  re- 
formed or  perfected  has  been  but  little  considered. 
Ordinarily,  one  in  possession  of  property  may  maintain 
a  suit,  irrespective  of  the  lapse  of  time,  to  remove  a 
cloud  from,  or  to  quiet  his  title,  or  to  obtain  written 
evidence  of  title,  or  to  reform  the  conveyance  under 
which  he  claims.  While  he  is  in  possession,  and  until 
a  prescriptive  right  to  the  possession  has  been  created 
against  him  by  a  holding  adverse  to  him,  he  retains  the 
right  to  maintain  any  appropriate  suit  for  the  purposes 
hereinbefore  stated.^***  We  know  of  no  reason  why  the 
same  rule  should  not  be  applied  to  sheriff's  deeds.  A 
purchaser,  after  the  expiration  of  the  time  for  redemp- 
tion, has  a  complete  equity  and  an  absolute  right  to  be 
invested  with  the  legal  title  by  the  execution  of  the  ap- 
propriate conveyance.  If  he  takes  and  holds  posses- 
sion of  the  property,  his  right  to  a  conveyance  is  a  con- 
tinuing right,  and  may  be  enforced  at  any  time.  In 
Illinois,  the  time  within  which  a  sheriff's  deed  may 
issue  has  been  limited  by  statute,  and  it  has,  hence, 
been  held  that  an  officer  has  no  power  to  execute  a  sec- 
ond and  correctory  conveyance  after  the  expiration  of 
the  time  within  which  the  original  might  lawfully 
have  been  executed.^"® 

§  333.  The  Effect  of  Deeds  by  Relation.— While  the 
title  of  the  defendant  is  not,  in  a  vast  majority  of  the 
states,  divested  until  the  execution  of  a  conveyance  to 
the  purchaser,  this  conveyance,  when  made,  must,  for 
some  purposes,  be  given  effect  as  though  executed  at 

104  Tate  V.  Pensacola  G.  etc.  Co..  37  Fla.  439,  53  Am.  St.  Rep.  251-, 
Barbour  v.  Whltlock,  5  Monr.  180;  Pomeroy  on  Contracts,  §  404. 

105  Ryliiner  v.  Frank,  105  111.  326;  Parker  v.  Shannon,  137  111.  376. 
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some  period  antecedent  to  its  date.  The  relation  of 
deeds  made  in  pursuance  of  sales  under  execution  is 
very  frequently  spoken  of  in  the  reported  cases;  and 
yet  about  the  only  thing  which  we  conceive  to  be  well 
settled  in  regard  to  the  doctrine  of  relation  is,  that 
each  deed  must  be  given  such  an  effect  as  will  preserve 
and  make  effectual  the  lien  under  which  the  execution 
sale  was  made.  A  lien  is  sometimes  created  by  attach- 
ment, sometimes  by  the  docketing  of  a  judgment,  some- 
times by  the  issue  of  execution,  and  sometimes  by  a 
levy.  But  however  created,  intakes  precedence  over 
subsequent  liens  and  transfers;  and  a  sale  and  convey- 
ance based  upon  such  lien  transfer  to  the  purchaser  all 
the  title  which  the  defendant  held  when  such  original 
lien  attached.  To  this  extent  the  deed,  when  executed, 
takes  effect  by  relation,  and  must  be  treated  as  though 
made  on  the  day  when  the  lien  was  created.  The  de- 
cisions on  this  subject  are  consistent  and  numerous.^"* 

106  Stotts  V.  Brookfield,  55  Ark.  307;  Vi^oodward  v.  Brown,  119  Gal. 
283,  68  Am.  St.  Rep.  108;  Riley  v.  Vauce,  97  Gal.  203;  Robinson  v. 
Thornton,  102  Cal.  675;  Greer  v.  Wiutersmitli,  85  Ky.  516.  7  Am.  St. 
Rep.  618;  First  N.  B.  v.  Lienallen  (Id.),  89  Pac.  1108;  Parker  v.  Pres- 
cott,  87  Me.  444;  Dwyer  v.  Rippetoe,  72  Tex.  520;  Beebe  v.  United 
States,  161  U.  S.  104;  Hibberd  v.  Smith,  67  Cal.  54Y,  56  Am.  Rep.  720; 
Ferguson  v.  Miles,  .3  Gilm.  358,  44  Am.  Dec.  702;  Wilhelm  v.  Hum- 
phries, 97  Ind.  520;  Ryhiner  v.  Frank,  105  111.  S26;  Fehley  v.  Barr, 
66  Pa.  St.  196;  Bank  of  Missouri  v.  Wells,  12  Mo.  361,  51  Am.  Deo. 
163;  Shirk  v.  Wilson,  13  Ind.  129;  Cockey  v.  Milne,  16  Md.  200; 
Lackey  v.  Seibert,  28  Mo.  85;  Reichert  v.  McClure,  23  111.  516;  Mc- 
Glure  V.  Engelhardt,  17  111.  47;  McCormick  v.  McMurtrie,  4  W'atts, 
192;  Kirk  v.  Vonberg,  84  111.  440;  Kane  v.  Mackin,  9  Smedes  &  M. 
387;  Kingman  v.  Glover,  3  Rich.  27,  45  Am.  Dec.  756;  Allies  v.  Wil- 
son, 3  Harr.  (Del.)  383;  Robinson  v.  Robinson,  3  Harr.  391;  Million 
V.  Riley,  1  Dana,  859,  25  Am.  Doc.  149;  .lackson  v.  Dickenson,  15 
Johns.  309,  8  Am.  Dec.  230;  Stephens  v.  Illinois  M.  F.  Ins.  Co.,  43 
111.  827;  Smith  v.  Allen,  1  Blackf.  22;  Hutchings  v.  Ebeler.  46  Onl. 
557;  Doe  v.  Horn.  1  Ind.  363,  50  Am.  Dec.  470;  Bell  v.  Hall,  4  G. 
Greene,  68;  Clement  v.  Garland.  ."8  Mo.  427:  Hey  wood  v.  llildreth, 

9  Mass.  393;  BrovA^n  v.  Maine  Bank,  11  JInss.  153;  Leach  v.  Koenig, 
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Hence,  if  a  lease  be  made  after  the  lien  is  created,  the 
conveyance  gives  the  purchaser  the  right  to  disregard 
the  lease.^*""  No  disclaimer  of  title,  attornment  to  a 
stranger,  or  other  act  or  agreement  of  the  judgment 
debtor,  made  after  the  lien  attached,  can  be  given  in 
evidence  against  the  purchaser,  because,  by  operation 
of  the  doctrine  of  relation,  the  purchaser  must  be  re- 
garded as  the  owner  from  the  date  of  such  lien,  and  the 
act  or  declaration  of  the  judgment  debtor  as  that  of  a 
stranger  to  the  title.^"*  The  necessity  and  justice  of 
this  rule  are  obvious.  If  it  did  not  prevail,  the  debtor 
might  make  worthless  a  lien  created  by  himself,  by  do- 
ing some  act,  or  making  some  declaration,  to  impair  or 
destroy  his  title. 

The  deed  need  not  disclose  the  date  to  which  the  title 
will  relate,  nor  show  whether  or  not  it  is  supported  by 

55  Mo.  451;  Hall  v.  Hoxie,  3  Met.  251;  Strain  v.  Murphy,  49  JNJo.  337; 
Shumate  v.  lieavis,  49  Mo.  333;  Howard  v.  Daniels,  2  N.  H.  137; 
Davidson  v.  Frew,  3  Dev.  3,  22  Am.  Dec.  708:  Hoke  v.  Henderson,  3 
J)ev.  12;  Pickett  v.  Pickett,  3  Dev.  6;  Dobson  v.  Murphy,  1  Dev.  & 
B.  .586;  Testerman  v.  Poe,  2  Dev.  &  B.  103;  Boyd  v.  Longworth,  11 
Ohio,  235;  Parker  v.  Swan,  1  Humph.  80,  34  Am.  Dec.  619;  BUar  v. 
Ray,  2  Hawks,  568;  Wood  v.  Turner,  7  Humph.  517.  A  purchaser  at 
an  execution  sale  cannot  be  prejudiced  by  any  admissions  or  decla- 
rations concerning  the  title  made  by  the  judgment  debtor  after  the 
lien  had  attached.  Campbell  v.  Lowe,  9  Md.  500,  6G  Am.  Dec.  339. 
If,  however,  one  entitled  to  a  lien  does  not  pursue  it,  as  wliere  a 
mortgagee  sues  at  law  and  there  recovers  judgment  for  his  debt,  and 
issues  an  ordinary  fieri  facias  thereon,  the  title  resulting  from  a  sale 
thereunder  does  not  relate  to  the  date  of  the  mortgage,  but  only 
to  the  date  of  the  judgment  or  execution  lien.  Ker  v.  Bvershed,  41 
I.a.  An.  15. 

lOT  Miller  v.  Wilson,  32  Md.  297;  Wilson  v.  Davol,  5  Bosw.  619.  A 
sale  under  a  lien  subsequent  to  a  lease  gives  the  purchaser  the  right 
to  the  rents  after  he  receives  his  title.  Martin  v.  Martin,  7  Md.  368, 
<j1  Am.  Dec.  364;  Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394;  Hart 
V.  Israel,  2  Browne,  22;  Braddee  v.  Wiley,  10  Watts.  302. 

los  Campbell  v.  Lowe,  9  Md.  500,  66  Am.  Dee.  339;  Hays  v.  Wil- 
staeh,  82  Ind.  13;  Miller  v.  Wilson,  32  Md.  297;  AVall  v.  Staley,  91 
Pa.  St.  27. 
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an  antpcedent  lien.  If  it  makes  recitals  upon  this  sub- 
ject, they  neither  augment  nor  diminish  its  effecU 
Hence,  though  the  deed  purports  to  convey  the  interest 
of  the  defendant  at  a  specified  date,  it  may  operate  as 
of  an  earlier  date  at  which  the  lien  attached  to  the  de- 
fendant's title."" 

If  an  execution  sale  is  not  supported  by  any  lien,  as 
where  a  writ  has  not  been  levied,  or  has  been  levied 
upon  the  property  before  the  defendant  had  any  inter- 
est therein  to  which  a  lien  could  attach,  the  relation  of 
the  conveyance  must  be  to  the  date  of  the  sale,  and, 
hence,  it  must  transfer  whatsoever  title  the  defendant 
had  on  that  day,  whether  he  had  any  title  prior  thereto 
or  not."** 

Knowing  that  a  deed,  by  relation,  destroys  all  aliena- 
tions and  encumbrances  made  subsequent  to  the  at- 
taching of  the  original  lien,  to  enforce  which  the  execu- 
tion sale  was  made,  does  not  enable  us  to  determine  in 
Avhat  other  instances  the  law  of  relation  will  be  ap- 
plied. Where  a  purchaser  took  possession  before  the 
expiration  of  the  time  for  redemption,  it  was  held  that 
his  deed,  when  afterward  executed,  took  effect  by  rela- 
tion, and  annexed  the  title  to  the  possession,*^"^  and 
shielded  him  from  prosecution  as  a  trespasser.^^^  In 
New  York  and  Missouri,  a  sheriff's  deed,  made  pending 
an  action  of  ejectment,  so  operates  by  relation  that  it 
may  be  given  in  evidence,  for  the  purpose  of  proving 
that  the  grantee  therein  held  the  title  at  the  institu- 
tion of  the  suit.^^''     In  North  Carolina,  the  courts  have 

100  Owen  v.  Balctr.  129  Iml.  407,  20  Am.  St.  I!ep,  618. 

110  Prink  v.  Roe,  70  Cal.  200;  Willis  v,  Pounds,  6  Tex.  Oiv.  App. 
512;  Morse  v.  Uackens.Tck  S.  B.,  47  N.  .1.  Eq.  270. 

111  Kiohiirdson  v.  Thornton,  7  Jones,  -l.\S. 

112  Kinjiinan  v.  (Jliwcr,  3  Rich.  27,  4.">  Am.  Dec.  750. 

1"  .Jackson  v.  R.nmsa.v,  3  Cow.  75,  !.'>  .\m.  Doc.  2-12:  (Crowley  v. 
Wallace,  12  Mo.  143;  Winston  v.   Affaltcr.  40  Mo.  20,",;  Ncllis  v.   La- 
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refused  to  be  governed  by  the  decisions  of  New  York 
and  Missouri,  because  they  regarded  those  decisions  as 
carrying  the  law  of  relation  to  an  unnecessary  and  un- 
reasonable length.'^*  The  execution  of  a  sheriff's  deed 
cannot,  by  relation,  enable  the  grantee  to  sustain  ac- 
tions of  trespass  for  injuries  done  to  the  lands  or  im- 
provements after  the  day  of  the  sale.*^®  This  is  be- 
cause an  action  of  trespass  lies  only  for  injuries  done 
to  the  possession.  The  purchaser  is  not  in  such  cases 
without  remedy.  He  can  sustain  an  action  in  the  na- 
ture of  waste.'^®  In  Minnesota,  however,  trover  may 
be  sustained  against  one  who,  having  cut  and  removed 
logs  from  the  premises  after  the  sale,  and  while  defend- 
ant retained  a  right  of  redemption,  refused  to  deliver 
them  to  the  purchaser  after  his  title  had  become  abso- 
lute. While  the  court  did  not  refer  to  the  doctrine  of 
relation,  its  reasoning  was  an  affirmance  of  that  doc- 
trine, and  was  to  the  effect  that  the  sale  necessarily, 
vested  in  the  purchaser  the  title  to  the  land,  and  every- 
thing thereon  pertaining  to  the  realty,  as  it  existed  at 
the  time  of  the  sale.^^'^  In  Wisconsin,  the  purchaser 
at,  an  execution  sale  recovering  the  property  in  eject- 
ment is  not  entitled  to  mesne  profits  accruing  before 
the  execution  of  his  deed;^^®  and  the  same  principle 
is   clearly  recognized   and  enforced  in   Michigan  and 

throp,  22  Wend.  121,  34  Am.  Dec.  285.  Similar  views  are  expressed 
in  ^\'allace  v.  Lawrence,  1  Wasli.  C.  C.  503,  but  repudiated  in  Bag- 
ley  V.  Ward,  37  Cal.  121,  99  Am.  .Dec.  256;  Presnell  v.  Ramsour,  S 
Ired.  505. 

1"  Davis  V.  Evans,  5  Ired.  525;  Ricliardson  v.  Tliornton,  7  Jones, 
458. 

115  Presnell  v.  Ramsour,  8  Ired.  505;  McMillan  v.  Hafley,  Oar.  Law 
Eep.  89. 

110  Thomas  v.  Crofut,  14  N.  Y.  474. 

117  ^^'l^tney  v.  Huntington,  84  Minn.  458. 

118  Swift  v.  Agnes,  38  Wis.  228. 
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Pennsylvania.**'  If  a  sale  is  made  under  a  decree  fore- 
closing a  mortgage,  the  deed  takes  effect  by  relation, 
and  transfers  all  fixtures  placed  on  the  premises  after 
the  execution  of  the  mortgage,  and  remaining  thereon 
at  the  date  of  the  sale;  but  it  does  not  confer  upon  the 
purchaser  the  right  to  recover  fixtures  removed  before 
the  sale,^^°  but  he  may  recover  their  value  to  the  extent 
necessary  to  satisfy  any  deficiency  remaining  after 
foreclosure.*^*'^ 

The  relation  of  the  sheriff's  deed  may  have  some  rele- 
vancy in  connection  vi^ith  the  question  whether  the 
statute  of  limitations  has  operated  against  the  pur- 
chaser. The  doctrine  of  relation  is  never  indulge'd  ex- 
cept for  the  advancement  of  right  and  justice.*^*     It 

118  Scheerer  v.  Stanley,  2  Rawle,  276;  Thomas  v.  Connell,  5  Pa.  St. 
13";  Hawk  v.  Stouch,  5  Serg.  &  R.  157.  "The  sheriff's  deed  relates 
back  to  the  levy  for  the  purpose  of  protecting  tho  title  against  any 
conveyance  or  enc\iml)rance  by  the  judgment  debtor,  and  to  the  end- 
ing of  the  equity  of  redemption,  for  tlie  purpose  of  protecting  the 
purchaser  in  the  possession,  when  proceeded  against  by  an  action  of 
ejectment;  or  for  the  purpose  of  supporting  a  conveyance  executed 
by  the  purchaser  or  his  assignee.  It  does  not  follow,  however,  as 
a  necessary  conclusion,  that  such  relation  entitles  the  purchaser  or 
his  assignee  to  compensation  for  the  use  and  occupation  of  the  prem- 
ises before  his  own  title  is  completed.  No  case  has  been  cited  or 
found  establisliing  such  a  principle.  The  proceeding  by  which  the 
judgment  debtor  is  to  be  divested  of  his  property  is  a  statutory  one, 
and  until  that  proceeding  has  been  completed,  so  as  to  vest  the  title, 
and  with  it  the  right  to  the  possession  in  another,  he  may  lawfully 
remain  In  the  use  and  occupation  of  the  premises  without  being 
.Tfcountable.  Upon  the  expiration  of  the  time  limited  for  redeem- 
ing, if  the  premisiw  are  not  redeemed,  the  purchaser  or  person  hold- 
ing his  title  has  a  right  to  have  the  sale  completed  by  the  execution 
of  a  deed  of  conveyance  which  will  give  him  the  right  of  possession; 
but  until  such  deed  is  executed,  or  lie  liecomes  in  some  otlior  way 
vested  with  the  legal  title,  he  has  no  right  to  demand,  and  cannot 
recover,  the  possession;  and  not  having  been  entitled  to  the  posses- 
sion, he  has  no  claim  on  account  of  the  use  and  occupation."  Whip- 
ple V.  Parrar,  3  :\lich.  436,  64  Am.  Dec.  99. 

120  Sands  v.  Pfeiffer,  10  Gal.  258;  Hill  v.  Gwlnn,  51  Gal.  47. 

laoa  Lavenson  v.Standard  Soap  Co.,80  Gal.  245,  13  Am.  St.  Rep.  147. 

121  Note  to  Jackson  v.  Ramsay,  15  Am.  Dec.  24G. 
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will,  therefore,  certainly  not  be  applied  against  a  pur- 
chaser for  the  purpose  of  giving  operation  to  the  stat- 
ute of  limitations,  at  a  time  when  he  was  not  yet  en- 
titled to  a  conveyance.  But  he  may  postpone,  the  tak- 
ing out  of  his  conveyance  for  years  after  his  right 
thereto  has  become  absolute,  and  during  such  time 
there  may  be  an  adverse  possession  of  the  property. 
Can  the  purchaser  by  failing  to  take  his  deed  postpone 
the  inception  of  his  cause  of  action,  and  thus,  in  effect, 
postpone  the  operation  of  the  statute  of  limitations? 
The  answers  to  this  question  are  infrequent  and  con- 
tradictory. It  has  been  said:  "It  would  be  absurd  to 
suppose  that  the  mere  delay  or  negligence  of  the  pur- 
chaser in  procuring  a  deed  from  the  sheriff  could  have 
the  effect  of  preventing  the  bar  of  the  statute  from  at- 
taching in  favor  of  the  adverse  possessor."  '^^^  But  it 
would  be  still  more  absurd  to  hold  that  the  statute  of 
limitations  is  in  operation,  unless  it  can  be  affirmed 
that  the  purchaser  must,  either  by  the  doctrine  of  rela- 
tion or  otherwise,  be  deemed  to  be  the  holder  of  the 
legal  title,  or  of  a  right  to  recover  the  possession,  from 
the  time  he  was  entitled  to  a  deed.  The  majority  of 
the  cases  affirm  the  very  reverse  of  this.  Hence,  it  is 
difficult  to  resist  the  conclusion  which  has  been  an- 
nounced in  one  state,  that  there  is  nothing  to  put  the 
statute  of  limitations  in  motion,  until  by  the  execution 
and  delivery  of  the  sheriff's  deed  the  purchaser  is  vested 
with  a  right  of  possession,  and,  therefore,  with  a  cause 
of  action.^^*  This  principle,  while  its  existence  is 
recognized,  will  be  applied  only  in  actions  brought  by 
the  purchaser  against  the  defendant  in  execution  and 

122  Kpaton  V.  Thomasson's  Lessee,  2  Swan,  138,  58  Am.  Dec.  55; 
Cowles  V.  Coffey,  88  N.  C.  340. 

128  Jefferson  v.  Wendt,  ,51  Cal.  575;  4  Cent.  L.  J.  197;  Leonard  v. 
Flynn.  sO  Cal.  ri3o,  23  Am.  St.  Kep.  501. 
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his  successors  in  interest.  They  have  the  right  to  re- 
main in  possession  until  the  execution  of  the  sheriff's 
deed.  Hence,  no  cause  of  action  exists  against  them'  in 
favor  of  the  purchaser  before  that  deed  issues,  and  no 
statute  of  limitations  can  be  operating  against  him  be- 
cause of  his  failure  to  assert  a  right  of  action  which  he 
does  not  have.  If  one  is  holding  possession  adversely 
to  the  title  Of  the  defendant  in  execution,  the  statute 
of  limitations  is  not  affected  by  the  sale  of  such  title 
under  execution,  and  the  purchaser  cannot  prolong  his 
right  to  sue  by  failing  to  take  out  his  deed,  nor  is  it 
extended  by  the  fact  of  the  sale  and  that  a  period  must 
elapse  thereafter  before  the  purchaser  is  entitled  to  a 
conveyance.-^*** 

§  334.  Contradicting  Sheriffs'  Deeds.— In  a  subse- 
quent portion  of  this  -work  we  shall  treat  of  the  effect  of 
returns  made  by  sheriffs  and  constables,  showing  the 
various  acts  done  by  them  in  obedience  to  writs  of  exe- 
cution placed  in  their  hands  for  service.  We  shall  there 
state  that  such  returns,  when  collaterally  questioned, 
must  be  treated  as  conclusive  between  the  parties  to  the 
suit,  and  all  persons  in  privity  with  them,  and  as  prima 
facie  evidence  as  against  all  other  persons.*^^  The  re- 
citals made  in  sheriffs'  deeds  ought  to  be  of  as  conclu- 
sive a  character  as  those  found  in  sheriffs'  returns. 
"Tlie  power  to  sell,  to  recite  and  to  deed,  having  its  or- 
igin in  the  judgment  and  execution,  must  be  proved  by 
a  production  of  both  under  the  rule  of  best  evidence; 
but  when  the  power  has  been  so  proved,  the  sheriff  be- 
comes, so  to  speak,  the  accredited  historian  of  his  acts 
under  it.  He  may  narrate  his  proceedings  on  the  back 
of  the  execution,  and  return  it  into  court,  and,  with  or 

124  Robinson  v.  Thornton.  102  Cal.  675. 

125  See  §§  30.3-30.5. 


1931  THE  DEED.  §  334 

without  that,  he  may  issue  a  certificate  to  the  pur- 
chaser, and  both  the  certificate  and  return^  if  made, 
would,  within  the  limits  of  the  authority  delegated  to 
him, be  evidence  against  all  persons  of  the  facts  stated 
or  recited  therein.  It  is  also  the  official  duty  of  the 
sheriff  to  make  a  like  statement  or  recital  in  his  deed, 
and  it  follows  that  a  recital  so  made  must  be  entitled 
to  the  same  effect,  as  an  instrument  of  evidence,  as 
all  the  authorities  concede  to  be  due  to  an  official  re- 
turn on  execution,  if  one  be  made."  ^-®  If  there  be 
a  valid  judgment  and  execution,  giving  the  ofiflcer 
power  to  sell  and  convey,  and  the  time  for  redemp- 
tion has  expired,  the  defendant  is  bound  by  the  oifl- 
cer's  conveyance  as  much  as  if  it  were  made  by  him- 
self, and  he  will  not  be  permitted  in  any  collateral 
way  to  impeach  or  avoid  it.^^'^  The  deed  is  also  con- 
elusive  on  the  plaintiff,  the  grantee,  and  all  persons 
claiming  title  under  it.^**  As  against  strangers,  it 
is  not  conclusive,  except  in  circumstances  where  the 
sheriff's  return  in  the  same  case  would  be  conclusive.*^^ 
In  New  York,  equity  has  jurisdiction  to  reform  a  sher- 
iff's deed,  and  may  exercise  its  authority  at  the  instance 
of  a  defendant  as  well  as  of  a  plaintiff.     Hence,  a  de- 

126  Hilin  V.  Peck,  30  Cal.  288. 

127  Blood  V.  Light,  38  Cal.  658,  99  Am.  Dee.  441;  Kelley  v.  Des- 
mond, 63  Cal.  519;  Cooper  v.  Galbraitli,  3  Wash.  C.  C.  5.'30;  .lacUson 
V.  Vanderheyden,  17  Johns.  167,  8  Am.  Dec.  378;  Jnekson  v.  Roberts, 
7  Wend.  83,  and  11  Wend.  422;  Den  v.  Winans,  2  Green  (N.  J.).  6; 
Dodge  V.  ^^'alley,  22  Cal.  225,  83  Am.  Dec.  61 ;  .Tackson  v.  Sternbers, 
20  .Tohns.  49;  Love  v.  Powell,  5  -Via.  58;  McDonald  v.  Badger,  23 
Cal.  393;  Ingersoll  v.  Truebody,  40  Cal.  Oil;  Donahue  v.  JIoNulty.  21 
Cal.' 411;  Smith  v.  Houston,  16  Ala.  Ill;  Pollard  v.  Cocke,  19  Ala. 
188;  Plant  v.  Anderson,  16  Fed.  Rep.  914. 

128  zabriskie  v.  Mead,  2  Nev.  28.");  French  v.  Edwards,  13  Wall. 

506. 

129  Zabriskie  v.  Mead,  2  Nev.  28.':  French  v.  Edwards,  13  Wall. 
E06;  Donahue  v.  McNulty,  24  Cal.  411. 
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* 

fendant  was  in  that  state  able  to  defeat  an  action  of 
ejectment  by  pleading  and  proving  that  the  land  in  con- 
troversy, though  embraced  in  the  sheriff's  deed,  was  in 
fact  excepted  from  the  sale.^^" 

130  Bartlett  v.  Judd,  21  N.  Y.  200,  78  Am.  Dec.  131. 
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OHAPTEE  XXV. 

THE  PUECHASEE'S  TITLE,  EIGHTS,  AND  EEMEDIES. 

§  335.    Purchaser  obtains  defendant's  title,  and  none  other. 

§  336.    The  effect  of  secret  transfers  and  equities. 

i  337.    The  effect  of  agreements  to  hold  for  the  benefit  of  defendant. 

§  338.    The  Interest  of  the  purchaser  as  against  prior  liens. 
■*§  339.    The  general  effect  of  Irregularities. 

§  340.    The  effect  of  Irregularities  where  plaintiff  or  his  attorney 
'purchased. 

i  341.    The  purchaser's  title  is  not  affected  by  the  officer's  return. 

§  342.    The  effect  of  fraudulent  practices  in  which  the  purchaser 
participated,  or  of  which  he  had  notice. 

§  343.     The  effect  of  secret  vices. 

§  344.    Whether  the  whole  consideration  must  be  paid  to  protect  a 
purchaser  from  secret  vices. 

§  345.     The  effect  of  a  reversal,  a  stranger  havifig  purchased. 

§  346.     How  restitution    is  to  be    enforced  where  a  stranger  pur- 
chased. 

§347.    The  effect  of  a  reversal  when  plaintiff  or  his  attorney  has 
purchased. 

§  348.     The  effect  of  transfers  of  shares  in  corporations. 

§  349.    The  purchaser's  rights  to  rents  and  profits   before  convey- 
ance. 

§  349  a.  The  purchaser's  remedy  for  waste. 

§  350.     The  purchaser's  right  to  possession,  and  the  remedies  for  its 
OJiforcement. 

§  351.    What  defenses  may  be  asserted  against  the  purchaser. 

§  352.    The  purchaser's  remedy  for  a  failure  of  title. 

§  335.  Purchaser  Obtains  Defendant's  Title,  and  l\lone 
Other. — Judgment  and  execution  liens  attacli  to  the 
defendant's  real,  instead  of  his  apparent,  interest  in 
property.*  It  follows  from  this  that  the  sale  made  un- 
der such  a  lien  can  ordinarily  transfer  no  interest  be- 
yond that  in  fact  held  by  the  defendant  when  the  lien 
attached,  or  acquired  by  him  subsequently  thereto,  and 

1  Freeman  on  Judgments,  §§  3o0,  357,  and  ante,  §195. 
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before  the  sale.'*  It  is  the  duty  of  the  purchaser  to  sat- 
isfy himself,  prior  to  the  purchase,  respecting  the  title 
of  the  defendant  and  the  sufficiency  of  the  proceedings 
to  transfer  it,  for  the  maxim  of  caveat  emptor  is  un- 
questionably applicable  both  to  judicial  and  to  execu- 
tion sales.*  The  title  acquired  by  a  purchaser,  even 
when  the  proceedings  are  valid,  is  that  only  to  vi^hich 
he  "would  succeed  by  a  conveyance  from  the  defendant 
in  the  writ  made  either  at  the  time  of  the  sale  where  it 
is  not  supported  by  any  antecedent  lien,  otherwise  at  - 
the  date  of  the  attaching  of  such  lien.*  If  one  not  a 
party  to  the  suit  has  an  interest  in  the  property,  an  exe- 
cution sale  will  not  defeat  it,^  though  such  property 
was  levied  upon  while  in  his  possession.* 

In  England,  sales  in  market  overt  gave  the  pur- 
chaser a  good  title,  irrespective  of  any  question  con- 
cerning the  prior  ownership  of  the  property.  Many 
efforts  have  been  made  to  have  the  courts  declare  the 

2  Stevens  v.  King,  21  Ala.  429;  O'Neal  v.  Wilson,  21  Ala.  288;  Trep- 
tow  V.  Buse,  10  Kan.  170;  Taylor  v.  Eckford,  11  Smedes  &  M.  21; 
Flynn  v.  Williams,  1  Ired.  509;  Rutherford  v.  Green,  2  Ired.  Eq.  122; 
Carney  v.  Emmons,  9  Wis.  114. 

3  Lewark  v.  Carter,  117  Ind.  206,  10  Am.  St.  Rep.  40;  Greer  v. 
A\'intersmith,  85  Ky.  510,  7  Am.  St.  Rep.  613;  Williams  v.  Glenn, 
.17  Ky.  87,  12  Am.  St.  Rep.  461;  Frost  v.  Atwood,  73  Mich.  67,  16 
Am.  St.  Rep.  5G0;  Motley  v.  Motley,  53  Neb.  375,  68  Am.  St.  Rep. 
608;  Peterborough  S.  B.  v.  Pierce,  54  Neb.  712;  Stearns  v.  Edson,  63 
Vt,  259,  25  Am.  St.  Rep.  758;  Smith  v.  Worthaiu.  82  Va.  937;  Redd 
V.  Dyer,  83  Va.  331,  5  Am.  St.  Rep.  272;  The  Little,  42  Fed.  Rep.  237. 

•»  Cotton  V.  Carlisle,  85  Ala.  175,  7  Am.  St.  Rep.  29;  Robson  v.  Raw- 
lins, 79  Ga.  354;  Thain  v.  Rudiaill,  126  Ind.  272;  Heutig  v.  Pipher, 
t,H  Kan.  788;  Home  v.  Nugent,  74  Miss.  102;  Butler  v.  Fitzgerald,  43 
Neb.  192,  47  Am.  St.  Rep.  741;  Threadgill  v.  Redwlne,  97  N.  C.  241; 
Miller  v.  Baker,  160  Pa.  St.  172;  McAfee  v.  McAfee,  28  S.  C.  218; 
Wiishburn  v.  Green,  333  U.  S.  30. 

o  Ilexter  v.  Schneider,  14  Or.  184;  Andrews  v.  Key,  77  Tex.  35; 
Hiiilcd  L.  T.  Co.  V.  Boston  S.  etc.  Co.,  147  U.  S.  431. 

'■■  rc'Uin  JI.  Co.  V.  Kennedy,  81  Cal.  356;  Plaberling  v.  Jaggor,  47 
Miim.  70,  ^y  Am.  St.  licp.  331. 
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doctrine  of  sales  in  market  overt  applicable  to  the  sales 
of  chattels  under  execution.  But  all  these  efforts  have 
been  without  success.  With  unvarying  unanimity  the 
rule  has  been  sustained  that  a  sale  of  chattels,  under  a 
writ  against  one  person,  can  have  no  operation  upon 
the  title  of  another  person.  Hence,  the  purchaser  is  al- 
ways liable  to  a  suit  brought  by  the  true  owner. '^  There 
may  be  instances  in  which  the  judgment  creditor  in- 
duces a  purchase  by  misrepresentations,  and  thereby 
furnishes  a  cause  on  which  the  purchaser  may  success- 
fully seek  a  release  from  his  bid ;  *  but  in  ordinary  cir- 
cumstances there  is  no  warranty  *  of  title,  nor  has  the 
officer  any  authority  whatever,  in  his  official  capacity, 
to  make  any  warranty  or  any  representations  whatso- 
ever, concerning  the  title. ^"  Generally,  a  purchaser  ac- 
quires all  the  title  which  the  defendant  had  at  the  date  ' 
of  the  sale  or  at  the  time  to  which  the  deed  by  opera- 
tion of  law  relates,^^  including  such  covenants  as  pass 
with  the  land,^^  and  the  right  to  compel  specific  per- 

•-  TMcClanahan  v.  Barrow,  27  Miss.  664;  Chambers  v.  Lewis,  28  N. 
Y.  454;  16  Abb.  Pr.  433;  Bryant  v.  Wbitclier,  52  N.  H.  158;  Farrant 
V.  Thompson,  5  Barn.  &  Aid.  826;  BufEum  v.  Deane,  8  Oush.  41; 
Shaw  V.  Tunbrlclge,  2  W.  Black.  1064;  Stone  v.  Ebberly,  1  Bay,  317; 
Champney  v.  Smith,  15  Gray,  512;  Shearick  v.  Huber,  6  Binn.  2; 
Symonds  v.  Hall,  37  Me.  354,  59  Am.  Dec.  53;  Griffith  v.  Fowler,  18 
Vt.  390;  Austin  v.  Tilden,  14  Vt.  327;  Homesley  v.  Hogue,  4  Jones, 
481;  Coombs  v.  Gorden,  59  Me.  Ill;  Williams  v.  Miller,  16  Conn.  144; 
Bartholomew  v.  Warreu,  32  Conn.  102,  So  Am.  Dee.  251. 

8  Webster  v.  Haworth,  8  Cal.  21,  68  Am.  Dec.  287. 

»  Bassett  v.  Lockard,  60  111.  164. 

10  Ball  V.  Pratt,  36  Barb.  402;  The  Monte  AUegre,  9  Wheat.  645; 
Puckett  V.  ITuited  States,  4  Am.  Law  Reg.  459. 

11  Morris  v.  Rogers,  104  Ga.  705;  Curriden  v.  St.  Paul  etc.  R.  Co., 
50  Minn.  454;  Orr  v.  Broad,  52  Neb.  490. 

12  Spencer's  Case,  5  Coke.  17;  Redwine  t.  Brown,  10  6a.  320; 
White  V.  Whitney,  3  Met.  81;  Carter  v.  Denman,  3  Zab.  260;  Mark- 
land  V.  Crump,  1  Dev.  &  B.  94,  27  Am.  Dec.  230;  Lewis  v.  Cook,  13 
Ired.  190;  Sweet  v.  Green.  1  Paige,  473,  19  Am.  Dec.  442;  Kellogg  v. 
Wood,  4  Paige.  578;  Leport  v.  Todd,  32  N.  J.  L.  124;  McCrady  v. 
Brisb.ane,  1  Nott  &  McC.  104. 
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formance.^^  He  also  becomes  subject,  to  the  same  ex- 
tent as  if  he  had  received  a  conveyance  from  the  de- 
fendant in  person,  to  the  obligations  attaching  to  the 
holder  of  the  estate  conveyed;  and  if  it  be  an  estate  for 
years  or  for  life,  he  must  accept  the  burdens  thereof 
and  submit  to,  and  perform,  the  conditions  under 
which  it  was  held  by  the  defendant  in  execution.^* 

The  rule  that  a  purchaser  succeeds  to  the  title  and 
interest  of  the  defendant  in  execution  is  subject  to 
some  apparent  exceptions,  which  may  all,  we  believe,, 
be  resolved  into  classes,  viz.:  1.  Sales  in  which  the 
property  sold  or  some  interest  therein  is  not  subject  to 
execution;  2.  Sales  in  which  the  defendant  has  some 
interest  which  either  has  not  been  levied  upon,  or  is  not 
subject  to  levy  iand  sale  in  the  mode  employed;  and  3. 
•Sales  which  do  not  purport  to  be  of  all  the  defendant's 
interest,  and  which,  on  the  other  hand,  either  embrace 
a  part  only,  or  are  made  subject  to  some  supposed 
writ 'or  lien.  In  the  first  class  may  be  included  all 
property  not  subject  to  execution  in  any  case,  or,  if  so 
subject  in  some  cases,  exempt  in  the  particular  case  un- 
der consideration.  In  many  of  the  states,  equitable  in- 
terests are  not  subject  to  execution,  and  therefore,  in 
them  an  execution  sale  against  a  defendant  who  has  an 
equitable  interest  only  must  be  wholly  inoperative.*^ 
But  in  those  states  wherein  an  execution  sale  may 
transfer  the  legal  title  held  by  a  trustee,***  it  never 

13  Morgan  v.  Boiise,  .53  Mo.  219. 

"Mnrcli  V.  Smith  M.  Co.,  47  N.  J.  Eq.  193;  Aderhold  v.  Oil 
Well  S.  Co.,  158  Pa.  St.  -101. 

15  Burrows  v.  Parker,  31  Or.  57,  0.")  Am.  St.  Rep.  812. 

10  Smitli  V.  Lookabill,  71  N.  C.  25;  (Jiles  v.  Palmer.  4  Jones,  386,. 
09  Am.  Dee.  7.5ti.  The  purchaser  acquh'es  every  right  and  interest 
of  the  defendant.  Hence  the  former  may  successfully  resist  a  mort- 
gage made  by  the  latter  on  the  property  purchased,  and  which  iw 
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transfers  the  interest  of  the  beneficiary/''  and  the  bet- 
ter opinion  is  that,  unless  the  trustee  has  a  beneficial 
interest  in  the  subject  of  the  trust,  his  estate  is  not  sub- 
ject to  execution,  and,  therefore,  a  levy  and  sale,  under 
a  writ  against  him,  transfer  no  title  whatsoever/'' 
Though  the  property  sold  is  of  a  class  ordinarily  sub- 
ject to  execution,  the  defendant  may  be  entitled  to  hold 
it  as  exempt,  in  which  case  its  sale  under  execution 
does  not  impair  his  title,  unless  he  has  waived  his  right 
of  exemption.**  As  instances  of  the  second  class  may 
be  mentioned  a  sale  of  personal  property  not  present  at 
the  sale,  or  a  sale  under  a  writ  against  two  or  more  de- 
fendants, when  the  interest  of  only  one  was  levied 
upon,*"  or  when  one  of  them  held  a  lien  by  way  of  mort- 
gage on  the  property  sold.^*  In  the  last  case  the  sale 
would  not  affect  the  lien,  because  it  could  only  be 
transferred  by  some  proceeding  adapted  to  reaching 
the  debt,  of  which  it  was  a  mere  incident.  Cases  of  the 
third  class  are  illustrated  by  sales  made  subject  to  a 
designated  lien  or  condition,  in  which  the  purchaser  is 
not  at  liberty  to  contest  the  lien  or  disregard  the  condi- 
tion,^^ or  to  a  specified  estate  or  interest,  though  the 
defendant  was  possessed,  thereof,  and  it  migbt  have 
been  levied  upon  and  sold  under  the  writ.^* 
An  execution  sale,  while  it  relates  back  to  the  incep- 

talnted  with  usury.    Dix  v.  Van  Wyck,  2  Hill,  522;  Mason  v.  Lord, 
40  N.  Y.  476. 

17  Morrison  v.  Herrington,  120  Mo.  665;  Hood  Camp  v.  De  Cor- 
dova, 92  Tex.  202.      ■ 

18  Nugent  V.  Priebatsch,  61  Miss.  402;  ante,  §§  173, 181;  Hood  Camp 
V.  De  Cordova,  92  Tex.  202. 

19  Ante,  §  215. 

20  Frederick  v.  St.  R.  &  Ft.  S.  K.  R.,  82  Mo.  402. 
2J  Rahm  V.  Butterfield,  82  Ind.  163. 

22  Cable  V.  Byrne,  38  Minn.  534,  8  Am.  St.  Rep.  696. 

23  Carrington  v.  Richardson,  79  Ala.  101. 

Vol.  III.— 122 
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tion  of  the  lien,  is  not  confined  to  the  debtor's  title  at 
that  time.     It  includes,  in  addition  thereto,  all    title 
held  by  the  debtor  at  the  moment  of  the  sale,  though 
acquired  subsequently  to  the  levy.^*    But  if  the  defend- 
ant acquires  title  subsequently  to  the  sale,  this  does  not 
inure  to  the  benefit  of  the  purchaser;  ^"  but  it  is  other- 
wise with  fixtures  attached  to  the  land  after  the  sale, 
for  by  such  attachment  they  become  a  part,of  the  realty 
and  pass  with  it  on  the  execution  of  the  sheriff's  deed.^" 
As  an  execution  sale. and  a  conveyance  made  in  pursu- 
ance thereto  necessarily  have  as  great  an  effect  as  a 
quitclaim  deed  of  the  defendant  in  the  writ,  they  must 
be  operative  to  pass  an  after-acquired  title  when  his 
quitclaim  deed  would  have  that  effect.     Strictly  speak- 
ing, neither  a  quitclaim  deed  nor  a  transfer  under  exe- 
cution operates  upon  title   subsequently  acquired  by 
the  grantor  or  the  defendant  in  the  writ.     The  acquisi- 
tion of  a  title  is  often  the  result  of  several  successive 
steps  taken  at  different,  and,  sometimes,  distant  periods 
of  time,  as  where  a  person  pursues  the  measures  and 
makes  the  payments  essential  to  obtain  title  to  land 
from  the  state  or  national  government,  and  afterward 
receives  a  patent  therefor.    This,  when  issued,  operates 
by  relation  to  the  first  steps  essential  to  its  acquisition, 
and  a  co'nveyance,  whether  voluntary  or  involuntary, 
made  by  the  patentee  after  taking  that  step,  must  be 
given  effect,  unless  public  policy  or  some  express  stat- 

24Fi-ink  V.  Boe,  70  Cal.  206;  Kenyon  v.  Quinn,  41  Cal.  325;  Rilpy 
V.  MartinelU,  97  Cal.  580,  33  Am.  St.  Rep.  211;  Willis  v.  Pounds,  « 
Tex.  Civ,  App.  518. 

25  Bates  V.  Bacon,  66  Tex.  348;  McAi-thnr  v.  Oliver,  60  Midi.  C06; 
Westhelmer  v.  Reed,  15  Neb.  662;  Kenyon  v.  Quinn,  41  Cal.  325; 
Gentry  v.  Callahan,  89  N.  C.  448. 

20  Hayes  v.  N.  Y.  Min.  Co.,  2  Colo.  273. 
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ute  forbids  it,  as  if  made  subsequently  to  the  issuing  of 
the  patent.^'' 

In  some  instances,  the  purchaser  acquires  the  inter- 
■est  of  the  plaintiff  as  well  as  of  the  defendant.  This 
is  so  whenever  the  title  of  the  plaintiff  is  essential  to 
accomplish  the  manifest  purpose  of  the  sale.  Thus, 
if  the  sale  is  made  to  satisfy  a  lien  held  by  plaintiff,  it 
transfers  such  lien;  or,  in  case  the  plaintiff  held  tht^ 
legal  title  to  secure  the  debt,  the  sale  divests  him  of  that 
.also.  Hence,  when  a  sale  is  made  to  enforce  a  vendor's 
lien,  the  purchaser  acquires  the  interests  both  of  the 
vendor  and  the  vendee  in  the  land,^*  but  not  the  title 
•of  the  vendor  to  unpaid  notes  for  the  purchase  price, 
rgiven  him  by  the  vendee.^  So  a  sale  under  a  decree 
-foreclosing  a  mortgage,  though  it  may  not  be  effectual 
to  divest  the  title  of  the  mortgagor  or  his  successor  in 
interest,  vests  in  the  purchaser  the  title  and  rights  of 
the  mortgagee.***  Hence,  after  such  sale,  the  mort- 
gagee has  no  power  to  enter  satisfaction  of  the  mort- 
gagee or  to  otherwise  impair  the  force  of  the  assign- 
ment resulting  from  the  sale.'^  Other  instances  occur 
in  which  the  purchaser  succeeds  to  the  rights  and  in- 
terests of  both  plaintiff  and  defendant.*^  Thus,  where 
the  plaintiff   is  entitled  to   maintain  proceedings  in 

27  Kingman  v.  Holthaus,  59  Fed.  Rep.  305;  Massey  v.  Papin,  24 
How.  362;  Callahan  v.  Davis,  90  Mo.  78. 

28  Vierheller's  Appeal,  24  Pa.  St.  106,  C2  Am.  Dec.  365;  Freeman 
.on  Judgments,  §365;  Zeigler's  Appeal,  69  Pa.  St.  471;  Fallon  v. 
Worthington,  13  Colo.  559,  16  Am.  St.  Rep.  231. 

29  Blackmer  v.  Phillips,  67  N.  C.  340.  See,  also.  Tally  v.  Reed,  74 
:N.  C.  463. 

so  Brobst  V.  Brock,  10  Wall.  519;  Carter  v.  Walker,  2  Ohio  St.  339; 
"Frische  v.  Kramer,  16  Ohio,  125;  Cheek  v.  Waldrum,  25  Ala.  152; 
J'lount  V.  ^Manhattan  Co.,  43  N.  J.  Eq.  25;  Townshend  v.  Thompson, 
139  N.  Y.  152;  Givins  v.  Carroll,  40  S.  C.  413,  42  Am.  St.  Rep.  889. 

SI  Lanier  v.  Mcintosh,  117  Mo.  50&,  38  Am.  St.  Rep.  676. 

B2  Briley  v.  Cherry,  2  Dev.  2.  18  Am.  Dec.  561. 
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equity  to  have  a  transfer  declared  void,  because  made 
by  defendant  to  defraud  Mm  of  his  debt,  the  purchaser 
at  an  execution  sale  based  on  such  debt  will  be  entitled 
to  proceed  in  the  same  manner  and  vs^ith  like  effect.^* 
But,  generally,  the  title  of  the  purchaser  is  only  that 
of  the  defendant  in  execution.  If  the  latter  is  a  co- 
tenant,  the  purchaser  will  become  a  cotenant  only,  and 
hi?  interest  will  be  subject  to  the  same  burdens  and  in- 
cidents as  if  it  had  continued  to  be  the  property  of  the 
judgment  debtor.^*  If  the  judgment  debtor  is  holding 
under  a  contract  of  purchase,  the  purchaser  of  his  in- 
terest at  an  execution  or  judicial  sale  receives  and 
must  hold  it  subject  to  such  contract,  and,  therefore,  in 
subordination  to  the  rights  of  the  vendor.^^  The  title 
of  the  purchaser  is  subject  to  all  equities,  liens,  and  con- 
ditions of  which  he  had  notice,'*''  and  to  all  defects  re- 
vealed by  the  judgment  and  execution.^'' 

33  Scott  V.  Purcell,  7  BlacUf.  66,  39  Am.  Dec.  453;  Mays  v.  Rose, 
Freem.  Ch.  703;  Gentry  v.  Robinson,  55  Mo.  260;  Morse  v.  Sleeper, 
S8  Me.  329;  Eastman  v.  Schettler,  13  Wis.  324;  Baker  v.  Dobyns,  4 
Dana,  226;  Miller  v.  Jamison,  24  N.  J.  Bq.  41. 

34  Polhemus  v.  Empson,  27  N.  J.  Eq.  190;  Threadgill  v.  Redwlne, 
97  N.  C.  241;  Fischer  v.  Eslaman,  68  111.  78;  Hanna  v.  Steele,  84  Ala. 
805. 

36  Nat.  Bank  of  Pontiac  v.  King,  110  111.  254;  Smith  v.  Lytle,  27 
Minn.  184. 

38  Boro  V.  Harris,  13  Lea,  36;  Weaver  v.  Brown,  87  Ala.  533;  Elec- 
tric L.  Co.  V.  Rust,  117  Ala.  680;  Wilson  v.  Slaughter,  53  Ark.  137; 
P.ramlett  v.  Wetlin,  71  Miss.  902;  Princeton  M.  Co.  v.  First  N.  B.,  7 
Mont.  5L!0;  Gould  v.  Armo.gast,  46  Neb.  897;  Geishaker  v.  Pancoast 
(N.  J.  Ch.),  40  Atl.  200;  Miller  v.  Baker,  166  Pa.  St.  414,  45  Am.  St. 
Rep.  680;  dinger  y.  Shultz,  183  Fa.  St.  469;  Raley  v.  Abright  (Tex. 
Olv.  App.),  43  S.  W.  538;  Franke  v.  Lone  Star  B.  Co..  17  Tex.  Civ. 
App.  9;  Stearns  v.  Edson,  63  Vt.  259,  25  Am.  St.  Rep.  758;  Reed 
V.  Starkey,  69  Vt.  200. 

ST  Stotsenburg  v.  Stotsenburg,  75  Ind.  538;  Parish  Bd.  v.  Edring- 
ton,  40  La.  An.  633;  Nye  &  S.  Co.  v.  Fahrenholz,  49  Neb.  276,  59  Am. 
St.  Rftp.'  540;  Link  v.  Connell,  48  Neb.  574;  Tenan  v.  Cain,  188  Pa. 
et.  242;  Willis  v.  Smith,  72  Tex.  565;  Williamson  v.  Jones,  43  W.  Va. 
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§  336.  The  Effect  of  Secret  Transfers  and  Equities 
Existing  against  the  Defendant.— Though  in  this  section 
and  elsewhere  we  shall  usually  speak  of  the  rights  of 
the  purchaser,  we  do  not  intend  to  restrict  the  mean- 
ing of  that  word  to  the  bidder,  or  the  person  to  whom 
the  sale  was  originally  made.  Others  may  have  suc- 
ceeded to  his  interest  by  his  assent  or  otherwise,  and 
have  received  a  conveyance  from  the  officer  making  the 
sale.  Their  rights  are,  at  least,  coextensive  with  his. 
Persons  having  liens  against  the  property  sold  or  re- 
ceiving conveyances  from  the  judgment  debtor  are,  in 
most  of  the  states,  entitled  to  redeem  from  the  sale, 
and  unless  their  rights  are  terminated  by  a  further  re- 
demption, it  becomes  the  duty  of  the  officer  who  made 
the  sale  to  execute  a  conveyance  to  them.  They  are 
protected  against  secret  transfers  and  liens  made  or 
treated  by,  and  secret  equities  existing  against,  the  de- 
fendant to  the  same  extent  as  other  purchasers.^® 

The  purchaser  at  an  execution  sale  takes  his  title 
subject  to  such  liens,  easements,^^  and  equities,**  as  it 
was  subject  to  in  the  hands  of  the  defendant  in  execu- 
tion, unless  he  can    show    that  he  is  a  purchaser  in 

802,  64  Am.  St.  Rep.  891;  East  Tenn.  I.  Co.  v.'Wiggin,  68  Fed.  Rep. 
446. 

88  Hudepohl  v.  Liberty  Hill  W.  Co.,  94  Cal.  588,  28  Am.  St.  Rep. 
149;  White  v.  Leeds  I.  Co.,  72  Minn.  352,  71  Am.  St.  Rep.  488;  Ryan 
V.  Staples,  78  Fed.  Rep.  563. 

39  Cannon  v.  Boyd,  30  Leg.  Int.  209;  Taylor  v.  Lowenstein,  50 
Miss.  278. 

toWalke  v.  Moody,  65  N.  C.  599;  Benham  v.  Corwin,  2  Ohio  St. 
S6;  Freeman  v.  Hill,  1  Dev.  &  B.  Eq.  689;  Polk  v.  Gallant,  2  Dev.  & 
B.  Eq.  395,  34  Am.  Dec.  410;  Richardson  v.  Stillinger,  12  Gill  &  J. 
477;  Riddle  v.  Bryan,  5  Ohio,  48;  Rutherford  v.  Green,  2  Ired.  Eq. 
121;  Freeman  v.  Mebane,  2  Jones  Bq.  44;  Obertheir  v.  Stroud,  33 
Tex.  522;  Blakenship  v.  Douglas,  26  Tex.  225,  82  Am.  Dec.  008;  Hart 
V.  Felder,  4  Desaus.  Eq.  202;  Boynton  v.  Winslow,  37  Pa.  St.  315; 
Georgetown  v.  Smith,  4  Oranch  C.  C.  91;  Meade  v.  Thompson, 
Walker,  450;  Osborn  v.  Prather,  83  Tex.  208. 
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good  faith  and  without  any  notice,  actual  or  construc- 
tive, of  the  existence  of  such  lien,  easement,  or  equity.** 
We  have  elsewhere  had  occasion  to  treat  of  the  rightfr 
of  purchasers  at  execution  sales,  when  brought  in  con- 
flict with  claims  derived  from  unrecorded  instrument* 
made  by  the  defendant,  or  based  upon  some  other  secret 
transaction  not  known  to  the  purchaser.**  We  theni 
said:  Wherever,  under  the  law,  a  deed  *^  or  mort- 
gage **  is  valid  without  being  recorded,  a  subsequently 
attaching  judgment  lien  against  the  grantor  or  mort- 
gagor will  not  be  of  any  benefit  to  the  lienholder  as? 
against  the  deed  or  mortgage.  But  a  purchaser  at  a 
sale  under  a  judgment  is,  to  the  same  extent  as  if  he 
were  purchaser  at  a  private  or  voluntary  sale,  protected 
from  claims  previously  acquired  by  third  persons  from 
the  judgment  debtor,  of  which  he  has  no  actual  nor 
constructive  notice.*^     But  if,  at  the  time  of  the  sale^ 

*i  Apperson  v.  Burgett,  33  Ark.  328;  Kessey  v.  McHenry,  54  Iowa, 
187. 

*2  Freeman  on  Judgments,  §§  866,  366  a. 

43  Norton  v.  VFilliams,  0  Iowa,  528;  Bell  v.  Evans,  10  Iowa,  353j 
Beavan  v.  Oxford,  6  De  Gex,  M.  &  G.  507;  Goodwin  v.  Williams,  &■ 
Grant  Ch.  539;  Gillespie  v.  Van  Egmondt,  6  Grant  Oh.  533. 

a  Oathrow  v.  Eade,  1  Smale  &  G.  423;  Seevers  v.  Delashmutt,  IX 
Iowa,  174,  77  Am.  Dec.  139;  Larrimer's  Appeal,  22  Pa.  St.  41;  Hamp- 
ton V.  Levy,  1  McCord  Ch.  107. 

45  Clark  V.  Campbell,  2  Rawle,  215:  Smith  v.  Painter,  5  Serg.  &  U^ 
223,  9  Am.  Dec.  344;  Oviatt  v.  Brown,  14  Ohio,  285;  Scott  v.  Beutel, 
23  Gratt.  1;  Vannice  v.  Bergen,  16  Iowa,  555,  85  Am.  Dec.  531;  Bor- 
den V.  Tillman,  39  Tex.  262;  Norton  v.  Williams,  9  Iowa,  528;  Bell' 
V.  Evans,  10  Iowa,  353;  Low  v.  Blinco,  10  Bush,  331;  Paine  v.  Moore- 
land,  15  Ohio,  435;  Ellis  v.  Smith,  10  Ga.  253;  Bntterfield  v.  Walsh, 
36  Iowa,  534;  Scribner  v.  Lockwood,  9  Ohio,  184;  Fosdick  v.  Barr,  .3 
Ohio  St.  471;  Byers  v.  Engles,  16  Ark.  543;  Jackson  v.  Chamberlain,. 
8  Wend.  620;  Ayres  v.  Duprey,  27  Tex.  605,  86  Am.  Dec.  657;  Mor- 
rison V.  Funk,  23  Pa.  St.  421.  Purchasers  at  execution  sales  are,  to 
the  same  extent  as  other  purchasers,  entitled  to  the  benefit  of  the 
statutes  requiring  instruments  affecting  the  title  to  real  estate  to 
be  recorded.     Stewart  v.  Freeman,  22  Pa.  St.  120;  Heister  v.  Fort- 
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the  purchaser  has  actual  notice  of  any  legal  or  equita- 
ble right  in  a  third  person,  or  if,  in  the  absence  of  such 
notice,  the  instrument  evidencing  such  right  is  properly 
of  record,  or  if  possession  is  held  under  it,  then  the  title 
acquired  by  the  purchaser  cannot  prejudice  the  in- 
terests of  such  third  person.*®  In  the  majority  of  the 
states,  a  purchaser,  at  an  execution  sale,  is,  from  the 
time  of  the  payment  of  his  bid,  entitled  to  protection 
against  all  transfers,  liens,  equities,  and  other  claims 
to  or  against  the  property. purchased  of  which  he  did 
not  at  that  time  have  notice,*''^  though  notice  thereof  is 
given  to  him  subsequently,  and  before  he  has  received 
or  become  entitled  to  a  conveyance.*®  In  Connecticut, 
however,  where  lands  are  not  sold  under  execution,  but 
are  set  off  to  the  judgment  creditor,  his  title  remains 
inchoate  until  the  proceedings  are  recorded,  and  may 
be  cut  off  by  a  conveyance  first  recorded  in  the  proper 
office,  though  not  until  after  the  levy  of  the  writ,  if 

ner,  2  Binn.  40,  4  Am.  Dec.  417;  Manu's  Appeal,  1  Pa.  St.  24;  Scrib- 
ner  v.  Lockwood,  9  Ohio,  184;  Waldo  v.  Russell,  5  Mo.  387;  Goepp 
V.  Gartiser,  35  Pa.  St.  130;  Duke  v.  Clark,  58  Miss.  465;  Lee  v.  Ber- 
mlngham,  30  Kan.  312;  Draper  v.  Bryson,  26  Mo.  108,  69  Am.  Dec. 
483;  Grace  v.  Wade,  45  Tex.  529;  Milner  v.  Hyland,  77  Ind.  458; 
Miles  V.  King,  5  S.  C.  146. 

*8  Davis. V.  Ownsby,  14  Mo.  170,  55  Am.  Dec.  105;  Valentine  v. 
Havener,  20  Mo.  133;  Chapman  v.  Coats,  26  Iowa,  288;  Hoy  v.  Allen, 
27  Iowa,  208;  Byers  v.  Engles,  16  Ark.  543;  Hood  v.  Fahnestock,  1 
Pa.  St.  470,  44  Am.  Dec.  147;  Krider  v.  Lafferty,  1  AVhart.  303. 

"  De  Lany  vi  Knapp,  111  Cal.  165,  52  Am.  St.  Rep.  160;  DufE  v. 
Randall,  116  Cal.  226,  58  Am.  St.  Rep.  158;  Lusk  v.  Reel,  36  Fla. 
418,  51  Am.  St.  Rep.  32;  Shipp  v.  Gibbs,  88  Ga.  184;  St.  Louis  etc. 
R.  Co.  v.  Beadle,  6  Kan.  App.  922;  Luton  v.  Soper,  94  Mich.  202; 
JIaroney  v.  Boyle,  141  N.  Y.  462,  38  Am.  St.  Rep.  821;  Cowen  v. 
Withrow,  109  N.  0.  636;  Meigs  v.  Bunting,  141  Pa.  St.  233,  23  Am. 
St.  Rep.  273;  Commonwealth  v.  Calhoun,  184  Pa.  St.  629;  West  v. 
Loeb,  16  Tex.  Civ.  App.  399;  Meek  v.  Skeen.  60  Fed.  Rep.  322. 

48  Duff  V.  Randall,  116  Cal.  226,  58  Am.  St.  Rep.  158;  Maroney  v. 
Boyle,  141  N.  Y.  462,  38  Am.  St.  Rep.  821. 
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executed  before.*®  If  notice  is  given  prior  to  payment, 
it  is  effective,  tliough  after  the  inception  of  the  judg- 
ment or  other  lien  under  which  the  sale  is  made, 
whether  the  judgment  creditor  had  notice  thereof  or 
not.®"  The  question  of  what  is  notice  must  be  deter- 
mined by  the  rules  applicable  to  other  purchasers. 
Hence,  notice  may  be  inferred  from  the  possession  of 
the  property  sold  by  the  person  making  a  claim  thereto 
or  holding  a  lien  thereon.®^ 

In  some  of  the  United  States,  however,  the  registry 
laws  so  modify  the  effect  of  conveyances  and  other  in- 
struments concerning  real  estate  as  to  give  a  judgment 
lien  precedence  over  any  unrecorded  instrument  of 
which  the  judgment  creditor  had  no  knowledge  at  the 
date  of  the  attaching  of  the  lien  of  his  judgment,®^  and* 
the  holder  of  the  lien  takes  all  the  title  the  records  show 
to  be  in  the  judgment  debtor.®^  Under  statutes  of  this 
character,  if  a  judgment  creditor  has  not,  at  the  incep- 
tion of  his  lien,  notice  of  an  unrecorded  lien  or  convey- 
ance, the  purchaser  at  the  sale  acquires  title  paramount 
thereto,  whether  he  had  notice  thereof  or  not.®*    In 

49  Scliroeder  v.  Tomlinson,  70  Conn.  348. 

50  Parks  V.  People's  Bank,  9T  Mo.  130,  10  Am.  St.  Rep.  295;  Herd 
V.  Harlin,  143  Mo.  4G9. 

61  Turman  v.  Bell,  54  Ark.  273,  26  Am.  St.  Rep.  35;  Tate  v.  Pen- 
sacola  G.  etc.  Co.,  37  Fla.  489,  53  Am.  St.  Rep.  251;  Can-  v.  Brennau, 
166  111.  168,  57  Am.  St.  Rep.  119;  Wllkins  v.  Bevier,  43  Miim;  213, 
19  Am.  St.  Rep.  238;  Pleasants  v.  Blodgett,  39  Neb.  714,  42  Am.  St. 
Eep.  624. 

52  Guiteau  v.  Wisely,  47  111.  433;  McPadden  v.  Worthington,  45  111. 
362. 

53  Johnson  t.  Robinson,  20  Minn.  189;  Martin  v.  Dryden,  1  Gilm. 
187;  Kelly  v.  Mills,  41  Miss.  281;  Massey  v.  Westcott,  40  111.  160;  Tay- 
lor V.  Lowenstein,  50  Miss.  278;  Low  v.  Blinco,  10  Busli,  331;  Lusk 
V.  Reel,  36  Fla.  418,  51  Am.  St.  Rep.  32;  Hall  v.  Sauntry,  72  Minn. 
420,  71  Am.  St.  Rep.  497. 

64  AVinston  v.  Hodges,  102  Ala.- 304;  Doyle  v.  Wade.  23  Fla.  90,  11 
Am.  St.  Rep.  334;  Lance  v.  Gorman,  136  Pa.  St.  200,  20  Am.  St.  Rep. 
914. 
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Alabama,  by  statute,  when  a  conveyance  of  real  estate 
is  made,  it  must  be  recorded  within  sixty  days,  or  it 
will  be  void  against  creditors  or  subsequent  purchasers 
without  notice.  Under  this  statute,  it  has  been  held 
that  if  the  judgment  creditor  is  not  affected  with  notice 
of  an  unrecorded  deed,  he  acquires  a  lien  not  limited 
nor  avoided  by  the  deed,  and  under  which  a  perfett 
title  may  be  acquired  by  a  purchaser  having  full  notice 
of  the  former  deed;®''  and,  in  general,  under  this  or 
similar  statutes,  if  the  lien  once  attaches,  so  as  to  take 
precedence  over  prior  deeds  in  favbr  of  a  judgment 
creditor,  it  is  not  liable  to  be  defeated  by  the  subse- 
quent recording,  before  any  sale,  of  a  previously  exe- 
cuted instrument,  nor  by  giving  actual  notice  of  the  ex- 
istence of  such  instrument.^ 

Wie  have  seen  that  the  lien  of  a  judgment  is  subordi- 
nate to  all  rights,  whether  legal  or  equitable,  capable  of 
^enforcement  against  the  judgment  debtor  when  the  lien 
attached;  but  that  strangers  purchasing  at  an  execu- 
tion sale  become  thereby  purchasers  within  the  mean- 
ing of  the  registry  laws,  and  as  such  are  protected.  In 
some  of  the  states,  the  immunity  of  the  purchaser  from 
equities  and  transfers  of  which  he  had  no  notice,  actual 
or  constructive,  is  not  fully  conceded.  In  South  Caro- 
lina, the  holder  of  an  unrecorded  deed,  of  which  the  pur- 
chaser had  no  notice, may,  by  recording  it  after  the  sale, 
and  before  the  execution  of  the  sheriff's  deed,  obtain 
precedence  over  the  latter.^'  In  New  York,  it  has  been 
held  that  the  purchaser  is  bound  by  an  agreement  of 
which  he  had  no  notice,  by  virtue  of  which  the  judg- 
es De  Vendell  v.  Hamilton,  27  Ala.  15G;  Sharp  v.  Shea,  32  N.  J.  Eq. 
€5;  Rutgers  v.  Kingsland,  3  Halst.  Ch.  178. 

66  Pollard  V.  Cocke,  19  Ala.  188;  Fash  v.  Ravesies,  32  Ala.  451. 
BT  Leger  v.  Doyle,  11  Rich.  109,  69  Am.  Dec.  240. 
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ment  had  lost  "its  apparent  position  as  a  lien  upoa 
real  estate."  ^*  In  Mississippi,  "the  registry  laws  pro- 
tect creditors  and  subsequent  purchasers  alike,  but 
only  as  against  unrecorded  instruments  named  in  suck 
laws.  They  do  not  apply  or  afford  protection  to  cred- 
itors or  subsequent  purchasers  against  equities  which 
arise  by  operation  of  law,  and  which  are  incapable  of 
being  recorded.  As  to  such  equities,  the  purchaser  at 
execution  sale  remains,  as  at  common  law,  a  mere 
volunteer,  and  acquires  only  the  interest  of  the  defend- 
ant in  execution."  Hence,  his  purchase  is  subject  t* 
undisclosed  vendor's  liens.^** 

The  judgment  creditor  may  also  become  a  purchaser 
at  the  sale.  In  so  doing  he  may  make  a  bid,  and  there- 
by produce  a  complete  or  partial  satisfaction  of  his 
judgment.  The  question  then  arises,  whether  he  there- 
by becomes  a  purchaser  for  value,  and  whether,  as  such, 
he  is  protected  by  the  registry  law  from  infirmities  in 
the  debtor's  title  of  which,  when  purchasing,  the  cred- 
itor had  no  notice,  actual  or  constructive.  In  Iowa,  a 
judgment  debtor,  at  the  rendition  of  the  judgment,  held 
lands  under  an  implied  trust,  in  pursuance  of  which, 
subsequent  to  the  judgment,  he  made  a  conveyance  to 
his  cestui  que  trust.  The  latter  failed  to  record  his 
deed,  and  the  lands  were  sold  to  the  creditor  without 
any  notice  of  the  deed,  or  of  the  facts  out  of  which  it 
arose.  The  supreme  court  thought  this  a  proper  case 
iji  which  to  apply  the  "wholesome  rule  of  equity,  that 
where  one  of  two  innocent  persons  must  suffer,  the  loss 
will  fall  upon  that  party  who  has  been  guilty  of  the 
first  negligence,"  and  therefore  sustained  the  title  of 
the   creditor,  based  on  the  purchase  under  his  own 

68  Frost  V.  Yonkers,  70  N.  Y.  553;  Clute  v.  Emmerich,  99  N.  Y.  342, 
C9  Lissa  V.  Posey,  04  Miss.  352. 
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judgment.*®  This  case  was  but  an  affirmance  of  a 
prior  decision  in  the  same  state,  declaring  that,  "whew 
a  creditor  merges  his  judgment  into  a  title,  without 
actual  or  constructive  notice  of  prior  equities,  he  be' 
comes  a  purchaser,  and  is  entitled  to  protection  in  the 
absence  of  equitable  circumstances,  with  any  othei' 
subsequent  bona  fide  purchaser."**  The  Iowa  view 
accords  with  that  entertained  in  several  of  the  other 
states.*^  But  probably  a  slight  preponderance  of  the 
authorities  dissents  from  the  conclusions  reached  in 
Iowa,  and  maintains  that  "to  constitute  a  person  a  bona 
fide  purchaser,  within  the  meaning  of  the  statute,  he 
must,  upon  the  faith  of  the  purchase  of  the  property^ 
have  advanced  for  it  a  valuable  consideration";  and 
that,  "if  he  was  a  creditor  antecedent  to  his  purchase,- 
and  paid  for  the  purchase  by  a  credit  on  his  demand, 
then,  inasmuch  as  he  has  parted  with  no  consideration 
on  the  faith  of  the  purchase,  he  is  not  a  bona  fide  pur- 
chaser, within  the  meaning  of  the  statute."  ^ 

60  Gower  v.  Doheney,  33  Iowa,  36;  Evans  v.  McGlasson,  18  lowar 
150;  Ettenheimer  v.  Nortligraves,  75  Iowa,  28.  See,  also,  Parker  v, 
Pierce,  16  Iowa,  227;  Walker  v.  Elston,  21  Iowa,  529:  Butterfield 
V.  Walsh,  21  Iowa,  97,  89  Am.  Dec.  557;  Vannice  v.  Berger,  16  Iowa,- 
555,  85  Am.  Dec.  531;  Butterfield  v.  Walsh,  36  Iowa,  534. 
•eiHalloway  v.  Plainer,  20  Iowa,  121,  89  Am.  Dec.  517. 

62  Foorman  v.  Wallace,  75  Cal.  552;  Hunter  v.  Watson,  12  Calr 
377;  Riley  v.  Martinelli,  97  Cal.  575,  33  Am.  St.  Rep".  209:  Lusk  Vr 
Reel,  36  Fla.  418,  51  Am.  St.  Rep.  32;  Vitito  v.  Hamilton,  86  Indr 
137;  AVood  v.  Chapin,  13  N.  Y.  599,  67  Am.  Dec.  62. 

03  Ayres  v.  Duprey,  27  Tex.  593,  86  Am.  Dec.  657;  Williams  V.  Hoi' 
lingsworth,  1  Strob.  Eq.  103,  47  Am.  Dec.  527;  Orme  v.  Roberts,  3.^ 
Tex.  768;  Barnet  v.  Vincent,  69  Tex.  685,  5  Am.  St.  Rep.  98;  Evan* 
V.  Welborne,  74  Tex.  530,  15  Am.  St.  Rep.  858;  Banning  v.  Edes, 
6  Minn.  402;  Wright  v.  Douglass,  10  Barb.  97;  Dickerson  v.  Tilling- 
hast,  4  Paige,  215,  25  Am.  Dec.  528.  But  the  New  York  cases  here 
cited  are,  in  effect,  overruled  by  the  subsequent  case  of  Wood  v, 
Chapin,  13  N.  Y.  509,  67  Am.  Dec.  02.  Plaintiff  purchasing  undef 
his  own  writ  acquires  no  title  to  goods  fraudulently  purchased  by 
defendant.    Where  the  original  owner  has  the  right  to  reclaim  then* 
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If  a  purchaser,  before  tbe  time  for  redemption  ex- 
pires, assigns  all  his  rights,  or  the  certificate  of  pur- 
chase issued  in  evidence  thereof,  we  apprehend  that  his 
jassdgnee  is  affected  by  secret  transfers  made  by,  and 
^secret  liens  existing  against,  the  defendant  in  execution 
±0  the  same  extent  only  as  the  or-iginal  purchaser,  and 
Jience  that  they  may  be  asserted  against  such  assignee, 
whether  he  knows  of  them  or  not,  if  they  could  have 
been  asserted  against  the  purchaser  had  he  not  as- 
:g:igned.®* 

§  337.  The  Effect  of  Agreements  to  Hold  the  Prop- 
erty for  the  Defendant. — ^It  has  frequently  happened 
that  persons  whose  property  was  albout  to  be  sold  under 
execution   have   been   induced  to   relax   their  efforts 

from  the  defendant,  he  has  an  equal  right  to  make  such  reclama- 
tion from  a  purchasing  plaintiff.  Devoe  v.  Brandt,  53  N.  Y.  462. 
PlaintifC  purchasing  at  a  sale  under  his  own  writ  "talies  subject  to 
ftll  equities  against  the  defendant  in  execution,  whether  he  has 
notice  of  them  or  not."  BoUins  v.  Henry,  78  N.  C.  342;  Delespine 
V.  Campbell,  52  Tex.  4.  The  supreme  court  of  Indiana,  in  two  cases, 
both  decided  at  the  November  term,  1882,  seems  to  have  decided 
this  ciuestion  both  ways.  In  Vitito  v.  Hamilton,  86  Ind.  137,  the 
£Ourt  said:  "The  case  falls  within  the  rule  that  one  who  purchases 
.^t  an  execution  sale,  although  himself  the  execution  plaintiff,  is  a 
bona  flde  purchaser,  and  protected  against  all  prior  equities."  But 
5n  Carnahan  v.  Yerljes,  87  Ind.  62.  it  declared  that  "an  execution 
jcreditor  who  .bids  off  property  at  a  sale  upon  his  own  execution, 
and  applies  the  bid  to  the  payment  of  his  own  judgment,  Is  not 
i-egarded  as  a  bona  fide  or  innocent  purchaser,"  and  subsequent  de- 
.Cisions  make  It  certain  that  the  doctrine  of  the  earlier  cases  has 
jnet  with  the  disapproval  of  the  courts  of  this  state,  and  that  in 
them  a  judgment  creditor  is  not  entitled  to  protection  as  a  bona 
flde  purchaser  where  the  only  payment  made  by  him  is  by  crediting 
-the  amount  of  his  bid  on  his  judgment.  Shirk  v.  Thomas,  121  Ind. 
147,  16  Am.  St.  Eep.  381;  Boos  v.  Morgan,  130  Ind.  305,  30  Am.  St. 
fLep.  236. 

«*  Bruschke  v.  "Wright,  106  111.  183,  57  Am.  St.  Bep.  125;  Roberts  v. 
£lelland,  82  111.  538;  Ohytraus  v.  Smith,  141  111.  231. 
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toward  making  payment,  and  to  permit  a  third  person 
to  become  the  purchaser  at  the  sale,  under  a  parol 
agreement  that  such  purchaser  would  hold  the  propf 
erty  for  the  benefit  of  the  defendant,  and  would  permit 
him  to  redeem  from  the  sale,  upon  equitable  terms 
specified  in  the  parol  agreement.  After  such  purchase 
has  been  made,  the  purchasers  have,  id  many  instances, 
endeavored  to  hold  the  property  regardless  of  theif 
agreement,  and  have  sought  to  shield  themselves  from 
the  operation  of  the  agreement  by  claiming  that  it 
could  not  be  enforced  because  it  was  not  in  writing,  and 
could  not  therefore  be  proved  under  the  statute  of 
frauds.  But  the  answer  which  courts  of  equity  have 
always  made  to  their  plea  is,  that  purchasers  who  be^ 
come  such  ex  maleficio  should  be  treated  as  the  trus- 
tees  of  defendants  in  execution,  and  compelled  to  com- 
ply with  their. parol  agreements.®^  It  is  true  that  a- 
recent  decision  in  Pennsylvania  lays  down  the  general 
proposition  that  nothing  can  be  clearer  than  that  a 
mere  naked,  parol  agreement  by  the  purchaser,  that 
he  will  hold  the  premises  in  trust  for  the  defendant^ 
cannot  be  enforced  against  the  former,  and  in  favor  of 
the  latter.*®  This  case  does  not  profess,  however,  to 
specify  the  circumstances  in  which  the  agreement  will 
be  considered  as  a  ''mere  naked  agreement";  and  from 
prior  decisions  in  the  same  state,  we  infer  that;  even 

66  Denton  v.  McKenzie.  1  Desau.  Eq.  289,  1  Am.  Dec.  664;  Lillard 
V.  Casey,  2  Bibb,  459;  Arnold  v.  Cord,  16  Ind.  177;  Strong  v.  Glas- 
gow, 2  Murph.  289;  Combs  v.  Little,  3  Green  Oh.  310;  Williams  v. 
Williams,  8  Bush,  241;  Martin  v.  Martin,  16  B.  Mon.  8;  Miller  v, 
Antle,  2  Bush,  407,  92  Am.  Dec.  495;  Green  v.  Ball,  4  Bush,  58fi; 
Langhorne  v.  Payne,  14  B.  Mon.  624;  Dobson  v.  Erwin,  1  Dev.  &  B, 
569;  Byrnes  v.  Morris,  53  Tex.  213;  Mulholland  v.  York,  82  N.  C, 
510;  Peebles  v.  Pate,  90  N.  C.  348. 

66  Dollar  Savings  Bank  v.  Bennett,  76  Pa.  St.  402;  Barnet  V. 
Dougherty,  32  I'a.  St.  371. 
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there,  a  purchaser  under  such  a  parol  agreement  will 
be  held  as  a  trustee,  where  it  is  shown  that  the  tran- 
igactlon  was  intended  as  a  mere  mortgage,*''  or  where, 
xiwing  to  the  agreement,  the  purchaser  had  been  per- 
mitted to  bid  in-  the  property  'upon  terms  that  would 
jiot  other-wise  have  been  open  to  him.** 

§  338.  The  Interest  of  the  Purchaser  as  against  Prior 
Liens. — An  execution  sale  necessarily  takes  precedence 
over  all  liens  junior  to  that  upon  which  it  was  based.** 
Its  effect  upon  senior  liens  differs  in  the  different  states. 
In  the  majority,  the  senior  liens,  whether  existing  by 
Judgment  or  otherwise,  are  not  impaired  by  the  sale, 
Their  effect,  and  the  remedies  by  which  they  may  be  en- 
forced, remain  as  bef  ore.'^"  In  making  the  sale,  neither 
the  plaintiff  nor  the  sheriff  is  under  any  obligation  to 
inake  any  statement  concerning  the  existence  or  extent 
of  paramount  liens.''^  To  the  rule  that  a  sale  under 
,a  junior  lien  or  writ  does  not  affect  prior  liens  an  ex- 
ception exists,  as  we  have  heretofore  shown,  where  sev- 
eral writs  of  execution  are  in  the  hands  of  the  officer 
.at  the  time  of  the  sale,  in  which  event,  the  sale,  though 
it  purports  to  be  made  under  the  junior  writ,  is,  in  con- 
templation of  law,  made  under  all  the  writs  in  his 
hands,  and  the  proceeds  of  the  sale  must  be  applied  to 
the  several  writs  in  the  order  of  their  priority.     Hence, 

67  Sweetzer's  Appeal,  71  Pa.  St.  264. 

08  Boynton  v.  Houster,  73  Pa.  St.  453;  Beegle  v.  Wentz,  55  Pa. 
:Pt.  309,  93  Am.  Dec.  762. 

68  Willis  V.  Willis,  22  La.  Ann.  447;  Ex  parte  Elwood,  1  Denio,  633; 
Harden  v.  Grady,  37  Ga.  660. 

'0  Freeman  on  Judgments,  §  377;  Lathrop  v.  Brown,  23  Iowa, 
40;  Ranliin  v.  Scott,  12  Wlieat.  177;  Littlefield  v.  Nichols,  42  Cal. 
.872;  Shotwell  v.  Murray,  1  Johns.  Ch.  512;  Bruce  v.  Vogel,  38  Mo'. 
100;  Home  v.  Seisel,  92  Ga.  683;  Crosby  v.  The  Lillie,  40  Fed.  Rep. 
.B07;  Edler  v.  Clark,  51  Fed.  Rep.  117. 

71  Carson's  Bale,  6  Watts,  140. 
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the  lien  of  all  of  them  is  devested  by  a  sale  under  anj-, 
-whether  senior  or  juniorJ^  In  some  of  the  states  an 
execution  sale  divests  the  lien  of  all  judgments  against 
the  defendant,  whether  executions  thereon  are  in  the 
hands  of  the  sheriff  or  not,  but  leaves  other  senior  liens 
unaffected.'^^ 

In  some  states,  a  sale  of  property  under  execution 
lias,  in  most  cases,  the  effect  of  transferring  title  re- 
gardless both  of  junior  and  of  senior  liens  against  the 
property.  The  claim  of  the  lienholders  is  released 
from  the  property  and  attached  to  its  proceeds  in  the 
hands  of  the  officer. '^^  The  question  of  liens  under  thi.^ 
system  is  one  in  which  the  purchaser  rarely  need  take 
iiny  interest.  The  lienholders  must  have  it  litigated 
iind  determined  in  proceedings  for  the  distribution  of 
the  funds  realized  from  the  sale.  If  either  of  them 
fails  to  present  Ms  claim  so  that  it  may  be  satisfied  out 
-of  these  funds,  or  if,  the  claim  being  presented,  the  pro- 

72  Bernhardt  v.  Brown,  118  N.  C.  700;  Gambrill  v.  Wilcox,  111  N. 
<;.  42;  ante,  §  196. 

T3  Harrison  v.  McHenry,  9  Ga.  164,  52  Am.  Dec.  435;  Dowdell  v. 
TSfeil,  10  Ga.  14§;  Harwell  v.  Pitz,  20  Ga.  723;  Home  v.  Seisel,  92 
■Ga.  683;  Blohme  v.  Lynch,  26  S.  C.  300;  Trumbo  v.  Gumming,  26 
S.  C.  336;  Cromer  v.  Boinest,  27  S.  C.  436. 

7*  Vickory  v.  Vicliory,  1  Harr.  (Del.)  193,  note;  Foulke  v.  Millard, 
108  Pa.  St.  230;  Rushtin  v.  Lippincott,  119  Pa.  St.  12;  In  re  Pairhope 
B.  Co.'s  Estate,  183  Pa.  St.  96;  Beekman's  Appeal.  38  Pa.  St.  385; 
Farmers'  Bank  v.  Wallace,  3  Harr.  (Del.)  370;  Custer  v.  Detterer, 
S  Watts  &  S.  28;  Commonwealth  v.  Alexander,  14  Serg.  &  R.  257. 
"This  -rule  formerly  preyailed  in  North  Carolina  (Ricks  v.  Blount, 
4  Dev.  128;  Jones  v.  .Tudkins,  4  Dev.  &  B.  454,  34  Am.  Dec.  392; 
Isler  V.  Moore,  67  N.  C.  74;  Woodley  v.  Gilliam,  67  N.  C.  234;  Coug- 
lan  V.  White,  66  N.  C.  102);  but  is  now  superseded  by  the  code 
<Perry  v.  Morris,  6t5  N.  C.  221;  Woodley  v.  Gilliam,  67  N.  C.  237). 
In  Georgia,  a  sale  under  execution  transfers  title  free  from  the 
lien  of  prior  judgments  (Harrison  v.  McHenry,  9  Ga.  164.  52  Am. 
Dee.  435;  Dowdell  v.  Neal.  10  Ga.  148),  but  subject  to  prior  mort- 
gages CHar.w.eU  y.  Pitta,  20  Ga.  723). 
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ceeds  are  comsumed  by  paramount  claims,  then  the  lien- 
holder  must  suffer  the  loss  of  his  lien. 

The  distinction  between  liens  and  interests'  must  be 
kept  in  view.  Superior  liens  may,  be  discharged  by  a 
sale;  but  superior  interests  cannot  be  thus  removed. 
The  purchaser  may  succeed  to  the  defendant's  title 
freed  from  the  liens  to  which  it  was  subject  in  the  de- 
fendant's hands.  He  cannot,  however,  succeed  to  a 
title  or  interest  not  held  by  the  defendant.  A  widow's 
right  to  dower  is  not  a  lien  upon,  but  an  interest  in,, 
lands.  It  is,  therefore,'  not  divested  by  an  execution 
sale,  even  in  those  states  where  such  sales,  as  a  general 
rule,  release  all  liens. '^^  In  Pennsylvania,  however,  the 
more  recent  decisions  indicate  that  an  execution  sale 
under  a  valid  judgment  against  a  husband  or  wife,  un- 
less it  is  part  of  a  fraudulent  scheme  to  deprive  him 
or  her  of  marital  rights,  "carries  the  title  of  the  de- 
fendant to  the  purchaser,  and  extinguishes  the  interest^ 
present  or  prospective,  of  the  wife  or  husband  of  the 
defendant."  ^^ 

Even  in  those  states  where  the  general  policy  of  the 
law  is  to  sell  property  under  execution,  freed  from  all 
liens,  many  exceptions  disturb  the  harmonious  appli- 
cation of  the  general  rule.  Thus,  in  Pennsylvania,  all 
paramount  liens  of  an  indefinite,  indeterminate  value 
remain  a  charge  on  the  property,  because  it  is  impos- 
sible to  calculate  the  amount  of  their  value  for.  the 
purpose  of  deducting  it  from  the  proceeds  of  the  sale.''^'^ 

TB  Schall's  Appeal,  40  Pa.  St.  170;  Fisher  v.  Kean,  1  Watts,  259'r 
Lynde  v.  Wakefield,  19  Mont.  23.  But  a  legacy  made  a  charge  on 
lands  Is  a  lien,  and  will  be  released  as  such.  Lobach's  Case,  (f 
Watts,  167;  McLanahan  v.  Wyant,  1  Penr.  &  W.  112,  21  Am.  DeCr 
3G3., 

'6  Wells  V.  Bunnell,  160  Pa.  St.  460. 

"  Heist  V.  Baker,  49  Pa.  St.  9;  McKenzey's  Appropriation,  3  Par 
St.  laO;  Lauman's  Appeal,  8  Pa.  St.  473. 
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"In  this  state  all  judicial  sales  pass  property  clear  of 
all  liens,  with  three  exceptions,  viz.,  first,  those  created 
by  last  wills,  etc.,  as  provisions  for  wives  or  children; 
siecond,  when  an  encumbrance  will  not  admit  of  valua- 
tion ;  third,  where  it  is  plain  from  the  agreement  of  the 
parties  that  it  was  intended  to  run  with  the  land."  ''*' 
If  a  lien  is  for  a  definite  amount,  due  at  an  ascertained 
time,  its  release  is  not  avoided  by  the  fact  that  the 
time  for  payment  has  not  yet  arrived.'''*  A  mortgage 
to  the  state  is  not  released  by  an  execution  sale.^"  By 
the  present  statutes  of  Pennsylvania,  when  a  mort- 
gage is  prior  to  all  other  liens  except  those  of  other 
mortgages,  and  for  ground-rents,  it  continues  to  be  a 
charge  on  the  lands  after  an  execution  sale.^-*-  If,,  how- 
ever, judgment  be  recovered  for  the  principal  or  in- 
terest on  a  note  or  bond  secured  by  mortgage,  a  sale 
thereunder  •  releases  the  property  from  the  mortgage 
lien.*^ 

As  a  general  rule  no  officer  has  the  power  to  pre- 
scribe terms  or  conditions  of  sale  in  addition  to  or  dif- 
ferent from  those  prescribed  by  law.  Hence,  his  sales 
must,  with  reference  to  prior  liens,  be  governed  by 
law,  rajther  than  by  terms  which  he  assumes  the  power 
to  impose.^*  But  if  it  is  understood  and  agreed  be- 
tween the  parties  in  interest  and  the  purchaser,  that 

78  Re  Fairhope  B.  Co.'s  Estate.  183  Pa.  St.  96. 

79  Hellman  v.  Hellman,  4  Rawle,  440:  Lobach's  Case,  6  Watts,  167. 

80  Duncan  v.  Reiff,  3  Penr.  &  W.  368. 

81  Kuhn's  Appeal,  2  Pa.  St.  264:  Bi-atton's  Appeal,  8  Pa.  St.  164; 
Mehaffiy  v.  Share,  2  Penr.  &  W.  361;  Whitehead  v.  Purnell.  2  Miles, 
434.  The  rule  was  otherwise  prior  to  1830.  Willard  v.  Norris,  2 
Rawle,  56:  Corporation  v.  Wallace,  3  Rawle.  109. 

s2  Hartz  V.  Woods,  8  Pa.  St.  471;  Pierce  v.  Potter,  7  Watts,  475. 

S3  Randolph's  Case,  5  Pa.  St.  242;  Hellman  v.  Hellman,  4  Rawle,  , 
440;  Eshelman  v.  Witmer,  2  Watts,  263;  Aulenbaugh  v.  Umbehauer, 
8  Watts,  48;  3  Watts  &  S.  259;  Mode's  Appeal,  6  Watts  &  S.  280. 
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he  will  take  tbe  property  subject  to  prior  encumbran- 
ces, this  agreement  will  be  enforced;  the  judgment 
creditor  making  the  sale  will  be  entitled  to  the  pro- 
ceeds, and  the  prior  lienholders  will  retain  their  liens 
against  the  property.*** 

1;  §  339.  General  Effect  of  Irregularities.— We  have  nec- 
essarily, in  treating  of  the  issue  and  form  of  execu- 
tions, and  the  various  steps  taken  by  authority  thereof, 
considered  the  effect  of  various  irregularities  upon  the 
rights  of  persons  deraigning  title  through  execution 
sales.  The  general  principle  to  be  deduced  from  all 
the  authorities  is,  that  the  title  of  a  purchaser,  not  him- 
self in  fault,  cannot  be  impaired  at  law  nor  in  equity 
by  showing  any  mere  error  or  irregularity  in  the  pro- 
ceedings.*^ Errors  and  irregularities  must  be  cor- 
rected by  a  direct  proceeding.  If  not  so  corrected,  they 
cannot  be  made  available  by  way  of  a  collateral  attack 
on  the  purchaser's  title.***     Hence,  an  execution  sale 

84  Stackpole  v.  Glassford,  16  Serg.  &  R.  163;  Tower's  Appropria- 
tion, 9  Watts  &  S.  103,  42  Am.  Dec.  319;  McMurray  v.  Hopper,  43 
Pa.  St.  468;  Zeigler's  Appeal,  35  Pa.  St.  173. 

85  Park  V.  Darling,  4  Ciish.  197;  Warren  v.  Twilley,  10  Md.  30; 
Armstrong  v.  Jackson,  1  Blackf.  210;  12  Am.  Dec.  225;  Sullivan  v. 
Hearnden,  11  Ga.  294;  Seelye  v.  Smith,  85  Ala.  25;  Ribelin  v.  Peugli, 
126  Ind.  216;  Moekel  v.  Borders,  129  Ind.  529;  Brown  v.  Bose,  55 
Neb.  200;  McGlawhorn  v.  Worthington,  98  N.  C.  199;  Huckins  v. 
Kapf  (Tex.  App.),  14  S.  W.  1016;  Elliott  v.  Knott,  14  Md.  121;  Bol- 
giano  V.  Cook,  19  Md.  375;  Frakes  v.  Brown,  2  Blackf.  295;  Mana- 
han  V.  Sammon,  3  Md.  463;  JIarsliall  v.  Greenfield,  8  Gill  ft  J.  349. 
29  Am.  Dec.  559;  Moore  v.  Neil,  39  lU.  256,  89  Am.  Dec.  303;  Dingle- 
dine  V.  Hershman,  53  111.  280;  Boles  v.  Johnston,  23  Cal.  226,  8a 
Am.  Dec.  Ill;  Avery  v.  Eose,  4  Dev.  553;  Jackson  v.  Eosevelt,  13 
Johns.  97;  Oxley  v.  Mizle,  3  Murph.  250;  Hewitt  v.  Weatherby,  57 
Mo.  276. 

86  Cabell  V.  Grubbs.  48  Mo.  353;  Norton  v.  Quimby,  45  Mo.  388; 
Bigg  V.  Cook,  4  Gilm.  336;  Durham  v.  Heatou,  28  111.  264,  81  Am. 
Dec.  275;  Jackson  v.  Spink,  4  Chic.  L.  N.  300;  Kolsey  v.  Duulap, 
7  Cal.  160;  Stetson  v.  Freeman,  35  Kan.  523;  Oram  v.  Rothermel, 
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cannot  be  collaterally  avoided  because  real  estate  was 
sold  without  first  levying  upon  personalty,^''  nor  be- 
-cause  of  irregularities  or  deficiencies  in  the  advertise- 
iuent,^®  nor  of  defects  in  the  affidavit  for  the  attach- 
ment under  which  the  sale  was  made,**  nor  for  incor- 
rect taxation  of  costs,****  nor  for  defects  in  the  levy,"^ 
nor  because  execution  was  issued  against  one  only  of 
several  judgment  debtors,*^  or  real  property  was  sold 
en  masse  when  It  consisted  of  separate  parcels,****  nor 
for  irregularities  in  adjourning  the  sale,®*  nor  because 

08  Pa.  St.  300;  Hering  v.  Chambers,  103  Pa.  St.  172;  Nagle  v.  Alacy, 
fl  Cal.  426;  Winchester  v.  Winchester,  1  Head,  460;  Smith  v.  Per- 
kins, 81  Tex.  152,  26  Am.  St.  Rep.  794. 

S7  Doe  V.  Meyers,  9  U.  C.  Q.  B.  465;  Farls  v.  Banton,  C  J.  J. 
Marsh.  237;  Frakes  v.  Brown,  2  Blaclif.  295;  Denham  v.  Holeman, 
26  Ga.  182,  71  Am.  Dec.  198;  Hayden  v.  Dunlap,  3  Bibb.  216;  Dice 
V.  Penn,  2  Swan,  501;  Dowdell  v.  Neal,  10  Ga.  148;  Wilbanks  v. 
Unti-iner,  98  Ga.  801;  "Wheeling  etc.  Co.  v.  First  N.  B.,  53  Oh.  St. 
£33. 

88  .Tones  v.  Fulgham,  2  Murph.  364;  Kilby  v.  Haggin,  3  J.  J.  Marsh. 
:213;  Solomon  v.  Peters,  37  Ga.  251,  92  Am.  Dec.  69;  Cooley  v.  Wil- 
son, 10  West.  Jur.  283;  Johnson  v.  Reese,  28  Ga.  353,  73  Am.  Dec. 
757;  Hendrick  v.  Davis,  27  Ga.  167,  73  Am.  Dec.  726;  Ogden  v.  Wal- 
ters, 12  Kan.  282;  ante,  §  286. 

S9  Graff  V.  Louis,  71  Fed.  Rep.  591. 

80  Wilkins  v.  Huse,  9  Ohio,  154;  Herring  v.  Chambers,  103  Pa.  St. 
1T2. 

91  Cooper  V.  Eorrall,  10  Pa.  St.  491;  Swiggett  v.  IvoUock,  3  Houst. 
S26,-  White  v.  Farley,  81  Ala.  563;  Owen  v.  Baker,  101  Mo.  407,  20 
Am.  St.  Rep.  618;  Hyde  v.  Barney,  17  Vt.  280,  44  Am.  Dec.  335. 
A  levy  may,  however,  be  jurisdictioual,  as  where  defendant  is  out 
of  the  state,  and  the  service  of  process  on  him  is  not  made  therein. 
In  such  cases,  the  Judgment  of  the  court  cannot  operate  except  upon 
property  which  has  been  levied  upon  under  attachment,  and  the  ab- 
sence of,  or  a  substantial  defect  in,  such  levy  may  be  shown  for  the 
purpose  of  avoiding  the  judgment  and  sale.  New  England  M.  Co.  v. 
AVatson,  99  Ga.  733. 

92  Flanders  v.  Batten,  50  Hun,  542. 

93  Gregory  v.  Bovier,  77  Cal.  121;  Grain  v.  Hogan  (Tex.),  16  S.  W- 
1019. 

04  Raid  V.  Largent,  4  Jones,  454;  Pope  v.  Bradley,  3  Hawks,  16; 
Mordecal  v.  Speight.  3  Dev.  428,  24  Am.  Dec.  266. 
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the  interest  levied  upon  and  sold  is  less  than  that  held 
by  the  defendant,**^  nor  because  the  property  of  a  surety 
was  seized  when  the  duty  of  the  officer  was  to  first  levy 
upon  the  property  of  the  principal,*®  nor  because  the 
sale  was  made  in  disregard  of  an  order  staying  all  pro- 
ceedings,*'^ or  upon  an  execution  or  order  of  sale  issued 
without  the  plaintiff's  direction,**  nor  for  the  failure  of 
the  officer  making  the  sale  to  properly  apply  its  pro- 
ceeds.** 

Where  there  is  any  defect  in  stating  the  facts  neces- 
sary to  support  a  sale,  the  existence  of  such  facts  will 
generally  be  presumed/*"*  "A  bona  fide  purchaser  at  a 
sheriff's  sale  is  protected  by  the  presumption  that  the 
judgment  of  a  competent  court  of  record  has  been  cor- 
rectly rendered,  and  that  the  execution  in  the  hands 
of  the  officer  has  been  regularly  issued.  He  may  fairly 
presume  that  the  sheriff,  in  the  discharge  of  his  duties, 
has  acted  according  to  law."  ^"^  If  the  sheriff's  return 
fails  to  state  whether  or  not  the  land  was .  appraised 
before  it  was  sold,  the  presumption,  in  the  absence  of 
any  other  evidence  on  the  subject,  must  be  indulged 
that  the  sheriff  did  his  duty  in  regard  to  such  appraise- 
ment.'"^ "It  has  been  repeatedly  held  by  this  court 
that  where  the  return  of  a  sheriff  is  silent  as  to  some 
matter  imposed  upon  him  in  connection  with  the  sale 
to  which  the  return  relates,  it  will  be  presumed  that 

05  Knight  V.  Leak,  2  Dev.  &  B.  133;  O' Conner  v.  'Xoungblood,  16 
Ala.  718;  Ril)elin  v.  Peugh,  126  Ind.  216;  contra,  McLaughlin  V. 
Shields,  12  Pa.  St.  283. 

06  Sellars  v.  Fite,  3  Baxt.  131;  Brackenbridge  v.  Oobb,  85  Tex.  448. 

07  Monell  v.  Lawrence.  12  .Johns.  521. 
09  Sowles  V.  Harvey,  20  Ind.  217. 

00  Farrington  v.  Duval.  32  S.  0.  590. 

100  Hollingsworth  v.  Dickey,  24  Ga.  434. 

101  Coker  v.  Dawkins,  20  Fla.  141;  Quarles  v.  Hlern,  70  Miss.  801. 

102  Talbott  V.  Hale,  72  Ind.  1. 
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the  sheriff  did  Ms  duty,  until  it  is  otherwise  shown  by 
some  appropriate  proceeding."  ^*** 

A  purchaser's  title  may  generally  be  defeated  by 
showing  that  the  judgment  was  satisfied  by  pay- 
ment, ^**'*  or  by  the  imprisonment  of  the  defendant  un- 
der execution,  ^**"  or  by  proving  that  the  sale  was  made 
privately, ^^'^  or  that  the  purchase  was  made  for  the 
benefit  of  the  officer  who  conducted  the  sale,^"'^  or 
of  one  of  the  appraisers,  when  the  statute  forbids  his 
purchasing  at  the  sale,^°**  or  without  allowing  the  de- 
fendant the  benefit  of  appraisement  when  he  was  en- 
titled to  it.*"*  In  New  Jersey,  a  purchaser's  title  may, 
it  seems,  be  avoided  by  showing  that  the  officer  who 
<»xecuted  the  writ  was  guilty  of  a  departure  from  the 
forms  prescribed  by  law.*'-**  A  sale  is  also  void  when 
it  is  shown  by  the  record  to  have  been  made  in  a  man- 
ner different  from  that  prescribed  by  the  judgment 
under  which  it  was  authorized,  as  where  the  judgment 
or  the  law  required  the  property  to  be  sold  to  the  per- 
son who  would  take  the  least  portion  thereof,  and  pay 

103  Ferrier  v.  Deutchman,  81  Ind.  392;  Woolen  v.  Rockafeller,  81 
Ind.  208. 

104  .Jackson  v.  Morse,  18  Johns.  441,  9  Am.  Dec.  225;  Cameron  v. 
Ii'wln,  5  Hill.  272;  Den  v.  Roberts,  11  Ired.  424;  Hunter  v.  Steven- 
son, 1  Hill  tS.  C),  415;  Thrower  v.  Vaughan,  1  Rich.  18;  but  a  sat- 
isfaction which  will  render  invalid  an  execution  sale  must  be  com- 
plete, and  it  cannot  be  avoided  because  payments  were  made  which 
-^vere  not  credited  on  the  writ,  provided  some  part  of  the  judgment 
remained  unsatisfied  when  the  sale  took  place.  Milmine  v.  Bass, 
29  Fed.  Rep.  632. 

105  Kennedy  v.  Duncklee,  1  Gray.  65;  King  v.  Goodwin,  16  Mass. 
<j3;  Loomis  v.  Storrs,  4  Conn.  440. 

100  Hutchinson  v.  Oassidy,  46  Mo.  431. 

lOT  Carpenter  v.  Stilwell,  11  N.  Y.  61;  ante,  §  292. 

108  Reno  V.  Hale,  28  Neb.  646. 

109  Wolf  V.  Payne,  35  Pa.  St.  97;  St.  Bartholomew's  Church  v. 
Wood,  61  Pa.  St.  96;  ante,  §  284. 

HO  Todd  V.  Philhower,  4  Zab.  796. 
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the  judgment  and  all  costs,  r.nd  the  deed  states  that  the* 
sale  was  made  to  the  highest  and  best  bidder.^^^  A 
judgment  of  one  of  the  late  confederate  state  courts  is- 
not  absolutely  void.  If  the  defendant  takes  no  pro- 
ceeding to  vacate  it,  and  submits  to  the  issue  of  execu- 
tion and  sale  of  his- property,  the  sale  is  valid.*^^  In. 
Pennsylvania,  a  sale  made  under  process,  the  issuing, 
of  which,  at  the  time  it  issued,  was  forbidden  by  law, 
is  judged  to  be  void.*^*  In  Georgia,  a  sale  in  violation 
of  an  injunction  is  thought  to  be  irregular  merely.^** 

§  340.  Effect  of  Irregularities  where  Plaintiff  or  his 
Attorney  has  Purchased. — With  respect  to  infirmities  in 
the  proceedings,  the  plaintiff  and  his  attorney  are  les» 
favored  than  strangers  to  the  writ.  Strangers  are 
allowed  and  encouraged  to  rely  upon  the  facts  set  forth 
in  the  record,  and  upon  the  presumption  that  all  the 
officers  of  the  law  have  in  all  respects  performed  their 
duties.  But  if  notice  of  vices  or  infirmities  in  the  pro- 
ceedings is  brought  home  to  strangers  purchasing  at 
execution  sales,  then  such  vices  or  infirmities  may  im- 
pair the  title  in  the  hands  of  such  purchaser  with 
notice;  ^^^  but  it  is  incumbent  on  the  plaintiff  and  his 
attorney  to  keep  informed  of  all  the  proceedings  taken 
in  the  case  under  their  direction,  or  by  virtue  of  their 
authority.  The  law  will  not  permit  them  to  be  igno- 
rant of  such  proceedings.  Hence,  if  there  is  any  irre- 
gularity in  the  proceedings,  neither  the  plaintiff  nor 
his  attorney  can,  on  becoming  purchasier  under  the 

111  French  v.  IJdwards,  13  Wall.  50G. 

112  Bush  V.  Glover,  47  Ala.  167. 

113  Sheetz  v.  Wynkoop,  74  Pa.  St.  198;  Cadmus  v.  Jackson,  52 
Pa.  St.  295. 

114  Rikeman  v.  Kohn,  48  Ga.  183. 

116  Lang  Syne  G.  M.  Co.  v.  Boss,  20  Nev.  127,  19  Am.  St.  Rep.  33'. 
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execution,  protect  his  title  by  showing  that  he  was 
ignorant  of  the  irregularity.  Some  authorities  make 
the  general  assertion  that  neither  the  plaintiff  nor  his 
attorney  can  hold  property  purchased  under  a  voidable 
writ.^*^®  We  by  no  means  assent  to  this  conclusion. 
There  are  many  irregularities  of  sufficient  gravity  to 
warrant  the  vacating  of  a  writ  on  prompt  application, 
but  which  the  defendant  will  not  be  able  to  success- 
fully assert  after  he  has  been  guilty  of  tacitly  ratify- 
ing the  irregularity  by  his  unwarrantable  delay.  There 
are  also  many  cases  in  which  the  motion  to  vacate  a 
writ  for  errors  in  form  may  be  met  by  a  counter-motion 
to  correct  the  errors  and  permit  the  writ  to  stand. 
Wherever  the  irregularity  is  such  that  the  defendant 
can  be  deemed  to  have  waived  it  by  his  laches  in  not 
sooner  complaining,  or  where  it  is  of  such  a  character 
that  it  can  be  cured  by  amending  the  writ,  we  think 
it  cannot  render  the  sale  void,  although  the  plaintiff 
may  have  purchased.  But  it  is  certain  that  neither  the 
plaintiff  ^^''  nor  his  attorney  ^^"^  can  ever  be  treated  as 
purchasers  having  no  notice  of  vices  and  irregularities 
in  the  judgment  and  proceedings;  and  that  whatever 

116  Keeling  v.  Heard,  o  Head,  592;  Waite  v.  Dalby,  8  Humph.  40G. 

1"  Purser  v.  Cady,  120  Cal.  214;  King  v.  Cusbman.  41  111.  31,  SU 
Am.  Dec.  306;  Pettinglll  v.  Moss,  3  Minn.  223,  74  Am.  Dec.  747;  Eaub 
V.  Heath,  8  Blackf.  575;  Harrison  v.  Doe,  2  Blackf.  1;  Bybee  v. 
Asbby,  2  Gilm.  151,  43  Am.  Dec.  47;  Steinback  v.  Leese,  27  Cal.  295; 
AVinston  v.  Otley,  25  Miss.  451;  Stephens  v.  Dennison,  1  Or.  19; 
Christian  v.  Newberry,  01  Mo.  44G;  Bole  v.  Newberger,  81  Ind.  274; 
Boyd  V.  Ellis,  11  Iowa,  97;  Sargent  v.  Sturm,  23  Cal.  359,  83  Am. 
Dec.  118.  Where  plaintiff  purchases  in  the  name  of  another,  but 
for  his  own  benefit,  the  rule  is  the  same  as  if  he  had  purchased  iu 
his  own  name.     Barber  v.  Reynolds,  44  Cal.  520. 

118  Moody  V.  Harper,  38  Miss.  599;  Stewart  v.  Croes',  5  Gilm.  442; 
Simonds  v.  Catlin,  2  Caines,  01;  Cole.  &  C.  Cas.  346;  Huffman  v. 
Gaines,  47  Ark.  220;  O'Brien  v.  Harrison,  59  Iowa,  086;  Hays  v. 
Cassell,  70  111.  669;  McLean  Co.  Bank  v.  Flagg.  31  111.  290,  83  Am. 
Dec.  224. 
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rights  and  equities  the  defendant  in  execution  may  as- 
sert against  a  purcliaser  with  notice,  he  may  also  as- 
sert against  the  plaintiff  or  his  attorney,  whether  either 
had  any  actual  notice  or  not. 

What  are  the  rights  of  an  innocent  purchaser  from 
the  plaintiff  when  such  irregularities  exist  that  the  sale 
to  the  latter  under  his  writ  may  be  treated  as  void,  so 
far  as  his  interests  are  involved,  or  vacated  by  some 
appropriate  motion  or  suit?  If  the  time  for  redemption 
has  expired,  and  a  conveyance  has  been  executed  to  the 
plaintiff  and  apparently  invests  the  grantee  with  the 
legal  title,  pro'bably  the  latter  will,  in  all  subsequent 
proceedings,  be  conceded  the  same  rights  as  if  he  had 
himself  made  the  purchase  at  the  execution  sale.  If, 
before  he  is  entitled  to  the  conveyance,  the  plaintiff 
transfers  his  certificate  of  purchase,  his  assignee  ac- 
quires a  mere  equity,  and  may,  it  has  been  held,  be  af- 
fected with  notice  of  any  vice  or  irregularity  given  to 
him  before  he  acquires  the  legal  title  by  receiving  a 
conveyance  pursuant  to  the  sale.^^^ 

§  341.  Purchaser  not  Bound  to  Show  the  Officer's  Re- 
turn.— Where  the  title  of  the  defendant  is  sought  to 
be  divested  by  extending  real  estate  under  execution 
in  the  methods  pursued  in  the  New  England  states,  the 
officer's  return  upon  the  writ  is  an  indispensable  muni- 
ment of  the  plaintiff's  title.  Not  only  is  the  muniment 
indispensable,  but  it  requires  to  be  drawn  with  fullnes,^ 
and  exactness.  It  must  show  full  compliance  with  all 
the  provisions  of  the  statute.  If  it  fails  in  this,  the 
plaintiff's  title  under  the  extent  is  without  validity.^^" 
Where    property  is  sold  under  execution,  the  rule  is 

119  Smith  V.  Huntoon,  134  111.  24.  23  Am.  St.  Rep.  (U(5. 

120  Vi^ilcox  V.  Emerson,  10  R.  I.  270,  14  Am.  Rep.  US3. 
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altogether  different.  No  doubt  the  officer  ought,  in 
all  cases,  to  make  a  full  and  correct  return.  But  the 
purchaser's  title  is  not  dependent  on  the  performance 
of  this  duty  by  the  officer.  The  purchaser  has  no  con- 
trol over  the  officer,  and  therefore  is  not  prejudiced  by 
&  deficient  or  incorrect  return,  nor  by  the  entire  absence 
of  any  return  whatever. ^^^ 

§  342.    Effect  of  Fraudulent  Practices  in  Wliich  the 
Purchaser   Participated,  or  of  Which  he  had   Notice.— 

The  protection  which  the  law  extends  to  purchasers  at 
■execution  and  judicial  sales,  whereby  they  are  shielded 
from  secret  frauds  and  irregularities,  rests  upon  public 
policy.  This  public  policy  demands  that  there  should 
Ije  such  confidence  in  the  proceedings  of  the  courts  and 
of  their  officers,  that  persons  acting  in  good  faith  shall 
not  be  afraid  to  invest  their  capital  in  the  purchase  of 
property  exposed  to  the  hazard  of  sacrifice  at  compul- 
sory sales,  when  the  proceedings  have  the  appearance 

121  Forrest  v.  Camp,  IG  Ala.  642;  Brooks  v.  Rooney.  H  Ga.  423, 
SG  Am.  Dec.  430;  Stewart  v.  Houston,  25  Ark.  311;  Phillips  v.  Cof- 
fee, 17  111.  156,  63  Am.  Dec.  35T;  Hopping  v.  Burnam,  2  G.  Greene, 
£9;  Hunt  v.  Loucks,  38  Cal.  372,  99  Am.  Dec.  404;  Humplirey  v. 
Ceesom.'l  G.  Greene,  199.  48  Am.  Dec  370;  Doe  v.  Heath,  7  Blackf. 
154;  Low  V.  Adams,  6  Cal.  277;  Thurston  v.  Barnes,  10  Ind.  289; 
ISanks  V.  Evans,  10  Smedes  &  M.  85,  48  Am.  Dec.  734;  Kinney  v. 
Knoebel,  47  111.  417;  Buchanan  v.  Tracy,  45  Mo.  437;  Wheaton  v. 
Sexton,  4  "V^'heat.  503;  Jackson  v.  Spink,  59  111.  404;  Jackson  v.  Stern- 
liergh,  1  Johns.  Cas.  153;  SmuU  v.  Mickley,  1  Rawle,  95;  State  v. 
Salyers.  19  Ind.  432;  Mitchell  v.  Lipe,  8  Terg.  179,  29  Am.  Dec.  116; 
plood  Vi  Light,  38  Cal.  649,  99  Am.  Dec.  441;  Shaffer  v.  Bolander, 
4  G.  Greene,  ^01;  Cloud  v.  El  Dorado,  12  Cal.  133,  73  Am.  Dec.  526; 
Clark  V.  Lockwood,  21  Cal.  224;  Barney  v.  Patterson,  6  Har.  &  J. 
182;  Hinds  v.  Scott.  11  Pa.  St.  19,  51  Am.  Dec.  506;  Gibson  v. 
Winslow,  38  Pa.  St.  49;  Den  v.  Hamilton,  1  Tayl.  10;  Hutchins  v. 
Carver  Co.,  16  Minn.  13;  Ingram  v.  Belk,  2  Strob.  207;  Ritter  v. 
Scannell,  11  Cal.  238,  70  Am.  Dec.  775;  Byer  v.  Etnyre,  2  Gill,  150, 
41  Am.  Dec.  410;  'W^inslow  v.  Madison.  55  Cal.  8;  Willamette  R.  B. 
Co.  V.  Heudrlx,  28  Or.  485,  52  Am.  St.  Rep.  800. 
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of  regularity.  But  public  policy  never  requires  that 
any  man  shall  be  secured  the  fruits  of  his  own  fraud, 
nor  even  the  fruits  of  a  fraud  perpetrated  by  others, 
and  brought  v^^ithin  his  knowledge  at  the  time  he  made 
his  investment.  On  the  contrary,  a  sound  public  policy 
require^  that  every  species  of  fraud  shall  be  discour' 
aged  and  punished.  When,  by  any  fraudulent  con- 
trivance, the  purchaser  at  an  execution  sale  has  ob- 
tained an  unconscionable  advantage,  equity  will,  be- 
yond question,  compel  him  to  relinquish  it.  And  per- 
haps the  aid  of  equity  need  not  be  invoked.  For  the  re- 
ported cases  generally  agree  in  affirming  that  a  title 
acquired  by  execution  sale,  through  the  aid  of  false 
representations,  or  of  any  trick,  device,  imposture,  or 
other  fraud  on  the  defendant  in  execution,  is,  while 
held  by  the  guilty  purchaser,  utterly  worthless  and 
void.'^^  And  in  order  to  be  purged  of  the  vices  by 
which  it  was  infected  by  the  misconduct  of  the  original 

122  Gilbert  v.  Hoffman,  2  "Watts.  66,  26  Am.  Dec.  103;  McKennais 
V.  Pry,  6  Watts,  i37;  Bunts  v.  Cole,  7  Blackf.  265,  .41  Am.  Dec.  220f 
Bethel  v.  Sharp.  25  111.  173,  76  Am.  Dec.  790;  Gilbert  v.  Carter,  10 
Ind.  16.  68  Am.  Dec.  655;  Turner  v.  Adams,  46  Mo.-  95;  Griffith  v. 
Judge,  49  Mo.  536;  Faust  v.  Haas,  73  Pa.  St.  295;  5  Leg.  Gaz.  92  f. 
Jones  V.  Fulgham,  2  Murph.  364.  If  the  fraud  is  in  the  judgment, 
equity  will  grant  relief.  See  Freeman  on  Judgments,  §§  489-405; 
also,  Ingle  v.  McCurry.  1  Heisk.  20;  Stubbs  v.  Leavitt,  30  Ala.  352^ 
Tyler  v.  Tyler,  1  Heisk.  734;  Newcomb  v.  Dewey,  27  Iowa,  381; 
Bridgeport  S.  B.  v.  Eldredge,  28  Conn.  556,  73  Am.  Dec.  688;  Ken' 
on  Fraud  and  Mistake,  44;  Munn  v.  ^Vorrall.  16  Barb.  221:  Burch  v, 
Scott,  1  Bland,  112;  Johnston  v.  Loop,  2  Tex.  331;  wyson  v.  Mont- 
gomery, 14  Sniedes  &  M.  205;  Moore  v.  Gamble,  1  Stockt.  Ch.  246; 
Johnson  v.  Coleman.  23  Wis.  452,  99  Am.  Dec.  193;  Barnesly  v, 
Powel.  1  Vcs.  Sr.  119,  286;  Colclough  v.  Bolger,  4  Dow,  54;  McMil- 
lan V.  Ileynolds,  31  Gal.  372;  Galatian  v.  Erwin,  Hopk.  Ch.  48;  Hay- 
den  y.  Haydon,  46  Cal.  332;  Martin  v.  Parsons,  49  Cal.  94;  Brown  v, 
Thornton,  47  Ga.  474;  Ogden  v.  Larabee,  57  111.  389;  Greene  V, 
Haskell.  5  R.  1.  447;  Kent  v.  Ricards,  3  Md.  Ch.  392;  Hahn  v.  Hart, 
]2  B.  Mon.  426;  \^'iu■ner  v.  Bla,keman,  4  Keyes,  507;  Barton  v.  Hun- 
ter, 101  Pa.  St.  406. 
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purchaser,  it  is  essential  tliat  the  title  should  be  trans- 
ferred  in  good  faith,  and  upon  a  valuable  consideration, 
to  some  person  who  is  both  guiltless  and  ignoranit  of 
those  vices;  for  a  purchaser  with  notice  has  no  highei*" 
equity,  and  will  receive  no  further  protection,  than  a 
participant  in  the  fraud.^^^  If,  on  the  other  hand, 
there  were  fraudulent  devices  or  tricks  resorted  to  of 
which  the  purchaser  had  no  notice,  they  cannot  operate 
to  impair  his  title.  Having  a  perfect  title,  he  may 
trahsfer  a  like  title  to  any  one  else.  Hence,  it  can- 
not  be  destroyed  in  the  hands  of  his  vendee  by  show 
ing  that  the  latter  had  notice  of  or  even  concurred  in 
such  tricks  or  devices. ^^* 

§  343.  The  Purchaser's  Title  cannot  be  Imperiled  hf 
Secret  Vices. — ^Purchasers  in  good  faith  need  not  look 
behind  the  judgment  or  decree  under  which  a  sale  is- 
to  be  made.^^^  Attempts  may  be  made  to  resist  or 
annul  the  purchaser's  title  on  the  ground,  1.  That  the 
judgment  was  erroneous,  fraudulent,  or  void;'  2.  That 
the  issuing  of  the  writ  was  unauthorized  or  irregular  f 
or  3.  That  some  vice  attached  to  the  proceedings  taken 
for  the  purpose  of  satisfying  such  writ.  In  either 
event,  the  purchaser  and  his  successors  in  interest  are 
chargeable  with  knowledge  of  the  facts  disclosed  by 
the  record  amd  the  other  papers  upon  which  it  is  neces- 
sary for  them  to  rely  for  the  purpose  of  establishing 
their  title,  but  they  need  not  inquire  respecting  ex- 
trinsic  facts,  and  their  title  is  not  subject  to  impeach- 
ment  at  law  nor  to  annulment  in  equity  because  of  such 

123  Adams  v.  Secor,  6  Kan.  542;  Kilgore  v.  Beck,  40  Ga.  293} 
Blivins  v.  Johnson,  40  Ga.  297;  McMillan  v.  Reynolds,  11  Cal.  372  f 
Snow  V.  Hawpe,  22  Tex.  168. 

124  Stuart  V.   Keed,  91  Pa.   St.  ^87. 

125  Buckmaster  V.  Carlin,  3  Scam.  104. 
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facts  of  which  they  were  ignorant  at  the  time  of  their 
purchase  and  payment.  Relief  against  the  judgment 
itself  may  be  sought  either  by  a  motion  to  vacate  it  or 
by  a  suit  to  set  it  aside  or  otherwise  deprive  the  pur- 
chaser of  his  right  to  rely  upon  it  as  a  muniment  of 
title.  If  he  is  an  innocent  purchaser,  he  may  success- 
fully resist  either  proceeding,  though  it  is  claimed  that 
the  court  was  without  jurisdiction  to  enter  the  judg- 
ment, ^^®  or  that  the  defendant  ■  was  a  married  woman 
Against  whom  the  court  had  no  authority  to  enter  judg- 
ment, ^^''  or  was  an  insane  person,  and  the  judgment 
was  by  confession,'-"*  or  that  the  judgment  was  for 
^ome  reason  erroneous,  and  the  facts  existing  at 
its  rendition  did  not  warrant  the  relief  granted.^^" 
Though  facts  are  disclosed  requiring  the  vacation  of 
the  judgment  and  it  is  accordingly  vacated,  the  title 
of  an  innocent  purchaser  will  not  be  thereby  de- 
stroyed.*^® 

The  same  rule  applies  to  the  execution  and  the  other 
proceedings  subsequent  to  the  judgment.  Purchasers 
fire  not  prejudiced  by  any  secret  vices,  frauds,  or  de- 
fects therein.*^*     The  title  derived  under  an  execution 

126  Linman  v.  Riggins,  40  La.  Ann.  761,  8  Am.  St.  Rep.  549; 
Schmidt  V.  Neimeyer,  100  Mo.  207;  Grimes  v.  Taft,  98  N.  0.  193; 
Williams  v.  Johnson,  12  N.  C.  424,  34  Am.  St.  Rep.  513;  Wallcer  v. 
Cronkite,  40  Fed.  Rep.  133;  GrafC  v.  Louis,  71  Fed.  Rep.  591. 

127  Shy  rock  v.  Buckman,  121  Pa.  St.  248;  Focke  v.  Sterling,  18 
Tex.  Civ.  App.  8. 

128  Crawford  v.  Thompson,  161  111.  161. 

120  Wash  V.  First  N.  B.,  99  Ga.  592;  Wright  v.  Bruscoe.  62  111. 
APP-  358;  Massie  v.  Brady,  41  La.  An.  553;  Marrow  v.  Brinkley,  85 
Va.  55. 

130  Schmidt  v.  Neimeyer,  100  Mo.  207;  Keene  v.  Sallenbach,  15 
fJeh.  200;  Scudder  v.  Sargent,  15  Neb.  102. 

181  Winston  v.  Otley,  25  Miss.  451;  Natchez  v.  Minor,  10  Smedes 
it  M.  240;  Butterfleld  v.  M'alsh,  36  Iowa.  534;  JIansfleld  v.  Hoag- 
land,  46  111.  o."j9;  Reeve  v.  Kennedy,  43  Oal.  64.3;  Hamlin  v.  Mc- 
£!ahlU,    Clarke    Ch.    249;     Freeman    on    Judgments,    §§    509.    510; 
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sale  cannot  be  defeated  at  law,  nor  vacated,  restrained, 
nor  otherwise  impaired  in  equity,  for  frand,^^^  nor  be' 
cause  the  writ  issued  without  the  plaintiff's  author- 
ity,*^^  nor  because  the  sale  was  conducted  in  violation 
of  an  agreement  to  adjourn  it  to  another  day,^**  unless 
the  person  by  whom  such  title  is  held  can  be  shown  to 
have  been  cognizant  of  the  fraud  or  irregularity  fox* 
which  it  is  sought  to  make  him  responsible.  Neither 
failure  of  the  sheriff  to  levy  on  personalty  before  selling 
real  estate,  nor  defects  in  the  notice  of  sale,  will  preju' 
dicially  affect  the  purchaser's  title. ^^  Where  the  laW 
forbids  a  sale  of  land  under  a  fieri  facias  without  in-- 
quisition  or  waiver  thereof,  it  appears  that  a  purchaser, 
in  the  absence  of  such  inquisition,  assumes  the  risk  of 
a  valid  waiver  not  having  been  made,  and  that  his  title 
may  be  defeated  by  proving  that  a  waiver  indorsed  on 
the  writ  was  a  f  orgery.^^^ 

A®  against  an  innocent  purchaser  for  value  at  an  exe- 
cutiou  sale,  it  cannot  be  shown  that  the  defendant  in 
execution  held  the  property  upon  certain  trusts  for  the 
benefit  of  strangers  to  the  action.^'"'  Where,  by  virtue 
of  an  execution  sale,  the  legal  title  has  become  vested 
in  the  purchaser  or  his  grantee,  and  an  attempt  is 
made  in  equity  to  restrain  or  control  such  title,  the  at- 
tempt must  fail,  unless  the  equity  of  the  complainant 

stokes  V.  Geddes,  5  Pac.  L.  Eep.  133;  46  Cal.  17;  Thorpe  v.  Beavans, 
73  N.  C.  241;  Garden  v.  Lane,  48  Ark.  216;  Gunn  v.  Slaughter,  S3 
Ga.  124;  Neigs  v.  Bunting,  141  Pa.  St.  233,  23  Am.   St.  Rep.  2Ta. 

132  Fetterman  v.  Murphy,  4  Watts,  424,  28  Am.  Dec.  729;  Drexel 
V.  Man,  6  Watts  &  S.  386,  40  Am.  'Dee.  573;  Beeson  v.  Beeson,  'J 
Pa.  St.  289;  BuU  v.  Sheredine,  1  Har.  &  J.  410. 

133  Sowles  V.  Harvey,  20  Ind.  217,  83  Am.  Dec.  315. 

134  Williams  v.  Doran,  23  N.  .T.  Eq.  385. 

135  Lawrence  v.  Grambling,  13  S.  C.  120. 

136  Zuver  V.  Clark,  104  Pa.  St.  222. 

137  Spinks  V.  Glenn,  67  Ga.  744. 
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is  superior  to  that  of  the  holder  of  the  title.  If  a  pur- 
chaser delays  payment  until  the  time  for  redemption 
has  expired,  and  then  makes  payment,  and  at  once  pro- 
cures a  conveyance,  the  owner  of  the  property  is,  in 
equity,  entitled  to  have  the  time  for  redemption  com- 
puted from  the  day  of  the  payment.  But  if  the  pur- 
chaser succeeds  in  selling  his  title  to  a  third  person, 
who  buys  in  good  faith,  and  without  notice  of  any  ir- 
regularity in  the  payment,  and  there  is  nothing  in  the 
records  connected  with  the  execution  and  sale  calcu- 
lated to  give  such  notice,  then  the  equity  of  such  third 
persion  is  at  least  as  strong  as  that  of  the  defendant  in 
•execution,  and  equity  will  not  interpose  to  prevent  the 
former  from  asserting  his  title  against  the  latter.^^^ 
The  sheriff  is  not  the  agent  of  the  purchaser.  The  lat- 
ter's  rights  cannot  be  prejudiced  by  proving  a  notice 
given  to  the  former.^^** 

§  344.  Who  is  a  Bona  Fide  Purchaser.— To  entitle 
one  to  protection  as  a  bona  fide  purchaser,  three  things 
are  essential,  to  wit:  1.  The  purchase  must  be  of  the 
legal  title;  2.  It  must  be  upon  a  sufficient  considera- 
tion; and  S.  It  must  be  without  notice,  actual  or  con- 
structive, of  the  title  or  equity  against  which  it  is 
sought  to  be  enforced.  Where  the  equities  are  equal, 
tlie  first  in  order  of  time  prevails.**"  Therefore,  when 
the  legal  title  is  outstanding,  the  purchase  of  an  equity 
is  always  limited  to  the  title  which  the  grantor  in  fact 
held.     The  purchaser  of  such  a  title  is,  in  legal  effect, 

138  Maina  v.  Elliott,  51  Cal.  8;  Greenville  v.  Cockerel,  9  Chic.  L. 
N.  292. 

139  StaWe  V.  Spohn,  8  Serg.  &  E.  317. 

140  Phillips  V.  Phillips,  4  De  Gex,  V.  &  J.  208;  Cave  v.  Cave,  U 
U.  15  Oh.  Div.  639;  Wailes  v.  Cooper,  24  Miss.  208;  Boone  v.  Cliiles, 
-10  Pet.  177;  Hallett  v.  Collins,  10  How.  174. 


1967         PUECHASEK'S  TITLE,  EIGHTS,  AND  EEMEDIES.  §  344 

r.  purchaser  with  notice  of  every  pre-existing  equity.^''^ 
^Ve  apprehend  that  these  principles,  whose  existence 
and  application  to  voluntary  transfers  are  unques- 
tioned, are  equally  applicable  to  execution  and  other 
involuntary  sales.  The  amount  of  consideration  paid 
is  material  only  so  far  as  it  may  throw  light  on  the 
actual  g-iood  faith  of  the  transaction.  A  purchaser  has 
a  legal  right  to  acquire  property  on  the  most  favorabh:' 
terms  which  he  can  procure.  But  it  is  contrary  to  the 
usual  coiirse  of  business  for  a  possessor  to  part  with 
his  property  either  for  a  grossly  inadequate  considera- 
tion, or  for  one  materially  less  than  could  be  realized 
at  the  time  and  place,  by  the  exercise  of  reasonable 
diligence  and  forethought.  The  inadequacy  of  the 
^consideration  paid  for  property  may,  therefore,  result 
in  the  purchaser  being  adjudged  not  to  be  a  bona  fide 
purchaser,  because  it  may  satisfy  court  or  jury  either 
that  the  purchaser  knew  of  some  vice  or  defect  in  the 
title,  or  that  the  willingness  of  the  vendor  to  part  with 
his  property  was  so  unusual  as  to  put  the  purchaser  on 
his  guard,  and  to  require  him,  as  a  prudent  and  honest 
buyer,  to  make  further  inquiry  respecting  the  title.**^ 
As  execution  and  judicial  sales  are  made  under  com- 
pulsion, and,  therefore,  likely  to  result  in  some  sacri- 

141  Snii.th  V.  Altick,  24  Ohio  St.  377;  Blstner  v.  Fife.  32  Ohio  St. 
873;  Pollc  V.  Gallant,  '2  Dev.  &  B.  Eq.  395,  34  Am.  Dec.  410;  Win- 
born  V.  Gorrell,  8  Ired.  Eq.  117;  Perkins  v.  Hayes,  Cooke,  163,  5 
Am.  Dec.  680;  Craig  v.  Leiper,  2  Yerg.  93,  34  Am.  Dec.  479;  York 
V.  McNutt,  16  Tex.  13,  67  Am.  Dec.  607;  Briscoe  v.  Ashby,  24  Gratt. 
478;  .Tarman  v.  Farley,  7  Lea,  141;  Stout  v.  Hyatt,  13  Kan.  244; 
Bruschke  v.  Wright,  166  111.  183,  57  Am.  St.  Eep.  125;  Arnold  v. 
Hagerman,  45  N.  J.  Eq.  186,  14  Am.  St.  Eep.  712;  Peay  v.  Seigler, 
48  S.  C.  496,  59  Am.  St.  Eep.  731;  Shoupe  v.  Griffiths,  4  Wash.  161, 
81  Am.  St.  Eep.  910. 

1*2  De  Witt  V.  Perkins,  22  Wis.  473;  Anderson  v.  Nicholas,  28 
r?.  y.  600j  Ploppin  \,  Doty.  25  Wis.  573;  Sergeant  v.  IngersoU,  7  Pa. 
St.  343.. 
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flee,  inadequacy  of  price  must  be  very  gross  indeed  to 
denude  the  purchaser  of  the  character  of  a  purchase!' 
in  good  faith,  unless  connected  with  facts  tending  to 
show  that  the  inadequacy  was  the  result  of  some  fraud- 
ulent device,  to  which  he  contributed,  or  of  which  he 
had  notice.  Very  frequently  the  amount  bid  is  paid 
by  a  credit  on  the  judgment,  the  plaintiff  having  be- 
come the  purchaser.  Then  the  question  will  arise 
whether  this  is  such  a  payment  as  will  entitle  him  to 
protection  as  a  purchaser  for  value. 

Where  a  purchaser,  in  consideration  or  as  a  result 
of  his  purchase,  releases  some  valuable  security,  or 
places  himself  in  a  position  substantially  worse  than 
the  one  previously  occupied,  he  is  unquestionably  a 
purchaser  for  value. ^^*  But  when  payment  is  made  by 
crediting  a  debtor  with  the  amount  of  a  pre-existing 
indebtedness,  or,  in  the  case  of  an  execution  sale,  by 
crediting  on  the  writ  the  amount  of  the  plaintiff's  bid, 
a  slight  preponderance  of  the  authorities  denies  to  the 
purchaser  the  protection  of  an  innocent  purchaser  for 
value  without  notice,^**  while  a  large  and  apparently 
increasing  minority  dissents  from  this  majority,  and 
does  not  discriminate  against  a  purchaser  making  pay- 
ment  with  a  pre-existing  debt.^** 

148  Weaver  v.  Barden,  49  N.  Y.  292;  Hammond  v.  Bush,  8  AbD. 
Pr.  168. 

m  Devoe  v.  Brandt,  53  N.  Y.  466;  Padgett  v.  Lawrence,  10  Paige, 
170,  40  Am.  Dec.  232;  Lockwood  v.  Bates,  1  DeL  Ch.  -135.  12  Am, 
Dec.  121;  Dickerson  v.  Tillinghast,  4  Paige,  215,  25  Am.  Dec.  528f 
Donaldson  v.  Bank  of  Cape  Fear,  1  Dev.  Eq.  103,  IS  Am.  Dec.  577; 
Harris  v.  Horner,  1  Dev.  &  B.  Eq.  455,  30  Am.  Dec.  182;  Williaraa 
V.  Hollingswortli,  1  Strob.  Eq.  103,  47  Am.  Dec.  527;  Cummings  v, 
Boyd,  83  Pa.  St.  372;  Moore  v.  Ryder,  65  N.  Y.  438;  Union  N.  B, 
V.  Oium,  3  N.  D.  193,  44  Am.  St.  Rep.  533. 

145  Prey  v.  Clifford,  44  Cal.  33.5;  Knox  v.  Clifford,  38  Wis.  651; 
Heath  v.  Silverthorn  etc.  Co.,  39  Wis.  146;  Knox  v.  Hunt,  18  Mo. 
174;  Swift  v.  Tyson,  16  Pet.  1;    Himmelmann  v.  Hotaling,  40  Cal. 
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Lastly,  the  purchase  must  be  made  without  notice 
of  the  adverse  title  or  equity.     Notice  may  consist  of 
actual  knowledge  of  facts  stated  in  the  public  records, 
including  recitals  in  the  deeds  and  other  writings 
under  which  the  title  must  be  deraigned,  of  all  of  which 
notice  is  indisputably  attributed  to  the  purchaser, 
whether  he  consulted  them  or  not,  and  of  information 
given  him  by  one  who  is  interested  in  the  land,  or  de- 
rived from  other  sources  worthy  of  credence.     If  the 
purchaser  has  knowledge  of  facts  sufficient  to  excite 
the  inquiry  of  a  prudent  man  in  regard  to  other  facts, 
he  will  be  charged  with  knowledge  of  such  other  facts 
as  he  might  have  learned  by  diligence.^*®    "The  true 
doctrine  on  this  subject  is,  that  where  a  purchaser  has 
knowledge  of  any  fact  sufficient  to  put  him  on  inquiry 
as  to  the  existence  of  some  right  or  title  in  conflict  with 
that  which  he  is  about  to  purchase,  he  is  presumed 
either  to  have  made  the  inquiry,  and  ascertained  the 
existence  of  such  prior  right,  or  to  have  been  guilty 
of  a  degree  of  negligence  equally  fatal  to  his  claim  to 
be  considered  as  a  bona  fide  purchaser.     This  presump- 
tion may  be  repelled  by  proof  that  the  purchaser  failed 
to  discover  the  prior  right,  notwithstanding  the  exer- 
cise of  proper  diligence  on  his  part."  "'^ 

lU;  Woodruff  v.  Hill,  116  Mass.  310;  Maitland  v.  Citizens'  Bank, 
40  Md.  540;  Gower  v.  Doheney,  33  Iowa,  36;  Newman  v.  Davis,  24 
Fed.  Rep.  609;  Bank  v.  Chambers,  11  Rich.  657;  Adams  v.  Vander- 
beek,  148  Ind.  92,  62  Am.  St  Rep.  497;  Harrold  v.  Kays,  64  Mich. 
439,  8  Am.  St.  Bep.  835. 

146  Jennings  v.  Todd,  118  Mo.  296,  40  Am.  St.  Rep.  373;  Mercantile 
N.  B.  V.  Parsons,  54  Neb.  56,  40  Am.  St.  Rep.  299;  Kirsch  v.  Tozier, 
143  N.  Y.  396,  42  Am.  St.  Rep.  729;  Anderson  v.  Blood,  152  N.  Y. 
285,  57  Am.  St.  Rep.  515;  Doran  v.  Dazey,  5  N.  D.  167,  57  Am. 
St.  Rep.  550;  Carneal  v.  Lynch,  91  Va.  114,  50  Am.  St.  Rep.  819. 

M7  Williamson  v.  Brown,  15  N.  Y.  354;  see  note  to  Lodge  v.  Simon- 
tou,  23  Am.  Dec.  47-53;  Converse  v.  Blumrich,  14  Mich.  109,  90  Am. 
Dec.  230. 
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Notice  is  imputed  to  a  purchaser  when  the  person 
who  has  an  adverse  claim  or  lien  is  in  possession  of  the 
property,  or  where,  though  not  in  possession,  the  exist- 
ence of  his  right  must  be  disclosed  by  an  examination 
,  of  the  recorded  title,  for,  if  one  is  in  possession  of  prop- 
erty, it  is  the  duty  of  every  person  contemplating  deal- 
ing with  it  to  make  some  inquiry  for  the  purpose  of 
ascertaining  by  what  right  such  possession  is  held,  and, 
if  he  fails  to  make  such  inquiry,  he  is,  nevertheless, 
charged  with  knowledge  of  such  facts  as  the  inquiry, 
if  made,  would  probably  have  disclosed."*    Every  pur- 
chaser of  real  property,  if  he  exercises  reasonable  dili- 
gence, must  examine,  or  cause  to  be  examined,  the  vari- 
ous documents  appearing  of  record  and  constituting 
part  of  the  chain  of  title  of  the  person  from  whom  the 
purchase  is  made.    The  purchaser  is,  therefore,  conclu- 
sively presumed  to  have  notice  of  such  facts,  material 
to  the  title,  as  such  examination,  if  conducted,  would 
have  revealed.^**    These  rules  are  applicable  to  pur- 
chasers at  judicial  and  execution  sales,  and  they  apply 
with  especial  force  to  the  judgment  and  the  proceed- 
ings under  which  the  sale  is  made.     Of  such  equities 
and  irregularities  as  these  disclose  the  purchaser  must 
be  deemed  to  have  notice,  and  he  cannot  escape  the 
consequences  of  such  presumed  notice  by  proving  that 

iisTurman  v.  Bell.  54  Ark.  273,  26  Am.  St.  Rep.  35;  Carr  v. 
Brennan,  166  111.  108,  57  Am.  St.  Rep.  110;  Tate  v.  Pensacola  G. 
etc.  Co.,  37  Fla.  439,  53, Am.  St.  Rep.  251;  Gross  v.  State  Bank,  50 
Minn.  234,  36  Am.  St.  Rep.  640;  Pleasants  v.  Blodgett,  39  Neb.  714, 
42  Am.  St.  Rep.  624. 

149  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St.  Rep.  231;  Sioux  City 
etc.  R.  R.  Co.  V.  Singer,  49  Minn.  301,  32  Am.  St.  Reii.  554;  Kirscb 
V.  Tozier,  143  N.  Y.  390,  42  Am.  St.  Rep.  729;  Parrish  v.  Mabany, 
10  S.  D.  276,  06  Am.  St.  Eep.  715. 
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lie  was  in  fact  inattentive  to  his  interests,  and,  lience, 
xemained  ignorant  of  tlie  riglits  so  appearing.^^** 

Notice  need  not  have  been  received  by  the  purchaser 
prior  to  the  making  of  his  bid.  It  is  undoubtedly  ef- 
fective, if  given  at  any  time  before  he  has  made  a  pay- 
ment upon  such  bid.^''^  No  one  can  be  protected  as 
purchaser  without  notice,  unless,  before  receiving  no- 
tice, he  has  paid  a  valuable  consideration.^"^  In  fact, 
the  mere  parting  with  value  seems  not  to  be  sufficient. 
T?he  whole  consideration  agreed  to  be  paid  must,  ac- 
cording to  the  majority  of  the  authorities,  have  been 
paid  before  notice. ■'^"*  This  rule  is  undoubtedly  harsh; 
and  a  disposition  is  evident,  where  part  of  the  consid- 
eration is  paid  before  notice,  to  protect  the  purchaser  • 
pro  tanto.^"* 

isoweber  v.  Clark,  136  111.  250;  Jameson  t.  Rixey,  94  Va.  342, 
»G4  Am.  St.  Rep.  720. 

101  Heck  V.  Fink,  85  Ind.  0;  Warner  v.  Whittaker,  6  Mich.  133, 
72  Am.  Dec.  05;  Blanchard  v.  Tyler,  12  Mich.  339,  86  Am.  Dec.  57; 
Doran  v.  Dazey,  5  N.  D.  167,  57  Am.  St.  Rep.  550. 

152  .Jackson  v.  Summerville,  13  Pa.  St.  359;  Williams  v.  HoUings- 
Tvorth,  1  Strob.  Ecf  103,  47  Am.  Dec.  527;  Molony  v.  Kernan,  2 
Dru.  &  W.  31;  Paul  v.  Fulton,  25  JIo.  156;  Hutchins  v.  Chapman, 
37  Tex.  012;  Wormley  v.  A^ormley.  8  Wheat.  421;  DiUard  v. 
Crocker,  1  Spears  Eq.  20;  Swayze  v.  Burke,  12  Pet.  11;  Blight  v. 
Banks,  6  T.  B.  Mon.  192,  17  Am.  Dec.  130;  Jewett  v.  Palmer,  7 
Johns.  Ch.  65,  11  Am.  Dec.  401;  Bush  v.  Bush,  3  Strob.  Eq.  131, 
,51  Am.  Dec.  675;  Kilcrease  v.  Lum,  36  Miss.  509;  Losey  v.  Simp- 
■son,  3  Stockt.  Ch.  246;  A'attier  v.  Hinde.  7  Pet,  252. 

IT'S  Wood  V,  Mann,  1  Sum.  506;  Doswell  v.  Buchanan,  3  Leigh, 
SO-".  23  Am.  Dec.  280;  Dugan  v.  Vattier,  3  Blackf,  245,  25  Am.  Dec, 
Klo;  Wormley  v.  Wormley,  8  Wheat.  421;  Colquitt  v.  Thomas,  8 
•Ga.  258;  Lewis  v.  Phillips,  17  Ind,  108,  79  Am,  Dec.  457. 

151  Wells  V.  Morrow,  38  Ala,  125;  Haughwout  v.  Murphy,  22  N. 
■J.  Eq.  531;  Pickett  v.  Barron,  29  Barb.  505:  I'oust  v,  Martin,  3  Serg, 
jSt  R,  423;  Lewis  v.  Bradford,  10  Watts,  67;  .Juvenal  v.  Jackson,  14 
Pa,  St.  519;  Beck  v,  Uhrich,  13  Pa.  St.  636,  53  Am.  Dec.  507;  Flagg 
T.  Mann,  2  Sum.  487;  Frost  v.  Beeknian,  1  .Johns.  Ch.  288;  Everts 
-v,  Agnes,  4  Wis.  343,  05  Am.  Dec.  314;  Davis  v.  Ward,  109  Cal. 
186.  50  Am.  S).  Rep.  29. 
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With  respect  to  purchasers  at  execution  sales,  the 
geueral  rule  is,  that  they  are  bound  by  a  notice  which 
■would  bind  a  purchaser  at  a  voluntary  sale,  and  not 
bound  by  a  notice  which  would  not  bind  such  purchas' 
gip  155  y^e  think  an  exception  exists  in  favor  of  purchas- 
ers at  execution  sales.  Generally,  a  purchaser  must  not 
only  have  made  full  payment  of  the  purchase  price,  but 
he  must  also  have  received  a  conveyance  and  become 
thereby  invested  with  the  legal  title  before  he  becomes 
entitled  to  protection  as  a  bona  fide  purchaser,  and  no- 
tice given  to  him  of  an  adverse  title,  equity,  or  lien 
before  receiving  such  conveyance  is  effective,  though 
after  full  payment  of  the  purchase  price.  In  most  of 
the  states,  the  defendant  in  execution  is  entitled  to  a 
considerable  period  after  the  sale  within  which  to^  re- 
deem real  property  therefrom,  and  this  renders  the  ac- 
quisition of  the  legal  title  impossible  to  the  purchaser 
until  after  the  lapse  of  such  period,  and  if,  in  the  mean- 
time, notice  could  be  given  to  him  of  adverse  claims 
and  equities,  and  his  legal  title,  when  subsequently 
acquired,  made  subject  thereto,  few  persons  would  ac- 
cept the  hazards  of  bidding  at  an  execution  sale.  The 
weight  of  authority  recognizes  the  bidder  at  s.uch  sale 
as  a  purchaser  from  the  moment  of  the  payment  of  his 
bid,  and  exonerates  him  from  the  evil  consequences  of 
notice  subsequently  received  by  him,  though  before  he 
has  received,  or  become  entitled  to,  a  conveyance.*^ 

155  Williamson  v.  Branch  Bank,  7  Ala.  906,  42  Am.  Dec.  617; 
Byers  v.  Bngles,  16  Arli.  543;  Shryock  v.  Jones,  22  Pa.  St.  303; 
Barnes  v.  McClinton,  3  Penr.  &  W.  67,  23  Am.  Dec.  62;  Sergeant 
V.  Ford,  2  \yatts  &  S.  126;  Hoffman  v.  Strohecker,  9  Watts,  86,  32 
Am.  Dec.  740;  Yorlce  v.  Briscoe,  67  111.  533. 

168  Duff  V.  Randall,  116  Cal.  226,  58  Am.  St.  Kep.  158;  Luton  r. 
Boper,  94  Mich.  202;  Maroney  v.  Boyle,  141  N.  Y.  462,  38  Am.  St. 
Rep.  821;  West  v.  Loeb,  16  Tex.  Civ.  App.  899. 
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§  345.  The  Effect  of  a  Reversal  when  a  Stranger  has 
Purchased. — ^An  erroneous  judgment  is  the  act  of  the 
court.  Until  vacated  on  appeal,  or  by  some  other  ap- 
propriate proceeding,  all  persons  may  safely  treat  it 
fls  valid,  unless  we  may  except  from  this  rule  the  par- 
ties to  the  suit  and  their  attorneys,  and  even  they  are 
affected  by  its  reversal  no  further  than  by  being  liable 
to  make  restitution  of  the  property  in  their  hands  ac- 
quired under  such  judgment.  But  the  disitinction  be- 
tween a  void  and  an  erroneous  judgment  must  be  kept 
in  view,  for,  if  a  judgment  is  void,  no  rights  can  be 
based  upon  it.  The  reversal  of  a  judgment  on  appeal, 
on  the  ground,  not  of  errors  in  proceeding,  but  because 
the  lower  court  had  no  authority  to  proceed,  would  be 
in  legal  effect  a  declaration  that  the  judgment  was 
void.  The  judgment  may  not  be  wholly  void,  and  yet 
be  substantially  so,  because  the  parties  whose  interest 
was  sought  to  be  affected  were  not  before  the  court. 
.  Their  title  cannot  be  imperiled,  whether  there  is  an 
appeal  or  not.  If  an  appeal  is  taken,  and  a  reversal 
ordered  on  this  ground,  the  defect  of  pai-ties  is  judi- 
cially declared."''  Titles  resting  on  such  judgment 
vv^ill,  therefore,  be  declared  invalid.  But  this  invalid- 
ity arises,  not  from  the  reversal,  but  from  the  original 
judgment,  which  is  found  to  be  so  destitute  of  legal 
iiuthority  that  it  might  have  been  disregarded  by  the 
parties,  even  if  no  proceedings  had  been  taken  for  its 
reversal. 

If  a  judgment  is  so  far  valid  that  it  is  necessary  for 
the  party  against  whom  it  is  given  to  resort  to  an  ap- 
peal to  avoid  its  effect,  he  must,  in  order  to  prevent 
its  execution,  stay  proceedings  by  giving  a  sufScient 

157  Underwood  v.  Pack,  23  W.  Va.  704;  Turk  v.  Skiles,  38  W.  VSu 
404;  Dunfee  v.  Childs,  45  W.  Va.  155. 
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undertaking  on  appeal.  If  lie  does  not  do  this,  an  exe- 
cution may  be  .taken  out  and  levied  on  his  property. 
The  officer  serving  the  writ  is  justified  in  proceeding: 
regardless  of  the  appeal,  and  is  not  deprived  of  the  pro- 
tection of  his  process  by  the  subsequent  reversal  of 
the  judgment.  Strangers  to  the  suit  may  purchase  at 
the  sale.  If  so,  their  title  will  be  valid,  whether  the 
judgment  be  affirmed  or  reversed.^^®  As  the  sale  ma.y 
lawfully  proceed,  pending  the  appeal,  where  no  stay 
bond  has  been  given,  public  policy  requires  that  all  per- 
sons should  have  confidence  in  the  title  to  be  derived 
from  the  sale;  otherwise  but  few  would  take  the  risk 
of  purchasing,  and  the  property  would  almost  invari- 

158  Campbell  v.  McTver,  4  Hayw.  (Tenn.)  60;  Galpin  v.  Page,  1 
Saw.  309;  Coleman  v.  Trabue,  2  Bibb.  518;  Hubbell  v.  Broadwell, 
8  Ohio,  129;  Coster  y.  Peters,  7  Robt.  386;  4  Abb.  Pr.,  N.  S.,  53;  Clark 
V.  Bell,  4  Dana,  15;  Hanschild  v.  Stafford,  27  Iowa,  301;  Wood 
V.  .Tackson,  8  Wend.  9;  Gott  v.  Powell.  41  Mo.  416;  Dorsey  v, 
Thomson.  37  Md.  2-^;  Peaster  v.  Fleming,  56  111.  457;  FitzgibbOD 
y.  Lake,  29  111.  165,  81  Am.  Dec.  302;  Frost  v.  McLeod,  19  La.  Ann, 
09;  Stinson  v.  Ross,  51  Me.  556,  81  Am.  Dec.  591;  Holland  v.  Adair^ 
55  Mo.  40;  Wadhams  v.  Gay,  7  Chic.  L.  N.  109;  McGuire  v.  Ely,. 
Wright  (Ohio),  520;  Little  v.  Bunce,  7  N.  H.  485.  28  Am.  Dec.  363^ 
Shields  v.  Powers,  29  Mo.  315;  Lovett  v.  Reformed  Church,  12  Barb. 
07;  Taylor  v.  Boyd,  3  Ohio,  337,  17  Am.  Dec.  603;  Goudy  v.  Hall,. 
30  111.  313,  87  Am.  Dec.  217;  Goodwin  v.  Mix,  38  111.  115;  Barney 
V.  Patterson,  6  Har.  &  J.  182;  Reardon  t.  Searcy,  2  Bibb.  202? 
Ward  V.  Hollins,  14  Md.  158;  Burd  v.  Dansdale.  2  Binn.  80;  Estes; 
V.  Boothe,  20  Ark.  583;  Gray  v.  Brignardello,  1  Wall.  627;  Morgau 
T.  Mason,  20  Ohio,  401;  Garrett  v.  Lynch,  45  Ala.  204;  Pitfleld  v, 
Gazzam,  2  Ala.  325;  Sutton  v.  Schouwald,  86  N.  C.  198,  41  Am.  Rep, 
455;  Gibson  v.  Lyon,  115  V.  S.  489;  .Termon  v.  Lyon,  81  Pa.  St.  107  r 
ScUultz  V.  Sanders,  38  N.  .7.  Eq.  154;  Sneed  y.  Reardon,  1  A.  K. 
Marsh.  217;  Farmer  v.  Rogers,  10  Cal.  335;  Bank  of  U.  S.  v.  Bank 
of  Washington,  6  Pet.  8;  Kissock  v.  Grant,  34  Barb.  144;  Jessup  v. 
City  Bank,  15  Wis.  604,  82  Am.  Dec.  703;  Storm  v.  Smith,  43  Miss, 
497;  Shackleford  v.  Hunt,  4  B.  Mon.  262;  Cor  withe  v.  State  Bank, 
18  AVis.  560,  86  Am.  Dec.  793;  Gibson  v.  Winslow,  38  Pa.  St.  40f 
Ponder  v.  Moseley,  2  Fla.  207,  48  Am.  Dec.  194;  Fergus  v.  Wood- 
worth,  44  111.  874;  Brown  v.  Combs,  7  B.  Mon.  321;  Magruder  v, 
Peter,  11  Gill  &  J.  217;  Vogler  y.  Montgomery,  54  Mo.  577,  13  Am. 
Law  Reg.  244;  contra,  VVambaugh  v.  Gates.  8  N.  Y.  I4t, 
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ably  be  sold  at  a  grossly  inadequate  price.  All  stran- 
gers to  the  suit  are  encouraged  to  t)id,  and  their  title 
is  in  no  way  impaired  by  their  knowledge  that  an  ap- 
peal was  pending,  or,  if  not  pending,  that  it  would  be 
taken.^^**  The  code  of  Iowa  declares  that  "property 
acquired  by  a  purchaser  in  good  faith,  undier  a  judg- 
ment subsequently  reversed,  shall  not  be  affected  by 
such  reversal."  The  courts  of  that  state  have  deter- 
mined that  a  purchaser  who  has  not  paid  the  entire 
amount  of  his  bid  is  not  a  purchaser  in  good  faith,  and, 
therefore,  not  entitled  to  the  benefit  of  this  provision.^*"* 
The  vacation  of  a  judgment,  otherwise  than  by  appeal, 
unless  upon  the  ground  that  it  was  void,  will  not  de- 
stroy the  title  of  an  innocent  purchaser  under  a  sale 
made  prior  to  such  vacation.^®^  In  a  few  of  the  states," 
the  right  of  a  purchaser,  though  not  a  party  tO'  the  ac- 
tion, may  be  destroyed  by  an  appeal,  unless  he  is  a  pur- 
chaser without  notice  of  the  errors  or  irregularities  on 
account  of  which  the  reversal  is  directed.^"^ 

If  it  is  not  the  decree  or  judgment  under  which  the 
sale  is  made  that  is  reversed,  but  only  the  order  con- 
firming the  sale,  the  purchaser's  title  fails,  because  it 
is  dependent  on  the  order  of  confirmation,  and  this 
ci'der  has  been  held  not  to  fall  within  the  policy  of  the 
decisions  and  statutes  protecting  purchasers  at  judicial 
sales  from  the  consequences  of  subsequent  reversals.*^* 

159  Ir-win  V.  Jeflers,  3  Ohio  St.  389;  Phillips  v.  Benson,  85  Ala. 
416;  Gould  v.  Sternberg,  128  111.  510,  15  Am.  St.  Rep.  138;  Maynard 
V.  May  (Ky.),  25  S.  W.  879;  Benson  v.  Yellott,  76  Md.  159;  Kramer 
V.  Wellendorf,  129  Pa.  St.  547;  Shannon  v.  Newton,  132  Pa.  St.  375; 
Micou  V.  Davis,  16  Lea,  257. 

160  O'Brien  v.  Harrison.  59  Iowa,  689. 

161  "Watson  V.  Ulbrich,  18  Neb.  186;  Moore  v.  Woodall,  40  Ark.  42. 

162  Winterson  v.  Hitchings,  30  N.  Y.  Supp.  260;  Effinger  v.  Kenny, 
92  Va.  245;  Turk  v.  Skiles,  38  W.  Va.  404. 

103  Sinnett  v.  Oroide,  4  W.  Va.  600;  Dunfee  v.  Childs,  45  W.  Va. 
155;  Central  T.  Co.  v.  Hubinger,  87  Fed.  Rep.  3. 
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A  redemptioner  is  entitled  to  protection  as  a  pur- 
chaser, and  liis  rights  as  such  are  not  impaired  by  a 
reversal  after  he  has  effected  his  redemption  of  the 
judgment  under  which  the  sale  from  which  he  re- 
deemed was  made/*** 

§  346.    Enforcing  Restitution  after  Reversal.— Upon 

the  reversal  of  a  judgment  after  a  sale  has  been  made 
under  execution  to  a  stranger  to  the  suit,  the  defendant 
must  seek  redress  from  the  plaintiff.  This  redress  was 
formerly  obtained  by  a  scire  facias  quare  restitutionem 
non.  This  is  still  the  remedy  in  some  states  in  cases 
where  the  record  does  not  show  that  the  money  realized 
from  the  sale  has  been  paid  to  the  plaintiff.^**^  Where 
the  plaintiff  has  received  the  proceeds  of  tiie  sale,  the 
defendant  may  recover  in  an  action  for  money  had  and 
received.^*®  If,  however,  the  money,  after  being  paid 
to  plaintiff,  is  by  him  paid  to  a  third  person,  it  cannot 
be  recovered  from  such  person,  though  he  was  one  of 
the  plaintiff's  attorneys.^^'^  The  right  to  recover  of  the 
plaintiff  is  perfect  upon  the  reversal  of  the  judgment. 
It  then  becomes  his  duty  to  restore  everything  of  value 
taken  under  such  judgment,  without  waiting  for  any 
demand  on  him  therefor.  Hence,  in  an  action  for  the 
continued  holding  of  the  property,  no  demand  need  be 
alleged  or  proved.^®®  A  question  of  importance  in 
connection  with  this  subject  is,  whether  the  plaintiff 
must  account  to  the  defendant  for  the  real  value  of  the 

leiHudepohl  v.  Liberty  Hill  Co.,  94  Cal.  588,  28  Am.  St.  Rep. 
149;  White  v.  Leeds  L  Co.,  72  Minn.  352,  71  Am.  St.  Rep.  488;  Ryan 
V.  Staples.  78  Fed.  Rep.  565. 

185  Eubanl£  v.  Ralls,  4  Leigh,  308. 

i8«  Clark  V.  Pinney,  6  Cow. -297;  Greene  v.  Stone,  1  Har.  &  J.  405; 
Magbee  v.  Kellogg,  24  Wend.  32. 

lOT  Langley  v.  Warner,  3  N.  Y.  327. 

188  Zimmerman  v.  Wlnterset  Bank,  56  Iowa,  133. 
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property  sold,  or  for  tbe  sum  which  it  brought  at  the 
sale.  In  California,  it  has  been  assumed  that  an  action 
may  be  sustained  to  recover  the  damages  suffered  from 
the  sale.^***  In  other  states,  the  plaintiff  may  exon- 
erate himself  by  paying  the  amount  for  which  the  prop- 
erty sold,  with  interest  from  the  date  of  the  sale.^''" 
In  two  of  the  cases  cited  as  sustaining  a  recovery  for 
the  actual  damages  suffered  by  the  sale,  it  had  been 
made  to  the  plaintiff,  and  the  defendant,  instead  of 
seeking  to  recover  the  property,  had  elected  to  maintain 
&n  action  for  the  damages  accruing  to  him  from  the 
sale,^'^^  and  it  may  be  that  the  measure  of  damages  dif- 
fers in  actions  of  this  character  from  those  in  which 
it  appears  that  the  property  has  been  sold  to  a  stranger 
to  the  suit,  for,  as  when  the  property  has  been  sold  to 
the  plaintiff,  the  defendant,  after  reversal,  may  sue  for 
find  recover  it  in  specie,  there  seems  to  be  no  special 
hardship  in  permitting  him  to  recover  the  damages  re- 
sulting from  the  sale,  if  he  elects  to  affirm  it,  because 
these  damages  must  ordinarily  be  the  value  of  the 
property,  with,  perhaps,  interest  added,  from  the  date 
of  the  sale. 

In  California,  however,  the  code  seems  to  have  modi- 
fled  the  common-law  rule,  and  made  the  decisions  here- 
inbefore cited  inapplicable  to  controversies  arising 
after  its  enactment.  This  code  now  provides  that  when 
&  judgment  or  order  is  reversed  or  modified,  the  appel- 
late court  may  make,  complete  restitution  of  all  prop- 

169  Reynolds  v.  Hosmer.  45  Cal.  616;  Hayes  v.  Cassell,  70  111.  669; 
<3ould  V.  Sternberg,  128  111.  510,  15  Am.  St.  Rep.  138;  Maynard  v. 
May  (Ky.).  25  S.  W.  879;  Fush  v.  Eagan,  48  La.  Ann.  60. 

170  Peck  V.  McLean,  36  Minn.  228,  1  Am.  St.  Rep.  665;  McGuire  v. 
"Ely,  Wright  (Ohio),  520;  Gay  v.  Smith,  38  N.  H.  171;  Bryant  V, 
fairfleld,  51  Me.  154;  Eames  v.  Stevens,  26  N.  H.  117;  Goody  ere  v. 
Jnee.  Cro.  .Tac.  246;  Trow  v.  Messer.  32  N.  H.  361. 

in  Reynolds  v.  Hosmer,  45  Cal.  616;  Hayes  v.  Cassell.  70  111.  669- 
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erty  and  rights  lost  by  the  erroneous  judgment  or  order^ 
so  far  as  restitution  is  consistent  with  the  protection 
of  a  purchaser  of  property  at  a  sale  ordered  by  the 
judgment,  or  had  under  process  issued  upon  it,  on  the 
appeal  from  Avhich  the  proceedings  were  not  stayed,, 
"and  for  relief  in  such  cases,  the  appellant  may  have 
an  action  against  the  respondent,  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale."  ^^*  Thi& 
section  apparently  restricts,  in  this  state,  the  recovery 
of  the  appellant  to  the  proceeds  of  the  sale,  less  the  ex- 
penses thereof.  The  Code  of  Civil  Procedure  of  New 
York  declares  that  when  a  final  judgment  or  order  is- 
reversed  or  modified  upon  appeal,  the  appellate  court, 
or  the  general  term  of  the  same  court,  as  the  case  may 
be,  may  make  or  compel  restitution  of  the  property  or 
of  the  right  lost  by  means  of  the  erroneous  judgment 
or  order,  but  not  so  as  to  affect  the  title  of  a  purchaser 
in  good  faith  and  for  value.  Where  property  ha^  been  / 
sold,  the  court  may  compel  the  value  or  the  purchase 
price  to  be  restored  or  deposited,  to  abide  the  event  of 
the  judgment,  as  justice  requires.^^^  This  section,  it 
will  be  observed,  seems  to  authorize  the  court,  at  its- 
discretion,  to  compel  the  restoration  either  of  the  value 
or  of  the  purchase  price  of  the  property,  without  dis- 
closing any  rule  to  control  the  exercise  of  such  discre- 
tion. It  has  been  held  in  this  state  that  the  remedy 
provided  by  the  statute  is  cumulative  merely,  and,, 
therefore,  does  not  impair  the  right  of  the  appellant 
to  resort  to  another  and  pre-existing  remedy  to  which 
he  was  entitled  before  the  enactment  of  the  statute.^''* 

172  o.  c.  p.  of  Cal.,  s  mi. 

173  O.  C.  p.  N.  Y..  §  1323. 

>74  Haeblei-  v.  Myers,  132  N.  Y.  363,  28  Am.  St.  Eop.  589, 
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§  347.  The  Effeci  of  a  Reversal  when  Plaintiff  or  his; 
Attorney  is  the  Purchaser.— The  party  in  whose  favor 
a  judgment  was  rendered  must,  on  its  reversal,  make- 
restitution  of  all  things  in  his  control  which  he  has  ac- 
quired thereby.  If  lands  have  been  set  off  to  plaintiff 
under  execution,  or  if  he  has  purchased  real  or  personal 
estate,  the  defendant,  on  the  reversal  of  the  judgment, 
becomes  entitled  to  such  real  or  personal  property.  In 
other  words,  the  owner  of  the  judgment,  whether  he  be 
the  original  plaintiff, ^''^^  or  one  to  whom  the  judgment 
has  been  assigned  by  such  plaintiff,^''®  purchases  sub- 
ject to  the  risk  of  losing  title  by  the  subsequent  reversal 
of  the  judgment.  It  may  happen  that  before  proceed- 
ings are  taken  against  a  purchasing  plaintiff  whost? 
judgment  was  reversed  that  he  has  procured  another 
of  similar  character  against  the  defendant  whose  prop- 
erty was  sold.  This  does  not  validate  thb  title  based 
upon  the  judgment  which  was  reversed.^'"'^  If,  how- 
ever, the  party  seeking  restitution  resorts  to  an  inde- 
pendent suit,  it  is  said  that  relief  will  be  denied  him, 
except  upon  the  condition  that  he  will  do  equity  by 
satisfying  the  judgment  which  has  been  reeovered 
against  him  after  the  reversal  of  the  first  judgment.^''* 

175  Muson  V.  Plummer,  58  Iowa,  73G;  McDonald  v.  Mobile  L.  h 
Co.,  65  Ala.  358;  -Mullin  v.  Atherton,  61  N.  H.  20;  Gott  v.  Powellr 
41  Mo.  416;  Buchanan  v.  Clarke,  10  Gratt.  164;  McAusland  v.  Pundt, 
1  Neb.  211,  93  Am.  Dec.  3-58;  Dater  v.  Troy  T.  &  R.  R.  Co.,  2  Hill, 
629;  Reynolds  v.  Harris,  14  Cal.  667,  76  Am.  Dec.  459;  Corwith  V. 
State  Bank,  15  Wis.  289;  Graham  v.  Eagan,  15  La.  Ann.  97;  Banlf 
of  V.  S.  V.  Bank  of  Washington,  6  Pet.  8;  Twogood  v.  Franklin, 
27  Iowa,  239;  Hubbell  v.  Broadwell,  8  Ohio,  127;  Hayes  v.  Cassellr 
6  Chic.  L.  N.  183;  Holland  v.  Adair,  55  Mo.  40;  Purser  v.  Cadv, 
120  Cal.  214;  Kingsbury  v.  Stoltz,  23  111.  App.  411;  Wall  v.  Dodge, 
3  Utah,  168;  Benney  v.  Clein,  15  Wash.  581;  Singly  v.  Warren,  1* 
Wash.  434,  63  Am.  St.  Rep.  896;  Dunfee  v.  Childs,  45  W.  Va.  155. 

176  Reynolds  v.  Hosmer,  45  Cal.  630;  McJilton  v.  Love,  13  111.  48(Jr 
54  Am.  Dec.  449. 

177  Kingsbury  v.  Stoltz.  23  111.  App.  411. 

178  Wintersou  v.  Hitchins,  30  N.  Y.  Supp.  260. 
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If  the  property,  after  being  bought  by  the  plaintiff  is, 
before  the  reversal,  transferred  by  him  in  good  faith, 
jand  for  valuable  consideration,  to  a  stranger  to  the 
suit,  it  appears  that  the  latter  acquires  title  free  from 
the  contingency  of  the  reversal/'^^  This  rule  does  not 
prevail  where  lands  are  taken  under  a  elegit,  or  ex- 
tended by  virtue  of  the  statutes  in  force  in  the  New 
England  states.  Here  the  lands  are  not  sold,  but  are 
given  directly  to  the  plaintiff,  in  satisfaction  of  his 
writ.  The  continuance  of  the  title  depends  upon  the 
continuance  of  the  judg-ment.  When  the  judgment  is 
discontinued,  by  virtue  of  its  reversal,  the  title  revests 
in  the  defendant  in  execution,  whether  the  plaintiff 
has,  in  the  mean  time,  made  any  conveyance  or  not.^**" 
The  plaintiff's  attorney,  on  becoming  a  purchaser  at  a 
sale  under  execution  in  a  case  which  he  has  conducted, 
occupies  a  position  as  unfavorable  as  that  of  the  plain- 
tiff, and  must  lose  the  property  upon  the  reversal  of  the 
Judgment.^*^ 

In  some  cases,  persons  other  than  the  plaintiff  may 
be  interested  in  the  enforcement  of  the  judgment.  The 
various  lienholders  may  be  made  parties  defendant, 
find  may,  under  the  decree  entered  in  the  case,  be  en- 
titled to  some  portion  of  the  proceeds  ,of  the  sale,  in 
the  event  of  the  property  selling  for  more  than  suffi- 

179  Guiteau  v.  Wiseley,  47  111.  433;  McAusland  v.  Pundt.  1  Neb.  211, 
m  Am.  Dec.  358. 

ISO  Goodyere  v.  luce,  Cro.  Jac.  246;  2  Brownl.  208;  Ognell's  Case, 
Cro.  Eliz.  270;  Bryant  v.  Fairfield,  51  Me.  154;  Eyre  v.  Woodflne, 
Cro.  Eliz.  278;  Delano  v.  Wi\de,  11  (Jray,  17,  71  Am.  Dec.  687;  Symp- 
lon V.  .Tuxon,  Cro.  Jac.  699;  Cummings  v.  Noyes,  10  Mass.  434. 

181  Galpin  v.  Page',  18  Wall.  350;  Stroud  v.  Casey,  25  Tex.  754, 
18  Am.  Dec.  556;  Hannibal  &  St.  J.  K.  B.  Co.  v.  Brown.  43  Mo. 
^94;  Twogood  v.  Franklin,  27  Iowa,  239;  Hayes  v.  Cassell,  6  Chic, 
■p.  N.  183;  Mitchell  v.  Hardie,  84  Ala.  349;  MuUin  v.  Atherton,  61 
>r.  H.  20. 
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cient  to  satisfy  all  liens  prior  to  theirs.  Such  a  lien- 
holder,  though  a  paxty  to  the  judgment,  may  purchase 
at  the  sale,  and  will,  it  seems,  hold  the  property,  not' 
withstanding  the  reversal  of  the  judgment,  if  the  pro- 
ceeds of  the  sale  were  distributed  among  the  other  lien- 
holders.^®^  But  if  hq  received  the  chief  benefit  of  the 
proceeds  of  the  sale,  he  must  make  restitution  of  the 
property  purchased.^*"*  In  Kentucky  the  plaintiff's 
title  held  under  an  execution  sale  is  not  divested  by  a 
reversal  of  his  judgment.^^  The  opinion  of  the  courts 
of  Kentucky  upon  this  subject  was  approved  by  Judge 
Field  of  the  supreme  court  of  the  United  'States,  in 
one  instance  ;^'*^  but  he  subsequently  changed  his 
views,  and  acquiesced  in  the  doctrines  sustained  by  the 
other  authorities.^*'® 

It  has  sometimes  been  held  that  the  reversal  of  a 
judgment  does  not, of  itself, divest  the  title  of  a  plaintiff 

152  McBride  v.  Longworth,  14  Ohio  St.  349,  84  Am.  Dec.  383. 

153  Walpole  V.  Ink,  9  Ohio,  143. 

184  Parker  v.  Anderson,  5  T.  B.  Mon.  455;  Benningfield  v.  Reed, 
8  B.  Mon.  105;  Gossom  v.  Donaldson,  18  B.  Mon.  230,  68  Am.  Dec. 
723;  Yocum  v.  Foreman,  14  Bush.  494.  The  courts  of  this  state 
h9,ve,  however,  hesitated  to  apply  the  rule  proclaimed  by  them, 
when,  to  do  so,  must  result  in  manifest  injustice.  Under  a  judg- 
ment  against  B,  the  plaintiff  levied  upon,  sold,  and  became  the  pur- 
chaser of  two  tracts  of  land  which  had  been  conveyed  by  the  de- 
fendant to  0.  and  J.  This  judgment  was  subsequently  reversed, 
and  upon  a  new  trial  it  was  found  that  nothing  was  due  to  the  plain- 
tiff from  the  defendant,  and  that  the  plaintiff  was  insolvent.  The 
question  then  arose  whether  the  sale  of  these  two  tracts  should  be 
set  aside.  The  court,  referring  to  its  former  decisions,  insisted  that, 
in  so  far  as  they  denied  the  right  of  restitution,  they  could  not  be 
extended  to  persons  not  parties  to  the  action,  but  whose  property  had 
been  sold  under  the  judgment  therein,  and  that  the  restitution  must 
be  ordered,  because  otherwise  a  gross  wrong  would  be  done  to  per- 
sons who  were  not  parties  to  the  action,  and  who,  because  of  the 
plaintiff's  insolvency,  would  otherwise  be  without  means  of  redress. 
Baker  v.  Baker,  8T  Ky.  461. 

1S5  South  Fork  Canal  Co.  v.  Gordon,  2  Abb.  479.  488. 

ISO  Galpin  v.  Page,  18  Wall.  350. 
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who  has  purchased;  that  the  sale  remains  in  force  until 
^vacated  on  motion;  and  that  the  defendant,  instead  of 
fuaking  such  motion,  may  af&rm  the  sale,  and  sue  the 
plaintiff  for  the  damages  suffered  thereby.^**''  If  in  a 
suit  to  foreclose  a  mortgage  a  decree  is  entered  direct- 
ing the  sale  of  the  property  and  the  appropriation  of 
the  proceeds  between  two  mortgagees,  and  one  of  them 
xippeals  and  secures  a  reversal  on  the  ground  of  error 
in  not  awarding  him  priority  in  such  distribution,  but 
the  mortgagor  is  not  a,  party  to  the  appeal,  the  reversal 
.does  not  vacate  the  sale  though  made  to  the  other 
mortgagee.  *^* 

The  judgment  may  be  reversed  in  part  only,  as  where 
"the  amount  of  a  mortgage  foreclosure  is  reduced  upon 
appeal.  In  such  case  it  has  been  held  that,  because 
.all  ground  for  the  sale  was  not  destroyed,  it  would  be 
permitted  to  stand,  although  the  plaintiff  was  the  pur- 
chaser, unless  "it  should  be  shown  that  there  was  some 
unfairness  in  the  sale,  or  that  the  property  would,  on 
.a  resale,  bring  a  larger,  amount  than  the  bid  at  the  first 
sale."  ^**  Probably  the  mere  showing  that  the  prop- 
erty would  bring  a  greater  sum  on  a  resale  does  not 
entitle  the  appellant  to  the  vacating  of  the  sale,  and 
his  sole  remedy  is  to  maintain  an  action  for  any  sum 
collected  by  the  respondents  in  excess  of  that  found 
due  by  the  appellate  court.^**"  Where  a  judgment  di- 
rects a  sale  of  specific  property,  and  is  on  appeal  re- 
versed as  to  such  direction,  but  the  right  of  the  respon- 

1S7  Johnson  v.  Lamping,  34  Cal.  293;  Reynolds  v.  Hosmer,  45  Cal. 
.616. 

188  Withers  v.  .Tacks,  79  Cal.  297,  12  Am.  St.  Rep.  143. 

189  .Tesnp  V.  City  Banli,  15  Wis.  604. 

190  Hewitt  V.  Dean.  91  Cal.  617,  25  Am.  St.  Rep.  227;  Mitchell  v. 
■Weaver,  118  Ind.  55,  10  Am.  St.  Rep.  104. 
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dent  to  a  money  judgment  is  sustained,  it  has  been  held 
that  his  title  is  destroyed  by  the  reversal.^"^ 

Can  a  plaintiff  purchasing  at  a  sale  under  his  own 
judgment,  and,  therefore,  subject  to  the  loss  of  his  title 
by  its  reversal,  transfer  to  another  a  title  free  from 
this  hazard?  There  are,  indeed,  several  decisions  ap- 
j)arently  putting  one  purchasing  from  the  plaintiff 
under  such  circumstances,  especially  before  an  appeal 
lias  been  taken  or  a  -writ  of  error  sued  out,  on  the  same 
footing  as  if  he  had  himself  been  the  purchaser  at  the 
original  sale,^***  but  surely  all  persons  are  chargeable 
with  notice  of  the  law,  and,  hence,  of  the  times  vs^ithin 
"vvhich  appeals  may  be  perfected  or  writs  of  error  prose- 
cuted, and  that  the  title  held  by  the  plaintiff  is  subject 
to  destruction  by  the  reversal  of  the  jud-gment  upon 
which  it  rests.  Public  policy  does  not  require  that  third 
persons  shall  purchase  his  title,  or,  if  they  do  so,  that 
they  shall  acquire  it  free  from  the  risks  upon  which 
he  held  it,  and  we  believe  the  better  opinion  is,  that 
.any  purchaser  from  the  plaintiff  necessarily  receives 
the  title  subject  to  the  conditions  under  which  it  was 
held  by  him.^''^ 

§  348.  Transfers  of  Shares  in  Corporations.— The 
■ordinary  property  of  a  corporation  inay  be  transferred 
under  execution,  in  like  manner  and  with  like  effect  as 
the  property  of  a  private  person.^^*  Its  franchises,  how- 

101  Adams  v.  Odum,  74  Tex.  206,  15  Am.  St.  Rep.  827. 

192  McCormack  v.  McCliire,  6  Blackf.  460.  39  Am.  Dec.  441 ; 
■^'aylor's  Lessee  v.  Boyd,  3  Ohio,  354.  17  Am.  Dec.  603;  McAusland 

V.  Pundt,  1  Neb.  211,  93  Am.  Dec.  358. 

193  Marks  v.  Cowles,  61  Ala.  299;  Bryant  v.  Fairfield,  51  Me.  149; 
■Singly  V.  Warren,  18  Wash.  434,  63  Am.  St.  Rep.  896. 

194  Pierce  v.  Partridge,  3  Met.  44;  Perry  v.  Adams,  3  Met.  51; 
■Regina  v.  Victoria  P.  Co.,  4  Perry  &  D.  639;  1  Q.  B.  288;  Arthur 
■V.  C.  &  R-  Bank,  9  Smedes  &  M.  394,  48  Am.  Dec.  719;  .Poyd  v. 
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ever,  are  subject  to  execution  only  where  they  have 
been  made  so  by  statute;  and  the  statutes  enacted  for 
this  purpose,  being  in  derogation  of  the  common  law, 
are  strictly  construed.^**®  The  sale  of  the  franchise  and 
property  of  a  corporation,  though  it  may  in  effect  ren- 
der the  corporation  powerless  to  proceed  with  its  busi- 
ness or  to  perform  any  of  its  functions,  does  not  trans- 
fer or  destroy  its  corporate  existence. ^^  The  certifi- 
cates of  stock  of  corporations  are  considered  as  being 
somewhat  similar  in  their  nature  to  choses  in  action, 
and  have,  on  that  account,  uniformly  been  held  inca- 
pable of  transfer  under  execution,  except  where  sucb 
transfer  has  been  authorized  by  statute.^®'^  But  stat- 
utes authorizing  the  levy  and  sale  of  shares  of  the  stock 
of  corporations,  and  pointing  out  the  methods  by  which 
such  levy  and  sale  may  be  consummated,  have  been 
enacted  in  most  of  the  states.^*** 

The  title  of  the  purchaser  is,  where  the  statute  has 
been  pursued,  governed  by  substantially  the  same  rule» 
applicable  to  other  property.  In  the  absence  of  any  stat- 
ute expressly  or  impliedly  exempting  execution  sales 
of  stock  in  corporations  from  the  rules  applicable  to 
like  sales  of  other  personal  property,  the  title  of  the 
purchaser  must  necessarily  be  determined  by  the  rules 
controlling  sales  of  other  chattels.    Hence,  it  must  be 

Chesapeake  Co.,  17  Md.  195,  79  Am.  Dec.  646;  State  v.  Bank  of  Mary- 
land, 6  Gi]l  &  J.  219,  26  Am.  Dec.  561;  Slee  v.  Bloom,  19  Johns. 
475,  10  Am.  Dec.  273;  Franklin  T.  Co.  v.  Young,  8  Humph.  104; 
Angell  and  Ames  on  Corporations,  §  G40. 

185  .Tames  v.  Pontiac  R.  R.  Co.,  8  Mich.  91. 

i»6  State  V.  Bank  of  Maryland,  6  Gill  &  J.  205,  26  Am.  Dec.  561. 

197  Howe  V.  Starkweather,  17  Mass.  240;  Denton  v.  Livingston,  tf 
.Tohns.  96,  6  Am.  Dec.  264;  Williamson  v.  Smoot,  7  Mart.  (La.)  31, 
12  Am.  Dec.  494;  Foster  v.  Potter,  37  Mo.  525;  Angell  and  Ames  on 
Corporations,  §  588. 

168  Angell  and  Ames  on  Corporations,  §  589. 
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fatal  to  his  title  that  the  defendant  in  execution  had 
transferred  his  interest  prior  to  the  levy  of  the  writ. 
But  in  a  majority  of  the  states  statutes  have  been  en- 
acted declaring  that  transfers  of  stock  shall  not  be 
valid,  except  between  the  parties  thereto,  until  en- 
tered upon  the  books  of  the  corporation.  Eespecting 
the  effect  of  statutes  of  this  character  different  views 
prevail.  According  to  the  opinion  which  we  think  to  be 
less  sustained  by  reason  and  authority  than  the  con- 
trary view,  these  statutes  operate  merely  for  the  pro- 
tection of  the  corporation  and  purchasers,  and  not  for 
that  of  the  creditors  of  the  stockholders,  and, hence, it  is 
insisted  that  a  purchaser  at  an  execution  sale  takes 
subject  to  all  prior  transfers  and  liens,  whether  they 
are  entered  upon  the  books  of  the  corporation  or  not, 
though  at  the  time  of  his  purchase  he  had  no  notice 
of  them.*^  A  considerable  preponderance  of  the  de- 
cisions, however,  holds  that  these  statutes  operate  for 
the  protection  of  purchasers  at  execution  sales  either 
on  the  ground  that  it  is  incumbent  on  a  purchaser  of 
stocks,  like  a  purchaser  of  other  personal  property,  to 
make  a  change  of  possession  and  control  correspond- 
ing to  the  change  in  the  ownership,  and  to  thereby  give 
notice  to  third  persons  of  the  transfer  of  title,  or  that 
the  statutes  are  intended  to  operate  substantially  like 
those  requiring  transfers  of  real  property  to  be  at- 
tended with  certain  formalities  and  to  be  recorded  in 
some  public  office.  In  some  of  the  states,  the  levy  of 
the  writ  gives  the  judgment  creditor  a  lien  and  the  pur- 
chaser at  the  sale  a  title  paramount  to  transfers  made 

i99Tliurber  v.   Crump,   86  Ky.  408;   Clark  v.   German   S.   B'.,   61 

Miss.  611;  Beckwlth  v.  Burroughs,  13  R.  I.  294;  Cornich  v.  Richards, 

3  Le.a.  1;  Young  v.  South  T.  T.  Co.,  85  Tenn.  189.  4  Am.  St.  Rep.  752; 

Port  Townsend  N.  B.  v.  Port  Townsend  G.  &  F.  Co.,  6  Wash.  49T. 
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prior  to  the  levy  of  the  writ,  though  notice  thereof  was 
given  before  the  sale,  or  the  evidence  of  the  transfer 
was  appropriately  entered  on  the  books  of  the  corpora- 
tion prior  to  the  execution  sale,  but,  generally,  it  is  suffi- 
cient to  give  such  notice  or  to  procure  such  entry  prior 
to  the  sale.  In  either  of  these  events  the  title  of  the 
purchaser  is  subject  to  the  transfer.^""  Where,  on  the 
other  hand,  the  transfer  is  not  so  perfected,  nor  notice 
brought  home  to  the  purchaser  prior  to  the  payment 
of  his  bid,  his  title  is  not  affected  by  secret  transfers 
and  liens  of  which  he  had  no  notice,  and  which  did  not 
appear  on  the  books  of  the  corporation,***^  except  when 
there  is  no  provision  in  the  statutes  of  the  state,  nor  in 
the  charter  or  by-laws  of  the  corporation,  requiring  a 
transfer  or  lien  to  appear  on  the  books  of  the  corpora- 
tion.*"* The  title  of  the  purchaser  cannot  be  im- 
paired where  the  levy  was  made  in  the  mode  prescribed 
by  law  by  a  sale  made  after  such  levy,  though  to  an  in- 
nocent purchaser  for  value.*"^  On  the  other  hand,  the 
purchaser  takes  his  title  subject  to  all  known  transfers 
and  liens,  whether  attested  on  the  books  of  the  corpo- 
ration or  not.*"*    On  the  presentation  of   an  officer's 

200  Nicollet  N.  B.  v.  City  Bank,  38  Minn.  85,  8  Am.  St.  Rep.  643; 
Lund  V.  Wheaten  R.  Co.,  50  Minn.  36,  36  Am.  St.  Rep.  628;  Wilson 
V.  St.  Louis  etc.  R.  Co.,  108  Mo.  588,  32  Am.  St.  Rep.  624. 

2oiweston  v.  Bear  River  Co.,  5  Cal.  425,  63  Am.  Dec.  117;  Strout 
V.  Natoma  W.  &  M.  Co.,  9  Cal.  78;  Nagler  v.  Pacific  W.  Co.,  20  Cal. 
529;  Conway  v.  John,  14  Colo.  33;  Dutton  v.  Connecticut  Bank,  13 
Conn.  493;  Colt  v.  Ives,  31  Conn.  25,  81  Am.  Dec.  161;  People's  Bank 
V.  Gridley,  91  111.  457;  Fort  Madison  L.  Co.  v.  Batavia  Bank,  71 
la.  270,  60  Am.  Rep.  789;  Skowhegan  Bank  v.  Cutler,  49  Me.  315; 
Fisher  v.  Essex  Bank,  5  Gray,  373;  Blanchard  v.  Denham  G.  L. 
Co.,  12  Gray,  213;  In  re  Argus  P.  Co.,  1  N.  D.  444,  26  Am.  St.  Rep. 
647;  Application  of  Murphy,  51  Wis.  519. 

202  Sargent  v.  Essex  M.  R.  Co.,  9  Pick.  201;  Boston  Music  Hall 
V.  Cory,  129  Mass.  435. 

203  Shenandoah  V.  R.  Co.  v.  Griffith,  76  Va.  913. 

204  McCUntock  V.  Central  Bank  (Mo.),  24  S.  W.  1052;  Barse  L.  8. 
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certificate  of  purchase,  showing  a  transfer  by  execu- 
tion, it  is  the  duty  of  the  officers  of  the  corporation  to 
make  a  corresponding  transfer  on  its  books.^®^ 

§  349.  Purchaser's  Right  to  Rents  and  Profits  before 
Redemption. — Generally,  purchasers  at  execution  sales 
are  neither  entitled  to  the  possession  of  the  property 
purchased,  nor  to  participate  in  the  rents  and  profits 
thereof,  until  their  title  has  become  absolute  by  the 
failure  of  the  persons  interested  to  redeem  within  the 
time  prescribed  by  law.  Upon  the  happening  of  that 
event,  their  right  to  all  subsequently  accruing  rents  be- 
comes  perfect  and  indefeasible.  In  involuntary  as  well 
as  in  voluntary  transfers  the  rent  is  an  incident  to  the 
reversion,  and  passes  with  it.^"®  There  is  some  doubt 
respecting  the  application  of  the  law  of  relation  to  the 
purchaser's  right  to  rents  of  the  property  sold.  His 
right  necessarily  becomes  perfect  at  the  time  when,  by 
an  execution  of  the  conveyance  to  him,  he  is  vested 
with  the  legal  title  and  the  right  of  possession,  but  for 
some  purposes  his  conveyauce  takes  effect  either  from 
the  time  of  his  purchase  or  from  the  date  of  the  incep- 

Co.  V.  Range  V.  C.  Co.,  16  Utah,  59;  Weston  v.  Bear  River  Co.,  6 
Cal.  425,  63  Am.  Dee.  117;  ElaUeman  v.  P.  S.  I.  Co.,  72  Cal.  321. 
Hence  if  a  corporation  has  a  lien  upon  stock  by  Its  rules  or  by-laws, 
to  secure  debts  due  to  it  from  its  stockholders,  it  is  entitled  to  en- 
force such  lien  against  a  purchaser  at  an  execution  sale.  Angell 
and  Ames  on  Corporations,  §  589;  Jlechanics'  Bank  v.  Merchants' 
Bank.  45  Mo.  513,  100  Am.  Dec.  388;  Pei-petual  Ins.  Co.  v.  Goodf el- 
low,  9  Mo.  149;  Sewall  v.  Lancaster  Bank,  17  Serg.&  R.  285;  Grant 
V.  Mechanics'  Bank,  15  Serg.  &  R.  140;  West  Branch  Bank  v.  Arm- 
strong, 40  Pa.  St.  278;  Jennings  v.  Bank  of  California,  79  Cal.  323, 
12  Am.  St.  Rep.  145. 

205  Bailey  v.  Strohecker,  38  Ga.  258,  95  Am.  Dec.  388;  Townsend 
V.  Isenberger,  45  la.  670;  Martin  v.  Martin,  7  Md.  368,  61  Am.  Dec. 
364;  Van  Wiclden  v.  Paulson,  14  Barb.  654;  Bank  of  Pa.  v.  Wise, 
3  Watts,  394. 

206Latta  V.  Pierce,  11  Lea,  267;  Butt  v.  EUiett,  19  Wall.  544. 
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tion  of  the  lien  for  the  discharge  of  which  the  sale  was 
made.  The  statutes  of  Massachusetts  expressly  pro- 
vide that  the  judgment  debtor  is  entitled  to  rents  from 
a  lessee  in  possession  of  the  premises  from  the  date  of 
the  levy,  except  such  part  as  has  been  paid  before  re- 
ceiving notice  thereof. ^*"^  In  several  of  the  states,  a 
sheriff's  deed  has  been  held  to  entitle  the  grantee  to 
rents  from  the  date  of  the  sale,  on  the  ground  that  it 
operates  by  relation  as  of  that  day  as  a  conveyance  of 
the  legal  title  and  the  consequent  right  to  thef  rents.-*** 
In  some  cases  the  date  to  which  the  deed  relates  for  the 
purpose  of  transfer  and  the  right  to  the  rents  has  been 
held  to  be  that  of  the  confirmation,  and  not  of  that  of 
the  sale.-**® 

In  several  of  the  states,  statutes  have  been  enacted 
giving  to  purchasers  at  execution  sales  the  right  from 
the  day  of  the  sale  to  the  rents  and  profits  of  the  real 
estate  sold.^^"  If  a  tenant  is  in  possession,  the  pur- 
chaser may,  even  before  the  expiration  of  the  time  for 
redemption,  compel  the  rent  to  be  paid  to  him,  when- 
ever it  falls  due.^*'-  If  the  defendant  redeems,  he  is 
nevertheless  responsible  to  the  purchaser  for  rents  ac- 
c~ruing  after  the  sale,  and  before  the  redemption.-^*  A 
redemptioner  is  not,  on  redemption  being  made  from 
him,  under  any  obligation  to  return,  or  account  for, 

'20' Public  Stats.  Mass.,  1882,  p.  101,  §18. 

208  Bavis  V.  Newcomb,  72  Ind.  413;  Missouri  V.  L.  Co.  v.  Barwick, 
50  Kan.  57;  Wright  v.  Williams,  7  Lea,  700. 

209  Pearson  v.  Gillenwaters,  99  Tenn.  146,  63  Am.  St.  Rep.  844. 

210  Stayton  v.  Morris,  4  Harr.  (Del.)  224;  Borell  v.  Dewart,  37  Pa. 
St.  136;  Emerson  v.  Sansorae,  41  Cal.  552;  McDevitt  v.  SiiUiran, 
8  Cal.  592;  Webster  v.  Cook,  38  C.il.  428;  Kirkpatrick  v.  Boyd.  90 
Ala.  449;  Clement  v.  Shipley,  2  N.  D.  430;  Rudolph  v.  Herman,  4 
g.  D.  283;  Hardy  v.  Herriott,  11  Wash.  461. 

211  Walker  t.  McCusker,  71  Cal.  596;  Kane  v.  Mink,  64  la.  84; 
Reynolds  v.  Lathrop,  7  Cal.  43. 

211!  Kline  v.  Chase,  17  Cal.  59(5;  Kuight  v.  Truett,  18  Cal.  113. 
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rents  collected,  where  the  statute  does  not  create  such 
an  obligation.^'^*  It  is,  however,  obviously  inequitable 
to  permit  a  purchaser  or  redemptioner  to  receive  rents 
and  also  to  exact  the  same  amount  for  redemption  as  if 
such  amounts  had  not  been  received.  Hence,  the  en- 
actment, in  some  of  the  states,  of  statutes  providing 
that  when  redemption  is  sought  to  be  made,  the  person 
entitled  to  receive  the  money  to  be  paid  must  first  ac- 
eount  for  rents  and  profits  paid  him.^^*  The  person  in 
possession  is  not,  even  in  foreclosure  cases,  liable  for 
the  rents  and  profits  anterior  to  the  sale.^'^^  Rents  and 
profits  accruing  before  the  execution  of  the  deed  can- 
not be  recovered  in  ejectment  by  the  purchaser.  They 
must  be  secured  by  an  independent  action  based  upon 
the  liability  created  by  the  statute.^^*  The  purchaser 
is  entitled  to  such  equitable  remedies  as  may  be  requi- 
site to  secure  him  his  statutory  right  to  the  rents  and 
profits.  He  may,  therefore,  by  bill  in  equity,  compel 
the  persons  in  possession  to  account  with  him,^*'  or 
may  procure  the  appointment  of  a  receiver,  where  the 
defendant  or  tenant  in  possession  is  insolvent.^**  He 
cannot  recover  in  an  action  of  contract  against  any  per- 
son in  possession  of  premises  not  held  under  a  lease  or 
other  contract.  The  purchaser's  remedy  in  such  a  case, 
though  the  person  remaining  in  possession  is  the  judg- 
ment debtor,  must  be  an  action  to  recovef  the  value  of 
the  use  and  occupation  or  the  damages  resulting  from 

213  Knlpe  T.  Austin,  13  Wash.  194;  Hardy  v.  Herriot.  11  Wash. 
460. 

214  C.  C.  P.  Cal.,  §707. 

215  vV^hitney  v.  AUen,  21  Cal.  233. 

216  Henry  v.  Bvarts,  30  Cal.  425.     The  statute  allowing  purchasers 
Tents  and  profits  does  not  apply  to  tax  sales.    Mayo  v.  Woods,  31 

Cal.  269. 

217  Harris  v.  Reynolds,  13  Cal.  514,  73  Am.  Dec.  600. 
21S  HiU  V.  Taylor,  22  Cal.  191. 
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the  withholding  of  possession,  unless  some  statute  has 
created  some  other  remedy .^^® 

Whatsoever  the  nature  of  the  action  brought  by  a 
purchaser  to  recover  either  the  rents  of  the  property  or 
the  value  of  its  use  and  occupation,  he  is  likely  to  be 
met  with  the  claim  that  the  defendant  holds  possession 
under  some  lease  or  other  contract  made  by  the  judg- 
ment debtor  prior  to  the  execution  sale  or  to  the  mak- 
ing of  the  sheriff's  deed,  and  that  the  defendant  has, 
by  the  payment  of  rents  in  advance  or  of  some  other 
valuable  consideration,  become  entitled  to  remain  in 
possession  for  the  time  on  account  of  which  he  is  again 
sought  to  be  held  liable.  If  the  title  of  the  judgment 
debtor  was  subject  to  a  lien  or  to  an  execution  sale 
when  he  executed  the  lease  of  the  property  or  a  grant 
of  any  interest  therein,  his  lessee  or  grantee  cannot  ac- 
quire title  otherwise  than  subject  to  such  lien  or  sale, 
and  hence  the  fact  that  he  has  paid  rents  in  advance  or 
otherwise  given  a  valuable  consideration  for  his  lease 
or  grant  does  not,  to  any  extent,  relieve  him  from  liabil- 
ity to  the  purchaser.  The  right  of  the  latter  relates  to 
the  sale  when  it  was  not  supported  by  any  lien;  other- 
wise to  the  date  of  the  inception  of  such  lien,  and  can- 
not be  destroyed  or  impaired  by  any  subsequent  trans- 
action to  which  he  did  not  assent.^^" 

§  349  a.    The  Purchaser's  Remedy  for    Waste.— In 

California,  a  purchaser  at  an  execution  sale  may,  before 
his  title  has  become  absolute  by  the  expiration  of  the 
time  for  redemption,  maintain  an  action  to  restrain  the 

219  Tucker  v.  Byers,  57  Ark.  215. 

220  Kirkpatrick  v.  Boyd,  90  Ala.  449;  Harris  v.  Foster,  97  Cal. 
292,  33  Am.  St.  Kep.  187;  Kane  v.  Mink,  64  la.  84;  Martin  v.  Martin, 
7  Md.  308,  61  Am.  Dec.  364;  Gay  nor  v.  Blewett,  82  Wis.  313,  33 
Am.  St.  Rep.  47. 
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commission  of  waste.^^^  In  New  York  if  the  defendant 
in  execution  commits  waste  during  the  time  that  he  is 
entitled  to  redeem,  the  purchaser  may,  when  he  subse- 
quently receives  a  deed  from  the  sheriff,  recover  of  the 
defendant  for  such  waste.  The  remedy  in  such  a  case 
is  "waste,  trover,  or  a  special  action  on  the  case."  ^^* 
In  Michigan,  purchasers  of  real  estate  under  execution 
may  maintain  any  action  for  injury  to  such  real  estate 
as  if  they  were  absolute  owners  at  the  time  of  such  in- 
jury.2^ 

It  may  happen  after  an  execution  sale,  and  before 
the  expiration  of  the  time  allowed  for  redeeming  there- 
from, injuries  are  done  to  the  premises  purchased  by 
way  of  cutting  timber,  removing  fixtures,  and  other 
acts  which  substantially  impair  the  value  of  the  prem- 
ises and  prevent  the  purchaser  from  receiving,  unim- 
paired, the  property  purchased  by  him.  In  such  case, 
the  deed,  when  executed,  may  be  regarded  as  relating 
to  the  day  of  the  sale,  and  hence  as  adequate  to  support 
any  action  brought  to  recover  for  Injuries  committed 
after  that  day.^^* 

§  349  b.  Purchaser's  Right  to  Growing  Crops.— Grow- 
ing crops  are  treated  as  personal  estate  for  most  pur- 
poses. They  may  be  levied  upon  and  sold  as  such,  and 
the  purchaser  may  enter  upon  the  lands  whereon  they 
grew  for  the  purpose  of  gathering  and  removing 
them,^^^  without  becoming  liable  to  the  owner  of  the 
land  for  the  value  of  its  use  and  occupation  during  the 

221  Duprey  v.  Moran,  4  Cal.  196;  Code  Civ.  Proe.  of  Cal.,  §  706. 

222  Kich  V.  Baker,  3  Denio,  79. 

223  Marquette  H.  &  O.  R.  R.  v.  Atkinson,  44  Mich.  166. 

224  Sands  v.  Pfeiffer,  10  Cal.  259;  Stout  v.  Keyes,  2  Doug.  184,  43 
Am.  Dec.  465;  Whitney  v.  Huntington.  34  Minn.  458,  57  Am.  Rep.  68. 

225  Ante,  §§  113,  263;  Davidson  v.  Waldi-on,  31  111.  120,  83  Am. 
Dec.  206. 
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time  the  crop  is  maturing  and  becoming  fit  for  har- 
vest.-^ And  the  mere  sale  of  a  growing  crop  operates 
to  sever  it  from  the  realty,  so  that  it  will  no  longer  be 
included  in  a  voluntary  or  involuntary  transfer  of  such 
realty.^^''  But  if  there  has  been  no  severance,  actual 
or  constructive,  a  growing  crop  belonging  to  the  owner 
of  the  land  is  deemed  a  part  thereof,  and,  consequently, 
vests  in  the  purchaser  at  execution  sale.^"*  The  rule 
is  otherwise  in  Ohio;  because  as  lands  must  there  be 
appraised,  and  must  bring  two-thirds  of  their  appraised 
value  when  sold,  and  as  the  crops  are  not  included  in 
the  appraisement,  the  courts  of  that  state  adjudged  that 
they  were  not  embraced  in  the  sale.-^*  In  sales  made 
under  mortgage  foreclosures,  neither  the  mortgagor 
nor  his  lessees  or  assignees  are  entitled  to  remove  crops 
growing  on  the  land  when  the  purchaser's  title  becomes 
complete,  and  vests  him  with  a  right  of  possession.*'*** 
Where  land  is  being  cultivated  by  a  cropper,  who  is  to 
give  the  land-owner  a  portion  of  the  crops  for  the  use 
of  the  land,  a  sale  of  the  landlord's  share  under  a  fieri 
facias  against  him  will  not  operate  as  a  constructive 
severance  of  it  from  the  realty  so  as  to  take  precedence 
over  a  subsequent  sale  of  the  realty  by  the  sheriff  to  a 

226  McClellan  v.  Krall,  43  Kan.  216. 

227  Stambaugh  v.  Yeates,  2  Rawle,  161;  Meyers  v.  White,  1  Rawle, 
353. 

228Hershey  v.  Metzgar,  90  Pa.  St.  217;  Groff  v.  Levan,  16  Pa.  St. 
179;  Thweat  v.  Stamps,  67  Ala.  96;  Thomas  v.  Noel,  81  Ind.  382. 

=29  Casilly  v.  Rhodes,  12  Ohio,  88;  Albin  v.  Biegel,  40  Ohio  St. 
339;  Houts  v.  Showalter,  12  Ohio  St.  124.  The  rule  is  otherwise 
in  Indiana,  though  the  same  systpm  of  appraisement  and  sale  pre- 
vails there.    Jones  v.  Thomas,  8  Blackf.  42S. 

230  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613;  Smith  v.  Hauge,  25 
Kan.  246;  Lane  v.  King,  8  Wend.  584;  Beckman  v.  Sikes,  35  Kan. 
120;  Crews  v.  Pendleton,  1  Leigh,  297,  19  Am.  Dec.  750;  Sherman 
V.  Willett,  42  N.  Y.  146;  Howell  v.  Schenck,  4  Zab.  89;  Scrlben  v. 
Moote,  36  Mich.  64. 
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purchaser  who  receives  a  deed  before  the  rent  becomes 
due.^**  A  distinction  has  been  drawn  between  grow- 
ing crops  and  those  which,  though  not  yet  severed  from 
the  soil,  have  fully  matured  before  the  execution  of  the 
sheriff's  deed.  It  is  claimed  that  the  former  are  re- 
garded as  a  part  of  the  realty,  because  their  condition 
demands  the  continued  nourishment  and  support  of  the 
soil;  but  that  the  latter,  being  no  longer  dependent 
upon  the  soil  for  nurture,  nor  for  anything  except  a 
mere  resting-place,  are  not  a  part  of  the  realty;  and, 
finally,  that  "the  ownership  of  the  grain  should  be  de- 
termined by  its  condition,  and  not  by  the  act  of  cut- 
ting." '^^^^ 

The  sheriff  has  no  power  to  limit  the  effect  of  a  sale 
by  reserving  growing  crops  which  would  otherwise  vest 
in  the  purchaser.^^*  The  right  of  the  purchaser  to  the 
emblements  may  also  exist  and  be  enforced  against  a 
lessee  of  the  judgment  debtor.  If  this  were  not  so,  the 
latter,  by  granting  a  lease,  might  substantially  impair 
the  rights  of  the  judgment  creditor.  The  judgment, 
sale,  and  period  allowed  for  redemption  are  matters  of 
which  the  tenant  must  take  notice.  If  he  chooses  to 
sow  a  crop  which,  in  the  ordinary  course  of  nature,  he 
cannot  gather  until  the  purchaser  acquires  a  right  to 
the  possession,  he  assumes  the  risk  of  losing  such  crop 
in  the  event  that  no  redemption  is  made.^**  Timber 
which  has  fallen  down,  but  has  not  been  removed  nor 
"converted  into  saw-logs,  rails,  or  firewood  before  the 
date  of  the  delivery  of  the  sheriff's  deed,  passes  with 

231  Long  V.  Seavers,  103  Pa.  St.  517. 

232  Hecht  V.  Dettman,  56  Iowa,  679,  41  Am.  Rep.  131. 

233  Frost  V.  Kender,  65  Ga.  15. 

234  Downard  v.  Groff,  40  Iowa,  597;  Martin  v.  Knapp,  57  Iowa, 
S3G;  Wheeler  v.  Kirkendall,  67  Iowa,  612. 
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the  freehold."  ^^^  The  same  rule  prevails  with  respect 
to  the  fragments  of  a  building  which  has  been  blown 
down  by  a  tempest.  They  are  not  thereby  converted 
into  personalty,  but  pass  to  a  purchaser  of  the  realty 
at  a  sheriff's  sale.^^®  The  right  of  the  purchaser  at  an 
execution  sale  to  crops  may  be  claimed  (1)  when  they 
were  planted  by,  and  belong  to,  the  judgment  debtor, 
and  (2)  when  they  were  planted  by  and  wholly  or  partly 
belong  to  a  tenant  of  the  latter,  and  in  either  event  the 
question  may  arise  whether  the  title  of  the  purchaser 
may  be  regarded  as  attaching  at  the  time  when  he  re- 
ceived his  conveyance  or  otherwise  became  entitled  to 
the  possession  of  the  land,  or,  by  operation  of  the  doc- 
trine of  relation,  at  some  earlier  date.  If  grass  or 
growing  crops  are  severed  from  the  soil  before  an  exe- 
cution sale  is  made  of  the  realty  on  which  they  grew, 
they  become  personal  property,  and  the  title  thereof 
does  not  vest  in  a  purchaser  of  the  realty  at  a  subse- 
quent sale.^^''  As  against  the  judgment  debtor  there  is 
no  doubt  that  the  sheriff's  deed  conveys  title  to  grow- 
ing crops  belonging  to  him  and  standing  on  the  land 
purchased,^**  though,  perhaps,  if  they  are  fully  ripened, 
they  may  be  regarded  as  personal  property,  though  not 
actually  severed  from  the  soil,  and  hence  deemed  ex- 
cluded from  an  execution  sale  of  such  soil.^^^  The  land 
sold  may  have  been  leased  and  the  crops  thereon  may 

235  Leldy  V.  Proctor,  97  Pa.  St.  486;  Frank  v.  Magee,  49  La.  An. 
1250. 

236  Rogers  V.  Gilinger,  30  Pa.  St.  185,  72  Am.  Dec.  694. 

237Eeily  v.  Carter,  75  Miss.  798,  65  Am.  St.  Rep.  621;  Yeazel  v. 
White,  40  Neb.  432. 

238  Thweat  v.  Stamps,  67  Ala.  96;  Missouri  V.  L.  I.  Co.  v.  Kiehl, 
25  Kan.  396;  Smith  v.  Hague,  25  Kan.  246;  Scriven  v.  Moote,  36 
Mich.  64;  Ledyard  v.  Phillips,  47  Mich.  305;  Bear  v.  Bitzer,  16  Pa. 
St.  175,  55  Am.  Dec.  470. 

238  First  N.  B.  v.  Beegle,  52  Kan.  709,  39  Am.  St.  Rep.  305. 
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have  been  planted  and  cultivated  by  a  tenant  who,  by 
the  terms  of  his  lease,  is,  as  between  him  and  the  land- 
lord, entitled  to  the  whole  or  some  part  thereof.  If 
they  were  planted  after  the  lieoi  attached  under  which 
the  sale  was  made,  the  rights  of  the  lessee  would  seem 
on  principle  to  be  no  greater  than  those  of  his  lessor, 
and  hence  such  crops  should  be  held  to  belong  to  the 
purchaser,  when  their  condition  is  such  that  they  must 
have  belonged  to  him  if  produced  by  the  judgment 
debtor;  and  some  of  the  courts  have  so  decided.**** 
Others  have  applied,  in  favor  of  the  lessee,  the  general 
rule  that  if,  when  a  tenant  plants  his  crop,  he  cannot 
know  at  what  time,  if  at  all,  the  title  of  his  landlord 
will  cease,  such  tenant  remains  entitled  to  such  crop, 
though,  before  its  ripening  or  severance,  the  estate  of 
the  landlord  has  terminated.^** 

The  next  question  is,  conceding  that  the  purchaser 
is  entitled  to  growing  crops,  when  does  his  title  thereto 
commence?  Is  it  at  the  date  of  the  sale  or  of  the  exe- 
cution of  the  conveyance  pursuant  thereto?  In  other 
words,  may  he  be  prejudiced  by  any  transfer  made  sub- 
sequent to  the  sale  or  the  inception  of  the  lien  under 
which  it  was  made.  The  weight  of  authority  favors 
the  proposition  that  the  law  of  relation  operates  in  his 
favor,  and  that,  if  he  is  otherwise  entitled  to  the  crop, 
his  right  cannot  be  destroyed  by  any  transfer  made 
after  the  confirmation  of  the  sale,  nor  when  the  crop 
remains  on  the  land  at  the  time  of  the  sale,  by  any 

240  Goodwin  V.  Smith,  49  Kan.  351,  33  Am.  St.  Rep.  373;  Davis  v. 
Newcomt),  72  Ind.  413;    Reily  v.  Carter,  75  Miss.  798,  05  Am.  St. 

Rep.  621. 

241  Monday  v.  O'Neil,  44  Neb.  724,  48  Am.  St.  Rep.  766;  Dail  v. 
Freeman,  92  N.  C.  351;  Bittinger  v.  Baker,  29  Pa.  St.  66,  70  Am. 
Dec.  154;  McKeeby  v.  Webster,  170  Pa.  St.  624. 
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transfer  made  after  the  lien  attached  to  the  land.*** 
The  right  of  a  purchaser  to  growing  crops  may  be  en- 
forced by  an  action  of  trespass,***  trover,***  or  replev- 
in; **^  and,  when  none  of  these  remedies  are  adequate, 
may  be  protected  by  injunction.**** 

§  350.  The  Purchaser's  Right  to  Possession,  and  the 
Remedy  for  Its  Enforcement. — Purchasers  at  execution 
salesj  when  their  title  becomes  absolute  by  the  expira- 
tion of  the  period  allowed  for  redemption,  succeed  to 
the  rights  of  the  defendant  in  execution,  and  become 
entitled  to  the  possession  of  the  property  purchased, 
if  the  defendant  was  so  entitled.  This  possession,  un- 
less peaceably  relinquished,  must  be  recovered  by  due 
process  of  law.  If  the  lands  sold  are  vacant,  no  doubt 
the  purchaser  may  take  possession,  if  he  can  do  so  with- 
out any  breach  of  the  peace.**'^  But  he  is  under  no 
circumstances  justified  in  talking  forcible  posses- 
sion.*** 

Purchasers  under  decrees  in  chancery  are  usually 
placed  in  possession  of  their  property  by  an  officer  of 
the  court,  acting  under  a  writ  of  assistance  issued  in 
the  case  in  which  the  decree  was  entered.  The  circum- 
stances in  which  this  writ  may  properly  issue,  and  the 
mode  of  proceeding  to  obtain  its  issuance,  have  already 

2*2  Missouri  V.  L.  Co.  v.  Barwick,  50  Kan.  HI;  Ruggles  v.  Na- 
tional Banlj,  43  Mich.  192;  Batterman  v.  Albright,  122  N.  Y.  484,  19 
Am.  St.  Rep.  510;  contra,  Dail  v.  Freeman,  92  N.  C.  351. 

2*3  Lane  v.  King,  8  Wend.  584;  Simers  v.  Saltus,  3  Denio,  219; 
Brittain  v.  McKay,  1  Ired.  205,  35  Am.  Dec.  738. 

244Bittingcr  v.  Baker.  20. Pa.  St.  66,  70  Am.  Dec.  154. 

2*5  Jones  V.  Thomas,  8  Blackf.  428. 

246  Porche  v.  Bodin,  28  La.  Ann.  761. 

247  McDougall  V.  Sitcher,  1  Johns.  42;  Leidy  v.  Proctor.  97  Pa.  St 
486;  Orser  v.  Storms,  9  Cow.  687,  18  Am.  Dec.  543;  Bergeron  T. 
Dartmouth  S.  B.,  62  N.  H.  655. 

248  People  V.  Nelson,  13  Johns.  340. 
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been  considered.^'*'*  The  power  of  courts  of  chancery 
to  place  purchasers  in  possession  of  the  property  pur- 
chased is  conceded,-^**  provided  it  may  be  effectually 
exercised  without  assuming  authority  over  persons  or 
subject-matters  not  within  the  jurisdiction  of  the  court. 
But  if  some  person,  not  a  party  to  the  suit,  was  in  ad- 
verse possession  of  the  property  when  it  was  com- 
menced, or  has  taken  such  possession  since,  without  any 
collusion  with  any  of  the  parties,  as  neither  he  nor  his 
claim  was  before  the  court  in  the  principal  suit,  the 
court  will  not  assume  jurisdiction  over  him  or  it,  on 
application  being  made  for  a  writ  of  assistance,  but 
will  leave  the  purchaser  to  pursue  his  remedy  by  some 
independent  action.^°^  The  court  may  also  decline  to 
grant  a  writ  of  assistance  when  the  judgment  debtor 
claims  in  good  faith  to  have  a  title  not  capable  of  as- 
sertion in  the  former  suit,  under  which  he  has  a  right 
to  remain  in  possession.^^^  If,  on  the  other  hand,  a 
party  in  possession  has  entered  pendente  lite  under  the 
defendant  or  by  collusion  with  him,  he  may  be  dispos- 
sessed under  this  writ.^^'*  The  issuance  of  the  writ 
cannot  be  resisted  upon  grounds  which  ought  to  have 
been  urged  at  some  earlier  stage  of  the  proceedings,  or 
which,  if  then  urged,  were  decided  against  the  respond- 
ent.==^* 

In  a  few  of  the  states,  statutes  have  been  enacted, 
under  which  purchasers  at  execution  sales  may  obtain 

240  Ante,   §§37d    and  37  e. 

250  Bright  V.  Penny  wit,  21  Ark.  130;  Jacl^son  v.  Warren,  32  111. 
331;  Trabue  v.  Ingalls,  6  B.  Mon.  82;  Gorton  v.  Paine.  18  Fla.  117; 
Applcg^rth  V.  Russell,  25  Md.  317. 

251  Wright  V.  Rodney,  5  Houst.  573;  Trammel  v.  Simmons,  8  Ala. 
271;  Wiley  v.  Carlisle.  93  Ala.  237. 

262  Hayward  v.  Kinney,  84  Mich.  591. 

263  Creighton  v.  Paine,  2  Alal  158;  Brown  t.  Marzyck,  19  Fla.  840; 
Paine  v.  Root,  121  111.  77. 

254  Le  Conte  v.  Irwin,  23  S.  C.  106. 
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possession  by  proceedings  instituted  in  the  same  suit 
in  which  the  execution  issued.^^**  Generally,  however, 
the  purchaser  must  resort  to  an  action  of  ejectment.*'** 
In  such  action  he  need  ordinarily  show  only  the  judg- 
ment, execution,  and  officer's  deed,  and  that  the  de- 
fendant was  in  possession  of  the  property  at  or  subse- 
quent to  the  inception  of  the  judgment  lien.^'^ 

It  has  sometimes  been  held  that  even  the  production 
of  the  judgment  in  evidence  is  not  indispensable  when 
the  action  is  against  the  defendant  in  execution;  ^'"* 
and  this  view  received  the  unequivocal  support  of  the 
late  Professor  Greenleaf  in  his  treatise  oa  the  law  of 
evidence.^®  He  claimed  that  when  a  defendant  has 
permitted  an  execution  to  be  levied  upon  his  property, 
and  has  allowed  the  levy  to  be  followed  by  a  sale,  and 
has  taken  no  steps  to  quash  the  writ,  "it  will  be  pre- 
sumed, in  an  action  against  him,  that  the  judgment  is 
right."  But  it  is  so  well  settled  that  no  attention  need 
be  paid  to  a  writ  issued  on  a  void  judgment,  or  without 
any  judgment,  that  we  thint  the  inaction  of  the  defend- 
ant affords  a  ground  for  the  presumption  that  he  sup- 

255  Seymour  v.  Morgan,  45  Ga.  201;  McMechen  v.  Marman,  8  Gill 
&  J.  57;  Oakland  E.  Co.  v.  Keenan,  56  Pa.  St.  198;  Waters  v.  Du- 
vall,  6  Gill  &  J.  76;  Dorsey  v.  Campbell,  1  Bland,  357;  Goodbar  v. 
Daniel,  88  Ala.  563,  16  Am.  St.  Eep.  76;  Merritt  v.  Rickey,  127  Ind. 
400. 

256  Ely  V.  Thompson,  3  A.  K.  Marsh.  69;  Morton  v.  Sanders,  2  J. 
J.  Marsh.  194,  19  Am.  Dec.  128. 

257  Whatley  v.  Newsom,  10  Ga.  74;  Hartley  v.  Ferrell,  9  Pla.  374; 
Shaffer  v.  Bolander,  4  G.  Greene,  201;  Moran  v.  Patton,  10  U.  0. 
Q.  B;  640;  McEntlre  v.  Durham,  7  Ired.  151,  45  Am.  Dec.  512;  Green 
V.  Watrous,  17  Serg.  &  R.  393. 

258  Green  v.  Cole,  13  Ired.  425;  Rutherford  v.  Eaburn,  10  Ired.  144; 
Hardin  v.  Cheek,  3  Jones,  135,  64  Am.  Dec.  600;  Douglass  v.  Brad- 
ford, 3  U.  C.  C.  P.  459. 

250  2  Greenl.  Ev.,  §  316,  citing  Doe  v.  Murless,  6  Maule  &  S. 
110;  HofCman  v.  Pitt,  5  Bsp.  22;  Cooper  v.  Galbraith,  3  Wash.  0.  0. 
540. 
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posed  the  writ  to  have  issued  without  any  authority, 
and  to  have  no  power  to  harm  him,  rather  than  for  the 
presumption  that  the  judgment  existed,  and  was  valid. 
At  all  events,  it  seems  now  to  be  quite  well  settled  that 
a  person  seeking  to  recover  property,  and  basing  his 
claim  upon  an  execution  sale,  must  prove  the  judgment 
upon  which  the  writ  issued.^^® 

§  351.  What  Defenses  may  be  Asserted  against  the 
Purchaser. — An  action  to  recover  possession  of  the 
property  purchased  at  an  execution  or  judicial  sale  may 
be  either  against  the  judgment  debtor  and  his  succes- 
sors in  interest  or  against  a  person  in  no  way  connected 
with  the  title  of  such  judgment  debtor.  Where  he,  or 
one  succeeding  to  his  title  or  possession,  is  the  party 
resisting  the  right  of  the  purchaser  to  recover,  the  de- 
fenses which  he  may  interpose  are  very  limited.  He 
may  show  that  the  judgment  under  which  the  sale  was 
made  was  void,  and  hence,  cannot  transfer  any  title  or 
right  of  possession  to  the  pnrchaser.^*^     A  defense  may 

280  Peterson  v.  'WeisTjem,  75  Cal.  178;  Leviston  v.  Hennlnger,  77 
Cal.  462;  Gillespie  v.  Badgett,  2  Lea,  052;  Jackson  v.  Latta,  15  Kan. 
216;  Carbine  v.  Morris,  92  111.  555;  Sharpe  v.  Eoe,  13  Bush,  461;  Peo- 
ple V.  Doe,  31  Cal.  220;  Bryan  v.  Brown,  2  Murph.  343;  Criswell  v. 
Ragsdale,  IS  Tex.  444;  Den  v.  Despreaux,  7  Halst.  182;  Wilson  v. 
McVeagh,  2  Yeates,  86;  Carlisle  v.  Longwortb,  5  Ohio,  368;  Dobson 
V.  Murphy,  1  Dev.  &  B.  586;  Sullivan  v.  Davis,  4  Cal.  291;  Doe  v. 
Smith,  2  Stark.  199,  note;  1  Holt's  Cases,  589,  note;  Lanning  v. 
London,  4  AVash.  C.  0.  513;  Fenwick  v.  Floyd,  1  Har.  &  G.  172;  Hihn 
V.  Peek,  SO  Cal.  287;  Atchinson  v.  Ilosalip,  4  Chand.  12;  Btheridge  v. 
Edwards,  1  Swan,  426;  Fischer  v.  Eastman,  68  111.  78;  6  Chic.  L.  N. 
52.  See  Davis  v.  Baker,  67  N.  C.  388,  for  an  Instance  where  the 
production  of  the  original  judgment  was  not  required,  because  It 
had  been  confirmed  and  made  a  judgment  of  a  higher  court. 

261  Rimes  V.  Williams,  99  Ga.  281;  Wooters  v.  Joseph  (111.),  27 
N.  B.  80;  James  v.  Mayor,  41  La.  Ann.  1100;  Barber  v.  Morris)  37 
Minn.  194,  5  Am.  St.  Rep.  836;  Howell  v.  Gilt-Edge  M.  Co.,  32  Neb. 
627;  Miller  v.  Plus,  45  Neb.  701;  Hoppock  v.  Cray  (N.  J.  Ch.),  21 
Atl.  624;  McCauley  v.  Williams,  122  N.  0.  293;  Crenshaw  V.  Julian, 
26  S.  C.  483,  4  Am.  St.  Rep.  719. 
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also  be  successfully  made  on  the  ground  that  the  execu- 
tion or  any  essential  proceeding  taken  thereunder  wa» 
void,^**^  but  we  shall  not  here  undertake  to  consider 
what  executions  or  proceedings  are  void  to  the  extent 
of  leaving  a  purchaser  without  title,  for  these  matters 
have  been,  to  a  great  extent,  the  subjects  of  preceding 
chapters  of  this  work.  The  judgment  or  execution 
may  not  have  been  void,  but  after  the  sale  one  or  both 
may  have  been  set  aside  by  the  court.  If  so,  its.action 
is  usually  restricted  in  its  consequences  to  purchasers 
vi'itli  notice  of  the  irregularities  inducing  the  action  of 
the  court."^** 

A  judgment  debtor  or  his  successor  in  interest  may 
avoid  the  recovery  of  possession  by  the  purchaser  by 
proving  that,  though  the  defendant  had  an  estate  or  in- 
terest in  the  property,  it  was  not  subject  to,  or  was  ex- 
empt from,  execution.^^  A  familiar  instance  of  this  is 
the  holding  of  possession  under  an  equitable  title,^^  or 
as  a  mere  tenant  at  will  or  by  sufferance,-"*  where 
such  titles  are  not  subject  to  execution,  or  that  the 
judgment  debtor  held  the  naked  legal  title  without  hav- 
ing any  beneficial  interest  therein.^'*'^  So  the  defend- 
ant may  show  that  the  property  was  a  homestead,  and^ 
on  that   account,  not   the  subject   of   an   involuntary 

202  Prentiss  v.  Bowflen,  145  N.  Y.  342. 

203  Gowen  v.  Conlow,  51  Minn.  213;  CMmblee  v.  Brongtton,  120 
N.  C.  170;  Martin  v.  Minneliatka  S.  B..  7  S.  D.  203;  Huckins  v.  Kapf 
(Tex.  App.),  14  S.  W.  1016;  Halllday  v.  Stuart,  151  U.  S.  229. 

264  Harris  v.  Miuray,  28  N.  Y.  574,  86  Am.  Dec.  268;  Cooli  v. 
Webl),  18  Ala.  810;  Dickinson  v.  Smitli,  25  Barb.  102;  Badlam  v.  Cox, 
11  Ired.  4.nu. 

285  Elmore  v.  Harris,  13  Ala.  300;  Davis  v.  McKinney,  5  Ala.  729; 
BaiUara  v.  (^ox,  11  Ired.  4."ii;;  Dworak  v.  More,  25  Neb.  735;  Bates  v. 
Lingerwood  M.  Co.,  130  N.  Y.  200. 

206  Dickinson  v.  Smith,  25  Barb.  102;  Colvin  v.  Baker,  2  Barb.  206; 
Clements  v.  Pearee.  Ki  Ala.  284. 

26'  Stone  V.  Perkins,  85  Fed.  Rep.  610. 
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transfef,^'^  unless  the  sale  is  a  judicial  one,  and  the 
husband  and  wife  were  both  parties  to  the  decree  di- 
recting the  sale.^'*'*  The  sale  of  exempt  personal  prop- 
erty under  execution,  where  the  right  of  exemption  has 
not  been  expressly  or  impliedly  waived,  is  also  void, 
and  the  purchaser,  therefore,  may  always  be  met  with 
this  defense,  where  the  facts  are  sufficient  to  support 
it.=^" 

If  the  defendant  in  execution  was  in  possession  of 
the  personal  property  sold,  he  must  surrender  such  pos- 
session to  the  purchaser,  and  cannot  avoid  his  obliga- 
tion to  do  so  by  showing  that  his  title  was  invalid,  and 
that  a  third  person  is  the  true  owner  and  entitled  to  the 
possession.^'^ 

All  persons  who  come  into  possession  under  the  de- 
fendant in  execution,  after  the  lien  of  the  judgment  or 
of  the  levy  has  attached,  hold  rights  subordinate  to  the 
lien,  and  can  assert  no  defenses  against  the  purchaser 
which  would  not  be  equally  available  to  the  defendant 
in  execution.^'^"     If  the  defendant  in  execution  contin- 

268  wHliams  v.  Young,  17  Cal.  403;  Hughes  v.  Watt,  26  Ark.  228; 
Pardee  v.  Lindley,  31  111.  174,  83  Am.  Dee.  219;  Brokaw  v.  Ogle,  170 
111.  115;  Gunn  v.  Wynne  (Tex.  Civ.  App.),  43  S.  W.  290. 

260  Haynes  v.  Meet,  14  Iowa,  320;  Trader's  N.  B.  v.  Scliorr,  20 
Wash.  1. 

270  Phillips  V.  Taber,  83  Ga.  5G5. 

271  Normant  v.  Eureka  Co.,  98  Ala.  181,  39  Am.  St.  Rep.  45;  Rob- 
inson V.  Thornton,  102  Cal.  681;  Crenshaw  v.  Julian.  26  S.  C.  283,  4 
Am.  St.  Rep.  719:  Boyd  v.  Jones,  49  Mo.  202;  Jackson  v.  Scott,  18 
Johns.  94;  Matney  v.  Graham,  59  Mo.  190;  Wade  v.  Saunders,  70 
N.  C.  277;  Jackson  v.  Graham,  3  Caines,  188;  Stuckey  v.  Crosswell, 
12  Rich.  273;  Hailey  v.  Curry,  3  Strob.  99;  Dunlap  v.  Cook,  18  Pa. 
St.  454;  Gould  v.  Hendrickson,  96  111.  599;  Turner  v.  First  Nat.  Bank, 
78  Ind.  19;  McDonald  v.  Badger,  23  Cal.  393,  83  Am.  Dee.  123;  Fer- 
guson V.  Miles,  3  Gilm.  358,  44  Am.  Dec.  702;  Hayes  v.  Bernard,  38 

111.  297. 

272  Bank  of  XJtica  v.  Mersereau,  3  Barb.  Ch.  528.  49  Am.  Dee.  189; 
Carson  v.  Smart,  12  Ired.  309;  Young  v.  Algeo,  3  Watts,  223;  Eisen- 
hart  V.  Slayraaker,  14  Serg.  &  R.  153. 
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ues  in  possession  of  the  property,  he  is  regarded  as  a 
tenant  at  will  '■^'^'^  of  the  purchaser,  and  not  as  an  ad- 
verse holder;  ^'^*  nor  can  he  claim  against  the  pur- 
chaser the  title  or  rights  of  an  adverse  holder  until 
after  he  has  given  notice  to  the  purchaser  that  he  has 
assumed  an  attitude  of  hostility.^'^' 

We  have  already  stated  that  a  defendant  in  execu- 
tion and  his  successor  in  interest  may  resist  an  action 
by  the  purchaser  to  recover  possession  of  the  property 
where  it  is  not  subject  to  execution.  Its  exemption 
from  this  writ  may  sometimes  exist  without  being  de- 
clared in  express  terms  by  statute,  as  where  public  pol- 
icy or  some  statute  forbids  the  transfer  of  the  title  to 
another.  Thus,  one  may  be  in  possession  of  public 
lands  of  the  United  States  intending  to  acquire  title 
thereto  under  the  pre-emption  or  homestead  laws, 
which,  in  turn,  may  forbid  any  transfer  of  such  title 
prior  to  full  compliance  with  such  laws.  If  so,  an 
execution  sale  cannot  transfer  title  to  the  purchaser, 
and  the  defendant  may  retain  possession  upon  showing 
that,  at  the  date  of  the  sale,  he  was  a  mere  occupant 
of  the  public  lands  of  the  United  States,  and  that  since 
the  sale  he  has  acquired  a  homestead  or  other  right 
under  the  United  States.^'^**  To  maintain  the  general 
rule  in  such  circumstances  would  impair  the  power  of 
the  general  government  over  the  public  domain,  and 
conflict  with  the  homestead  and  pre-emption  laws. 

2T3  Colvin  V.  Baker,  2  Barb.  206. 

274,Tacksoii  V.  Sternberglj,  1  Johns.  Cas.  153;  Jackson  v.  Scott,  18 
Johns.  94;  Hardy  v.  Simpson,  Busb.  325;  Webb  v.  Thompson,  23  Ind. 
428. 

27B  Swift  V.  Agnes,  33  Wis.  228. 

2T6  Emerson  v.  Sansome,  41  Cal.  5f)2;  Montgomery  v.  Whiting,  40 
Cal.  294;  Rupert  v.  .Tones,  119  Cal.  111. 
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§  351  a.  Purchaser's  Rights  Arising  from  Ratification 
of  the  Sale  by  the  Parties  in  Interest.— As  a  general  rule, 
a  confirmation  or  ratification  cannot  strengthen  a  void 
estate.  "For  confirmation  may  make  a  voidable  or 
defeasible  estate  good,  but  cannot  operate  on  an  estate 
void  in  law."  ^'^  If  this  rule  be  one  of  universal  appli- 
cation, then  there  can  be  no  necessity  for  considering 
the  question  of  ratification  in  connection  with  void 
judicial  sales.  But  this  is  one  of  those  rules  which  are 
so  limited  by  exceptions  that  the  circumstances  to 
which  it  may  be  applied  are  scarcely  more  numerous 
than  those  from  which  its  application  must  be  with- 
held. There  can  now  be  scarcely  any  doubt  that  void 
judicial  sales  are  within  the  exceptions,  and  are  unaf- 
fected by  the  rule.^'^*  These  sales  may  be  ratified 
either  directly  or  by  a  course  of  conduct  which  estops 
the  party  from  denying  their  validity.  Thus,  if  the 
defendant  in  execution,  after  a  void  sale  of  his  property 
has  been  made,  claims  and  receives  the  surplus  pro- 
ceeds of  the  sale,  with  a  full  knowledge  of  his  rights, 
his  act  must  thereafter  be  treated  as  an  irrevocable 
confirmation  of  the  sale.*''® 

In  a  case  decided  in  Pennsylvania  a  judgment  was 
recovered  against  the  administrator  of  an  estate.     The 

2T7  Bouvier's  Law  Die,  tit.  Confirmation. 

278  Maple  V.  Kussart,  53  Pa.  St.  348,  91  Am.  Dec.  214;  Johnson  v. 
Fritz,  44  Pa.  St.  449;  Deford  v.  Mercer,  24  Iowa.  118,  92  Am.  Dec. 
460;  Pursley  v.  Hayes,  17  Iowa,  310;  Johnson  v.  Cooper,  56  Miss.  608. 

279  Stroble  v.  Smith,  8  Watts,  280;  Headen  v.  Oubre,  2  La.  Ann. 
142;  Coleman  v.  Dewees,  3  La.  Ann.  698;  Huffman  v.  Gaines.  47 
Ark.  227;  Sittig  v.  Morgan,  5  La.  Ann.  574;  McLeod  v.  Johnson,  28 
Miss.  374;  Southard  v.  Perry,  21  Iowa,  488,  89  Am.  Dec.  587;  State 
V.  Stanley,  14  Ind.  409;  Crowell  v.  Meconkey,  5  Pa.  St.  168;  Wood- 
stock I.  Co.  V.  FuUenwider,  87  Ala.  584,  13  Am.  St.  Rep.  73;  Fallon 
V.  Worthington,  13  Colo.  559.  16  Am.  St.  Rep.  231;  Hazel  v.  Lyden, 
51  Kan.  233,  37  Am.  St.  Rep.  273;  Brewer  v.  Nash,  16  R.  I.  458,  27 
Am.  St  Rep.  749. 
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heirs  of  the  decedent  were  not  parties  to  the  action  in 
which  this  judgment  was  recovered,  and  were,  there- 
fore, under  the  laws  of  that  state,  unaffected  by  it. 
Under  this  judgment  writs  were  issued,  and  lands 
of  the  decedent  levied  upon,  condemned,  and  sold. 
They  produced  funds  more  than  sufficient  to  satisfy  the 
judgment.  The  surplus  was  paid  to  the  heirs.  One 
of  the  daughters  having  brought  ejectment  for  the 
lands,  the  supreme  court,  in  discussing  and  determin- 
ing her  rights,  said:  "She  was  perfectly  acquainted 
with  the  fact  that  she  had  not  been  served  with  process 
to  make  her  a  party  to  the  judgment  on  which  the  sale 
was  made,  and  that  she  had  not  voluntarily  made  her- 
self a  party  to  that  proceeding  without  process;  and 
there  is  no  evidence  to  repel  the  presumption  that  she 
was  equally  well  acquainted  with  the  rules  of  law 
which  entitled  her  to  disregard  a  sale  made  under  such 
a  judgment  as  having  no  operation  whatever  upon  her 
rights,  unless  she  did  some  act  which,  on  principles  of 
equity  and  common  honesty,  might  estop  her  from  im- 
peaching it.  As  she  was  not  a  defendant  in  the  execu- 
tion, she  had  no  right,  in  that  character,  to  receive  any 
part  of  the  money  after  payment  of  the  creditor's 
claim.  Her  only  title  to  the  money  depended  upon  the 
effect  of  the  proceedings  in  divesting  her  estate  in  the 
land  and  converting  it  into  money  by  passing  her  title 
to  the  purchasers.  Upon  this  ground  alone  could  she 
make  any  claim  to  the  money,  in  law  or  equity.  The 
receipt  of  her  share  of  the  money  was  therefore  an  af- 
firmation that  her  title  had  passed  to  the  purchasers 
by  virtue  of  the  sheriff's  sale,  and  she  cannot  be  re- 
ceived to  make  a  contrary  allegation  now,  to  the  injury 
of, those  who  paid  their  money  on  the  faith  of  the  con- 
veyance.    Where  a  sale  is  made  of  land,  no  one  can  be 
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permitted  to  receive  both  the  money  and  the  land. 
Even  if  the  vendor  possessed  no  title  whatever  at  the 
time  of  the  sale,  the  estoppel  would  operate  upon  a 
title  subsequently  acquired.  It  was  held  by  this  court, 
at  a  late  sitting  in  Harrisburg,  that  'equitable  estop- 
pels of  this  character  apply  to  infants  as  well  as  to 
adults,  to  insolvent  trustees  and  guardians  as  well  as 
persons  acting  for  themselves,  and  have  place  as  well 
where  the  proceeds  arise  from  a  sale  by  authority  of 
law  as  where  they  spring  from  the  act  of  the  party.'  *^" 
The  application  of  this  principle  does  not  depend  upon 
any  supposed  distinction  between  a  void  and  voidable 
sale.  The  receipt  of  the  money,  with  the  knowledge 
that  the  purchaser  is  paying  it  upon  an  understanding 
that  he  is  purchasing  a  good  title,  touches  the  con- 
science, and  therefore  binds  the  right  of  the  party  in 
one  case  as  well  as  the  other."  ^^^  Perhaps  it  is  not 
essential  that  the  defendant  in  execution  should  have 
directly  received  any  part  of  the  proceeds  of  the  sale. 
If  he  knows  of  the  sale,  makes  no  objection  thereto, 
and  permits  the  proceeds  to  be  applied  to  the  payment 
of  his  debts,  he  will,  at  lea^t  in  Pejinsylvania,  be  pre- 
cluded from  denying  its  validity.^'*^  This  rule  has 
been  applied  in  Georgia  against  a  defendant  who,  being 

280  Commonwealth  v.  Shuman's  Adm'r,  6  Harris,  346;  McPherson 
V.  Cunli£Ee,  11  Serg.  &  R.  426,  14  Am.  Dec.  642;  Wilson  v.  Bigger, 
7  Watts  &  S.  Ill;  Stroble  v.  Smith,  8  Watts,  280;  Benedict  v.  Mont- 
gomery, 7  Watts  &  S.  238,  42  Am.  Dec.  230;  Martin  v.  Ives,  IT  Serg. 
&  R.  364;  Crowell  v.  Meconkey,  5  Barr,  168;  Hamilton  v.  Hamilton, 
4  Barr,  193;  Dean  v.  Connelly,  6  Barr,  239;  Robinson  v.  Justice,  2 
Penr.  &  W.  19,  21  Am.  Dec.  407;  Share  v.  Anderson,  7  Serg.  &  R. 
48,  10  Am.  Dec.  421;  Furness  v.  Ewing,  2  Barr,  479;  Adlum  v.  Yard, 
1  Rawle.  163,  18  Am.  Dec.  608. 

281  Smith  V.  Warden,  19  Fa.  St.  429. 

282  Spragg  V.  Shriver,  25  Pa.  St.  282,  64  Am.  Dec.  698;  Mitchell 
T.  Freedley,  10  Pa.  St.  208;  Maple  v.  Kussart,  53  Pa,  St.  352,  91 
Am.  Dec.  214;  Williard  v.  Williard,  56  Pa.  St.  128. 
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present  at  a  sale,  was  one  of  the  bidders  and  made  no 
objection  or  suggestion  founded  upon  a  claim  of  ir- 
regularity on  account  of  which  he  subsequently  in- 
sisted the  sale  was  void.^*^  We  think,  however,  the 
better  opinion  is  that  mere  silence  or  acquiescence  on 
the  part  of  the  defendant  in  execution,  not  attended 
with  any  affirmative  act  on  his  part,  does  not  ratify  a 
void  sale,  nor  estop  him  from  urging  its  invalidity.*** 
If  lands  are  sold  at  a  partition  or  other  chancery  sale, 
no  cotenant  who  has  claimed  and  received  his  share 
of  the  proceeds  can  deny  the  validity  of  the  partition. 
He  cannot  be  allowed  to  retain  the  money  and  regain 
the  land.*^ 

§  352.  The  Purchaser's  Remedy  for  Failure  of  Title.— 
A  piirchaser  at  an  execution  or  judicial'  sale  may  ob- 
tain nothing  by  his  'purchase.  This  is  the  case — 1. 
When  the  proceedings  are  so  defective  that  they  can- 
not divest  the  defendant  of  his  title;  and  2.  When  the 
defendant  had  no  title  to  divest,  or  at  least  had  no 
title  which  was  capable  of  being  divested  by  the  sale. 
In  either  case,  the  purchaser  parts  with  a  valuable 
consideration,  for  which  he  acquires  nothing.  The 
question  then  arising  is:  Has  the  purchaser  any  rem- 
edy? and  if  so,  what  is  the  remedy?  and  to  what  cases 
may  it  be  applied  with  success?  When  the  plaintiff  is 
Ihe  purchaser,  we  have  already  shown  that  he  may,  in 
most  states,  upon  failure  of  his  title,  in  effect  vacate 
the  apparent  satisfaction  produced  by  the  sale,  and  ob- 
tain a  new  execution.*****    If  the  title  fails  through  de- 

2«3  Mock  V.  Stuckey.  OG  Ga.  187. 

284  Moody's  Helis  v.  Moeller,  72  Tex.  635,  13  Am.  St.  Rep.  839. 
2S5  Tooley  v.  Giidley,  3  Sniedcs  &  M.  4113,  41  Am.  Dec.  028;  Mer- 
ritt  V.  Hoi'DP,  5  Ohio  St.  307.  67  Am.  Dec.  298. 
280  §  54;  Sargent  v.  Sturm,  23  Cal.  359,  83  Am.  Dee.  118;  Piper  v. 
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fects  in  the  proceedings  arising  from  the  neglect  or 
misconduct  of  the  sheriff,  the  purchaser  can  sustain 
an  action  on  the  case  against  that  officer. ^^'^  Where 
a  purchase  is  made  under  a  decree  in  equity,  and  such 
decree  is  reversed  for  a  jurisdictional  defect  in  the  pro- 
ceedings, or  where  the  title  fails  because  the  grantee  of 
a  mortgagor  was  not  a  party  to  a  foreclosure,  the  plain- 
tiff has  the  riglit  to  prosecute  further  proceedings.  In 
the  case  first  named,  he  may  have  the  process  properly 
served,  and  thus  give  the  court  jurisdiction  to  proceed. 
In  the  second-named  case,  he  may  apply  to  the  court, 
have  the  sale  vacated,  the  satisfaction  canceled,  and 
then,  by  supplemental  bill,  bring  in  the  proper  parties 
and  have  the  property  resold.  In  either  case,  the  pur- 
chaser may,  by  applying  to  the  court  in  the  original 
suit,  have  the  proceedings  conducted  for  his  benefit, 
though  in  the  name  of  the  original  plaintiff.^^  The 
time  within  which  this  application  must  be  made  is 
not  clearly  settled.  That  it  is  unlimited  none  will  in- 
sist. It  must  be  within  what  the  court  regards  as  a 
reasonable  time.  "The  rule  requires  that  he  shall  in- 
form, himself  of  the  law  and  facts  within  a  reasonable 
time  after  his  purchase,  in  order  to  avail  himself  of  the 
privilege  accorded  to  him  by  a  court  of  equity,  to  se- 
cure in  the  same  suit  a  return  of  his  money."  ^*®  If 
in  favor  of  parties  attempted  to  be  brought  before  the 
court  by  the  new  proceeding  the  statute  of  limitations 
has  interposed,  so  as  to  constitute  a  defense  to  an  in- 

Elwood,  4  Denio,  165;  Adams  v.  Smith,  5  Cow.  280;  Watson  v.  Rels- 
sig,  24  111.  281,  76  Am.  Dec.  746. 

287  Sexton  V.  Nevers,  20  Pick.  451.  32  Am.  Dec.  225. 

288Boggs  V.  Hargi-ave,  16  Cal.  559;  Burton  v.  Lies,  21  Cal.  87; 
Jobnson  v.  Robertson,  34  Md.  165;  Cooli  v.  Toumbs,  36  Miss.  685; 
Hudgin  V.  Hudgin,  6  Gratt.  320.  r.2  Am.  Dec.  124.  See,  also,  Scott 
V.  Dunn   1  Dev.  &  B.  Eq.  425,  30  Am.  Dec.  174. 

289  Barnard  v.  Wilson,  66  Cal.  251. 
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dependent  suit,  no  relief  can  be  obtained  against 
them.**"  Tlie  relief  involved  includes  tlie  vacating  of 
the  pre-existing  judgment  and  sale,  and,  hence,  the 
right  to  pursue  the  remedy  by  motion  may  be  cut  off 
by  general  statutory  provisions  limiting  the  time  with- 
in which,  upon  motion,  relief  may  be  granted  from  a 
judgment  or  decree,  in  which  event,  relief  must  be 
sought  by  an  independent  suit  in  equity.^®'-  In  New 
York  and  Tennessee,  if  the  proceedings  are  utterly  void, 
the  purchaser  may  recover  from  the  plaintiff  the 
amount  paid  upon  the  latter's  judgment.**®^  In  Iowa, 
if  the  judgment  on  which  the  execution  issued  was  not 
a  lien  at  the  time  of  the  levy,  and  this  fact  was  un- 
known to  the  purchaser,  the  court  must  set  aside  the 
sale  on  his  motion,  and  a  new  execution  may  be  issued, 
but  the  sheriff  or  judgment  creditor  must  pay  over  to 
the  purchaser  the  purchase  money  paid  by  him.  Hence, 
if  the  property  sold  was  a  homestead,  and  this  fact 
was  unknown  to  the  purchaser,  he  is  entitled  to  a  re- 
turn of  the  purchase  money.'*®^ 

In  Texas,  if  a  sale  under  a  valid  judgment  is  void  for 
defects  in  the  proceedings,  the  purchaser  is  entitled  to 
the  property,  unless  the  defendant  will  reimburse  him 
for  the  amount  he  has  paid  toward  satisfying  the  judg- 

290  Jeffers  v.  Cook,  58  Cal.  147. 

■291  Brackett  v.  Banegas,  99  Cal.  623;  Bi-ackett  v.  Banegas,  116  Cal. 
278,  58  Am.  St.  Rep.  626. 

292  Chapman  v.  Brooklyn,  40  N.  Y.  372;  Schwinger  v.  Hickok,  53 
N.  T.  280;  Henderson  v.  Overton,  2  Yerg.  394,  24  Am.  Dec.  492.  The 
principle  upon  which  these  cases  profess  to  proceed  is,  that  a  party 
may  recover  moneys  paid  vi^here  there  is  a  total  failure  of  consid- 
eration. This  principle  Is  sufficiently  supported  by  the  authorities 
(Moses  V.  McFarlane,  2  Burr.  1009;  Rheel  v.  Hicks,  25  N.  Y.  289; 
Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  100  Am.  Dec.  516);  but  we 
doubt  its  applicability  to  execution  sales. 

283  Jones  v.  Blumenstein,  77  la.  631;  Code  la.,  §  3090. 
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ment."**  In  Kentucky,  Missouri,  Indiana,  Illinois,  and 
Texas,  if  the  defendant  in  execution  has  no  title,  he 
may  be  compelled,  by  proceedings  in  equity,  to  reim- 
burse the  purchaser  for  the  amount  contributed,  by 
means  of  the  purchase,  to  the  satisfaction  of  the  judg- 
ment.^"* But  we  think  the  better  rule  is,  that,  unless 
proceeding  upon  the  ground  of  fraud  or  misrepresenta- 
tion, or  some  other  well-known  ground,  a  purchaser  at 
an  execution  sale  cannot  by  any  independent  action  re- 
cover of  either  of  the  parties  the  amount  of  his  bid.^^ 
Such  an  action  is  necessarily  founded  upon  a  mistake 
of  law.  The  purchaser  is  sure  to  base  his  claim  upon 
the  fact  that  he  mistook  the  legal  effect  of  the  proceed- 
ings in  the  case,  or  of  the  defendant's  muniments  of 
title.  And  it  is  well  known  that  a  mistake  of  law  is 
ordinarily  not  a  sufficient  foundation  for  relief  at  law 
nor  in  equity.  In  a  few  of  the  states,  purchasers  have 
been  given  a  statutory  remedy .^"'^ 

294  .Tohnson  v.  Caldwell,  38  Tex.  218;  Howard  v.  North,  5  Tex.  290, 
51  Am.  Dec.  760.  A  person  seeking  to  cancel  a  sheriff's  deed  as  a 
cloud  upon  his  title  must,  in  Texas,  first  repay  the  amount  for 
which  the  property  was  sold  by  the  sheriff.  Herndon  v.  Rice,  21 
Tex.  457;  Morton  v.  Welborn,  21  Tex.  773;  Brown  v.  Lane,  19  Tex. 
205. 

295McGhee  t.  Ellis,  4  Litt.  245.  14  Am.  Dee.  124;  Muir  v.  Craig, 
3  Blackf.  293,  25  Am.  Dec.  Ill;  Warner  v.  Helm,  1  Gilm.  220;  Price 
V.  Boyd,  1  Dana,  436;  Hawkins  v.  Miller,  26  Ind.  173;  Preston  v. 
Harrison,  9  Ind.  1;  Jones  v.  Henry,  3  Litt.  435;  Dunn  v.  Frazier, 
8  Elaclcf.  432;  Pennington  v.  Clifton,  10  Ind.  172;  Richmond  v.  Mars- 
ton,  15  Ind.  134;  Julian  v.  Bell,  2G  Ind.  220,  89  Am.  Dec.  460;  How- 
ard V.  North,  5  Tex.  290,  51  Am.  Dec.  769;  Wilchinsky  v.  Oa vender, 
72  Mo.  192;  Burns  v.  Ledbetter,  56  Tex.  282. 

296  Branham  v.  San  Jose,  24  Cal.  585;  Boggs  v.  Hargrave,  16  Cal. 
559;  Salmond  v.  Price.  13  Ohio,  368,  42  Am.  Dec.  204;  Laws  v. 
Thompson,  4  Jones,  104;"Haleombe  v.  Loudermilk,  3  Jones,  491;  The 
Monte  AUegre,  9  Wheat.  616;  I>ewark  v.  Carter,  117  Ind.  206,  10  Am. 
St.  Rep.  40. 

297  Code  Civ.  Proc.  of  Cal.,  §  708;  Halcombe  v.  Loudermilk,  3 
Jones,  491;  Chambers  v.  Cochran,  18  Iowa,  160. 
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The  payment  of  money  in  pursuance  of  an  execution 
or  judicial  sale  usually  results  in  the  dischai-ge  of  in,nu- 
lien  upon  the  property  sold,  or  some  claim  for  the  sat- 
isfaction of  which  the  holder  had  the  right  to  compel 
the  sale  of  such  property.  In  the  event  that  the  sale 
is  void,  it  must  happen  either  that  the  owners  of  the 
property  may  retain  this  benefitwithout  making  any  re- 
turn therefor,  or  else  the  purchaser  must  be  permitted 
to  enforce  for  his  benefit  the  liens  which  his  purchase 
has  discharged.  There  are  decisions  denying  to  the 
purchaser  the  right  to  revive  and  enforce  such  lien,  on 
the  ground  that  he  is  a  mere  volunteer,  and  therefore 
not  entitled  to  subrogation ;  ^^  and  we  think  they  are 
correct  in  afl&rming  that  his  case  does  not  fall  within 
the  reasons  upon  which  subrogation  has  ordinarily  been 
compelled.  This,  instead  of  being  a  sufflcient  cause 
for  denying  his  claim,  is  rather  a  proper  occasion  for 
reconsidering  the  grounds  on  which  subrogation  may 
be  maintained  and  bringing  within  them  the  persuasive 
equities  of  persons  who,  though  acting  without  compul- 
sion, have,  in  good  faith,v  relying  on  their  confidence  in 
assumed  judicial  proceedings,  unwittingly  discharged 
a  lien  when  they  believed  themselves  to  be  acquiring 
a  title.  There  is,  at  the  present  time,  a  large  and  ever- 
increasing  majority  of  the  adjudged  cases  which  sus- 
tains the  right  of  the  purchaser  at  an  execution  or 
judicial  sale,  by  appropriate  proceedings,  to  be  subro- 
gated to  the  lien  he  has  discharged.  Whether  the  de- 
cisions can  be  satisfactorily  justified  on  the  principles 
of  subrogation  or  not,  their  manifest  equity  commends 

288  Richmond  v.  Marston,  15  Ind.  136;  Nowler  v.  Coit,  1  Ohio, 
618,  13  Am.  Dee.  640;  Kinuey  v.  Knoebel,  51  111.  112;  Bishop  v. 
O'Connor,  69  111.  431;  Chambers  v.  Jones,  72  111.  279. 
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them  to  our  regard  and  receives  our  unqualified  ap- 
proval.**** 

§  352  a.  Right  of  Purchaser  to  Hold  Land  until  Re- 
paid the  Purchase  Price. — In  some  of  those  states  in 
which  it  is  the  right  of  the  purchaser  to  be  subrogated 
to  the  lien  which  his  purchase  a"d  consequent  payment 
have  removed,  his  possession  will  not  be  disturbed  un- 
til his  claims  have  been  satisfied.  Thus  in  Louisiana, 
the  court,  professedly  proceeding  under  the  rules  of  the 
civil  law,  said:  "It  has  been  proved  that  the  proceeds 
arising  from  the  sale  of  the  slaves  were  applied  to  the 
discharge  of  the  judgment  debts  of  the  plaintiff,  and 
the  court  is  of  opinion  that  he  cannot  recover  in  this 
suit  until  he  repay  that  money.  This  is  the  doctrine 
expressly  laid  down  in  Febrero,  lib.  3,  cap.  2,  sec.  5,  n. 
537;  and  we  readily  adopt  it;  for  nothing  could  be  more 
unjust  than  to  permit  a  debtor  to  recover  back  his 
property  because  the  sale  was  irregular,  and  yet  allow 

209  Melier  v.  Cole,  50  Ark.  3&1,  7  Am.  St.  Rep.  101;  Bond  v.  Mont- 
gomery, 56  Ark.  563,  3.5  Am.  St.  Rep.  119;  Wright  v.  Brusclike,  62 
111.  App.  358;  Bruschke  v.  Wright,  166  III.  183,  57  Am.  St.  Rep.  125; 
Paxton  V.  Sterne,  127  Ind.  289;  Milburn  v.  Phillips,  143  Ind.  93,  52 
Am.  St.  Rep.  403;  Cosgrove  v.  Merz  (R.  I.),  37  AU.  704;  Glvens  v. 
Carroll,  40  S.  0.  413,  42  Am.  St.  Rep.  889;  Bailey  v.  Bailey,  41  S.  C. 
337,  44  Am.  St.  Rep.  713;  Short  v.  Sears,  -93  Ind.  505;  Duncan  v. 
Gainey,  108  Ind.  579;  Poole  v.  Ellis,  64  Miss.  555;  Stults  v.  Brown, 
112  Ind.  370;  Caldwell  v.  Palmer,  6  Lea,  052;  Bennett  v.  Cold  well, 
8  Baxt.  483;  McLaughlin  v.  Daniel,  8  Dana.  18.S;  Bentley  v.  Long,  1 
Strob.  Eq.  52.  47  Am.  Dec.  523;  Brobst  v.  Brock,  10  Wall.  519;  Scott 
V.  Dunn,  1  Dev.  &  B.  Eq.  425,  30  Am.  Dec.  174,  and  note;  Valle  v. 
Fleming's  Heirs,  29  Mo.  152,  77  Am.  Dec.  557;  Freeman  on  Void 
Judicial  Sales,  §§  52,  53;  Bright  v.  Boyd.  1  Story.  478;  Hudgiu  v. 
Hudgih,  6  Gratt.  320,  52  Am.  Dec.  124;  Blodgett  v.  Ilitt,  29  Wis. 
182;  Charleston  L.  &  M.  Co.  v.  Brockmeyer,  23  W.  Va.  635;  Ray  v. 
Detchen,  79  Ind.  56;  Jones  v.  Smith.  55  Tex.  383;  Perry  v.  Adams, 
98  N.  O.  167,  2  Am.  St.  Rep.  326,  note.  If  the  purchaser  has  been 
guilty  of  fraud,  his  right  to  subrogation  will  be  denied,  felam  v. 
Donald,  58  Tex.  316. 
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him  to  profit  by  that  irregular  sale  to  discharge  his 
debts."  ^*"  The  principles  thus  adopted  in  Louisiana 
have  been  approved  and  applied  in  Texas,'**'^  vsrhile  in 
several  other  states  they  have  been  held  either  to  estop 
the  plaintiif  from  recovering,  or  to  warrant  the  interpo- 
sition of  a  court  of  equity  to  prevent  his  prosecuting  an 
action  at  law  until  the  purchaser  has  been  reimbursed 
the -amount  which,  by  means  of  the  sale,  he  has  contri- 
buted to  discharge  a  lien  on  the  property  sold.^**^ 

Statutes  have  been  enacted  in  effect  undertaking  to 
deny  to  persons  whose  property  has  been  sold  under 
execution  any  right  to  recover  it  from  the  purchaser 
or  his  successor  in  interest,  except  upon  condition  that 
the  money  paid  be  refunded,  but  they  have  been  pro- 
nounced unconstitutional.  Thus,  an  amendment  to 
the  Code  of  Civil  Procedure  of  New  York  declared  that 
if  the  title  of  the  grantee  at  an  execution  sale  "or  his 
assignees,  is  adjudged,  for  any  reason  or  cause  what- 
soever, to  be  null  and  void  in  any  action  for  that  pur- 
pose brought  by  the  judgment  debtor  or  his  assignees, 
such  judgment  shall  have  no  force  or  effect;  unless 
within  twenty  days  after  the  entry  of  such  judgment 
the  plaintiff  shall  pay  to  such  grantee,  or  his  assignees, 
the  sum  of  money  which  was  paid  upon  the  sale,  with 
interest  from  the  time  of  the  sale,  including  the  costs 
and  expenses  of  defendant  in  defending  the  action  in 
which  such  judgment  was  recovered,  to  be  adjusted  by 

800  Dufour  V.  Camfranc,  11  Mart.  615,  13  Am.  Dec.  360;  Davis  v. 
Gaines.  104  V.  S.  386. 

801  Howard  v.  North,  5  Tex.  290,  51  Am.  Dec.  769;  FrenoU  v. 
Grenet.  57  Tex.  273;  Donnebaum  v.  Tlnsley,  54  Tex.  302;  Nortlicraft 
V.  Oliver,  74  Tex.  162. 

802  McGee  v.  Wallis,  57  Miss.  638,  34  Am.  Rep.  484;  Robertson  v. 
Bradford.  73  Ala.  116;  Schafer  v.  Causey,  76  Mo.  365;  Cathcart  v. 
Sngenhelmer,  18  S.  C.  123;  Melier  v.  Cole,  50  Ark.  361,  7  Am.  St.  Kep. 
101. 
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a  judge  of  the  court  in  which  such  action  was  brought; 
and,  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
chase money  and  expenses  within  the  time  aforesaid, 
said  title  shall  be  valid  in  said  grantee."  The  court  of 
appeals,  in  considering  this  statute,  referred  to  other 
provisions  of  the  code  conferring  remedies  on  pur- 
chasers at  execution  sales  on  failure  of  title  because 
of  irregularities  in  the  judgment  or  sale,  and  concluded 
that  they  were  "apparently  sufficient  for  all  the  re- 
quirements of  justice,  independent  of  the  amended  sec- 
tion," and  that  the  amendment  was,  therefore,  clearly 
invalid,  because  it  undertook  to  deny  to  the  owner  of 
property  access  to  the  constitutional  courts  of  the  state 
for  relief,  and,  without  due  process  of  law,  took  his 
property  from  him  and  bestowed  it  upon  another. ^°^ 

308  Gilman  v.  Tucker,  128  N.  Y.  190,  26  Am.  St.  Bep.  464.  Among 
the  reasons  stated  by  the  court  in  its  opinion  were  the  following: 
"The  act  makes  no  distinction  between  cases  where  the  Judgment 
itself  upon  which  the  sale  was  made  has  been  reversed  and  set 
aside,  and  those  in  which  the  process  alone  has  been  adjudged  to 
be  void.  It  wholly  ignores  any  such  distinction,  and  requires  the 
payment  to  be  made  as  well  Avhere  no  claim  ever  existed  as  where 
a  legal  claim  has  been  illegally  attempted  to  be  enforced.  It  fur- 
nishes no  argument  in  favor  of  the  legality  of  this  act  to  say  that 
some  of  the  consequences  following  its  enactment  could,  under  spe- 
cial conditions,  have  been  constitutionally  produced,  if  provided  for 
in  some  other  way.  The  broad  question  here  is,  whether  this  enact- 
ment, construed  according  to  its  plain  meaning  and  Intent,  enables 
one  person  to  acquire  the  property  of  another  agains't  his  will,  ex- 
cept by  due  process  of  law.  If  it  does,  the  courts  must  condemn 
it  as  violative  of  the  fundamental  law.  The  vicious  purpose  of  the 
act  is  so  thoroughly  interwoven  with  the  whole  scheme  of  the  enact- 
ment as  to  render  it  impossible  to  eradicate  its  objectionable  fea- 
tures without  reconstructing  the  entire  section.  It  is  not.  there- 
fore, a  case  where  any  part  of  the  act  can  be  supported.  We  also 
think  the  act  violates  the  constitutional  guaranty,  because  it  as- 
sumes to  nullify  a  final  and  unimpeachable  judgment,  not  only  es- 
tablishing the  plaintiff's  right  to  the  premises  in  dispute,  but  also 
awarding  him  a  sum  of  money  as  costs.  After  rendition,  this  judg- 
ment became  an  evidence  of  title,  and  could  not  be  taken  from  the 
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plaiutiff  without  destroying  one  of  the  Instrumentalities  by  which 
her  title  was  manifested.  A  statute  which  assumes  to  destroy  or 
nullify  a  party's  muniments  of  title  is  just  as  effective  in  depriving 
him  of  his  property  as  one  which  bestows  it  directly  upon  another. 
Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  and  authorities  there 
cited.  In  the  one  case  it  despoils  the  owner  directly,  and  in  the 
other  renders  him  defenseless  against  any  assault  upon  his  prop- 
erty. Authority  which  permits  a  party  to  be  deprived  of  his  prop- 
erty by  indirection  is  as  much  within  the  meaning  and  spirit  of 
the  constitutional  provision  as  when  it  attempts  to  do  the  same 
thing  directly.  Even  assuming  that  it  might  be  lawful  for  the 
legislature  to  impose  a  condition  upon  the  right  of  a  party  to  main- 
tain a  particular  action  to  recover  real  property,  no  such  case  is 
here  provided  for.  This  statute  makes  any  action  at  law  to  estab- 
lish his  right  subject  to  its  provisions,  and  thus  deprives  him  of 
all  remedy  for  the  wrong  done  him.  It  not  only  does  this,  but  it 
attempts  to  reverse  a  judgment  and  give  to  the  defeated  party  the 
fruits  of  a  recovery  awarded  to  another.  We  must  bear  in  mind 
that  a  judgment  has  here  been  rendered,  and  the  rights  flowing 
from  it  have  passed  beyond  the  legislative  power,  either  directly 
or  indirectly,  to  reach  or  destroy.  After  adjudication,  the  fruits  of 
the  judgment  become  rights  of  property.  These  rights  became 
vested  by  the  action  of  the  court  and  were  thereby  placed  beyond 
the  reach  of  legislative  power  to  affect  We  have  been  referred 
to  no  authority  which  justifies  legislation  taking  such  rights  away 
arbitrarily,  and  we  know  of  no  theory  upon  which  it  can  be  sus- 
tained. Instances  where  land,  subject  to  a  lien  for  taxes,  has  been 
sold  therefor,  and  the  owner  has  been  required  to  pay  the  taxes  as 
a  condition  of  maintaining  an  action  to  recover  the  land,  or  the 
borrower  of  money,  at  usurious  rates,  is  required  to  repay  the  sum 
equitably  due  before  maintaining  a  suit  in  equity  to  enforce  a  for- 
feiture of  the  securities  held  by  the  creditor,  are  obviously  not 
analogous  to  the  case  under  consideration.  We  are  therefore  of  the 
opinion  that  the  repugnancy  between  the  law  and  the  constitutional 
rights  of -the  citizen  Is  so  irreconcilable  that  the  law  must  fall." 
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§  368.  Liability  of  officer  for  not  returning  writs. 

§  369.  Liability  of  officer  for  false  returns. 

§  353.  When  the  Return  may  be  Made.— The  officer 
to  whom  a  writ  is  delivered  for  service  must  return 
it  to  the  court  whence  it  issued/  with  an  indorsement 
containing  a  brief  history  of  the  steps  taken  by  him 
toward  its  execution.  "The  return  of  an  execution  is 
not  merely  the  bringing  back  into  court  the  paper  on 
which  the  authority  of  the  sheriff  is  written,  but  it  is 
necessary  that  he  should  make  on  that  paper  an  in- 
dorsement in  writing  of  what  he  has  done  in  obedience 
to  the  order  therein  contained."  ^ 

1  Wright  v.  Marvin,  59  Vt.  437.  But  if  a  justice  of  the  peace  to 
whom  an  execution  should  be  returned  removes  from  the  county 
before  the  return  day,  a  return  is  properly  made  to  the  town  clerk. 
In  New  York.    Hampton  v.  Boylan.  46  Hun,  151. 

2  State  v.  Melton,  8  Mo.  419;  Nelson  v.  Brown,  23  Mo.  13. 
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The  time  within  which  the  return  should  be  made 
varies  in  the  different  states.  It  is  usually  stated  in 
the  writ,  but  where  the  law  fixes  a  specific  time,  the 
oflBcer  must  follow  the  law,  and  no  designation  of  the 
return  day  need  be  placed  in  the  writ.  Statutes  fix- 
ing the  time  within  which  execution  shall  be  returned 
are  mandatory.  Such  writs,  therefore,  after  the  date 
thus  fixed,  become  inoperative  for  the  purpose  of  any 
further  seizure  of  property  thereunder,  and,  in  Ne- 
braska, the  further  consequence  seems  to  follow  that 
the  oflScer  can  take  no  further  action,  and  any  levy  by 
him  made  is  released.*  This  consequence  is  the  result 
of  the  construction  given  by  the  court  to  the  statutes 
of  that  state.  Elsewhere,  the  arrival  of  the  time  when 
the  writ  must  be  returned  does  not  prevent  the  taking 
of  such  proceedings  thereunder  as  may  be  necessary  to 
dispose  of  property  previously  levied  upon.  If  the 
statute  provides  that  execution  shall  be  returnable  on 
or  before  the  first  day  of  the  next  term  after  issuing, 
the  indorsement  thereon  by  the  clerk  of  the  court,  at- 
tested by  his  signature  that  the  writ  is  "returnable  in 
sixty  days,"  cannot  modify  the  statute  or  extend  the 
return  day  as  thus  fixed  by  law.* 

If  the  writ  is  to  be  returned  in  a  certain  number 
of  days  from  its  issue,  or  from  the  entry  of  the  judg- 
ment, the  day  of  the  issue  or  entry  must  be  excluded 
in  computing  the  time  for  the  return.**  The  writ  must 
be  returned,  whether  it  has  been  executed  or  not.^  If 
it  is  void,  it  is,  in  legal  effect,  no  writ,  and  the  officer 
cannot  be  held  responsible  for  failing  to  return  it.'^ 

3  Buckley  v.  Mason,  52  Neb.  fi39. 

«  Cain  V.  Underwood,  74  Tex.  .549. 

0  Allen  V.  Carty,  19  A't.  65;  IMuzzy  v.  Howard,  42  Vt.  23. 

6  Brown  v.  Baker,  9  Port.  503. 

7  Ilolloway  V.  .lohnson,  7  Ala.  660. 
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The  duty  of  the  officer  is  to  return  the  writ  at  its  return 
day.**  This  duty  he  can  rarely  neglect  without  ren- 
dering himself  liable  to  the  plaintiff.*  It  may  also 
indirectly  make  him  liable  to  the  defendant  when  he 
has  acted  under  attachment  or  other  mesne  process, 
for,  under  such  process,  if  the  time  for  the  return  there- 
of has  expired,  the  officer  cannot  justify  under  the  writ, 
unless  he  has  actually  made  his  return.*"  This  conse- 
quence appears  not  to  follow  the  failure  to  return  a 
writ  of  execution.  An  officer  in  default  in  this  respect 
may,  nevertheless,  justify  under  his  writ." 

The  return  may  be  made  during  any  portion  of  the 
business  hours  of  the  return  day.  The  officer  need  not 
have  it  made  and  filed  in  the  morning  of  that  day;  *^ 
but,  if  he  does  so,  he  is  not  liable  to  the  plaintiff  be- 
cause an  opportunity  for  making  the  money  happened 
to  occur  later  in  the  day.**  If  the  return  day  falls  on 
Sunday,  the  officer  may  keep  the  writ  until  Monday.** 
This  must  necessarily  be  so  under  the  rule,  recognized 
in  the  majority  of  the  states,  that,  when  the  time  for 
the  doing  of  an  act  falls  on  Sunday  or  a  legal  holiday, 

8  Bank  v.  Torre,  2  Speers,  501;  Wallls  t.  Bourg,  16  La.  Ann.  176; 
Hyatte  v.  Allison,  3  Jones,  533;  State  v.  Records,  3  Harr.  (Del.)  146. 
The  oflBcer  cannot  be  compelled  to  make  a  return  before  the  returu 
day.    Spencer  v.  Cuyler,  17  How.  Pr.  157. 

9  Morrow  v.  Allison,  11  Ired.  217;  Bershears  v.  Warner,  5  Sneed, 
676;  Cling-man  v.  Barrett,  6  Humph.  20. 

10  Me  A  den  t.  Gibson,  5  Ala.  341;  Williams  v.  Babbitt.  14  Gray, 
141;  Russ  V.  Butterfield,  6  Gush.  243;  Brown  v.  Bessitt,  21  N.  J. 
Li.  46. 

11  Cheasley  v.  Barnes.  9  East,  73;  Rowland  v.  Veale,  Cowp.  18; 
McAden  v.  Gibson,  5  Ala.  341. 

12  Bull  V.  Clarke.  2  Met.  587;  Homan  v.  Liswell,  6  Cow.  659;  Rex 
V.  Sheriff  of  Berks,  5  East,  386. 

13  Hinman  v.  Borden,  10  Wend.  367.  ' 

"Williams  v.  State,  5  Ind.  235;  Ostertag  v.  Galbralth,  23  Neb. 
730. 
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it  may  be  done  on  the  next  succeeding  business  day.** 
In  Arkansas,  however,  where  a  statute  required  the  re- 
turn of  an  execution  on  or  befol-e  the  return  day  there- 
in specified,  and  a  writ  was  issued  by  its  terms  return- 
able "within  sixty  days"  from  its  date,  and  the  six- 
tieth day  fell  upon  Sunday,  it  was  held  that  the  officer 
could  not  postpone  his  act  until  the  following  Monday, 
that  the  requirement  to  make  a  return  on  or  before 
a  return  day  could,  under  no  circumstances,  be  satis- 
fied by  a  return  made  thereafter,  and  a  writ  returnable 
within  a  number  of  days  specified  cannot,  in  any  event, 
be  returnable  afterward.*®  A  return  made  on  Sun- 
day has  been  adjudged  void.*''  If  a  writ  is  by  statute 
returnable  at  the  term  of  the  court  next  after  which  it 
bears  teste,  the  officer  is  allowed  all  the  days  of  the 
latter  term  in  which  to  make  his  return,  "unless  he  is 
ruled  upon  motion  and  cause  shown  to  return  it  at 
some  intermediate  day,"  *^  or  he  may,  if  he  sees  fit,  re- 
turn it  on  the  first  day  of  such  term.*® 

When  the  officer  has  collected  the  money,  or  other- 
wise satisfied  the  writ,  it  would  seem  to  be  not  only 
allowable  but  commendable  for  him  to  maJie  his  return 
at  once,  without  awaiting  the  return  day.  In  many  in- 
.stances,  however,  where  the  writ  remains  unsatisfied, 
its  return  is  sought  as  the  basis  of  some  further  writ  or 
proceeding,  which'  writ  or  proceeding  depends  for  its 
validity  on  a  previous  valid  return.     In  New  York, 

5  B  Backer  v.  Payne,  130  Ind.  288,  30  Am.  St.  Rep.  231;  Bartlett  v. 
Leathers.  84  Me.  241;  Bogey  etc.  L.  Co.  v.  Tucker,  48  Minn.  223; 
Davis  V.  Davis,  128  Pa.  St.  100;  Hlrshfield  v.  Fort  Worth  N.  B.,  83 
Tex.  4S2,  29  Am.  St.  Rep.  660. 

16  Hawkins  v.  Tayler,  56  Ark.  45,  35  Am.  St.  Rep.  82.  See,  also, 
Haley  v.  Young.  134  Mass.  304;  Ex  parte  Slmpkin,  2  El.  &  E.  392. 

17  Peck  V.  Cavell,  16  Mich.  9. 

18  Person  v.  Newsom,  87  N.  C.  142. 
10  Rowley  v.  Nichols,  14  R.  I.  14. 
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the  rule  has  been  established,  by  frequent  adjudica- 
tions, that  the  officer  need  not  keep  his  writ  until  the 
return  day.  If  he  feels  confident  that  the  defendant 
has  no  property  subject  to  execution,  and  is  willing  to 
assume  the  onus  of  establishing  this  fact,  he  may,  be- 
fore the  return  day,  return  the  writ  unsatisfied.  Such 
a  return,  when  made  in  good  faith,  is  valid,  and  will 
support  subsequent  writs  and  proceedings  to  the  same 
extent  as  if  i|;  were  made  on  the  return  day.^"  So  in 
North  Carolina,  a  writ  issued  at  one  term,  returnable 
at  another,  may  be  returned  in  vacation,  though  the 
sheriff  has  property  in  his  custody  under  prior  writs, 
if  the  value  of  all  the  property  seized  is  less  than  suifi- 
cient  to  satisfy  the  prior  writs,  and  the  defendant  has 
no  other  property  subject  to  execution.  There  is  no 
good  reason  why  the  sheriff  should  delay  returning  the 
writ,  when  it  is  apparent  that  nothing  can  be  found 
out  of  which  to  satisfy  it.  It  is  rather  his  duty,  "by 
promptly  returning  the  facts, to  open  the  way  for  sup- 
plemental proceedings,  and  aid  the  purpose  for  which 
the  execution  was  placed  in  his  hands."  ^*  Where  an 
execution  is  returnable  by  statute  within  a  designated 
period  from  its  date,  it  would  appear  from  some  recent 

20  Morange  v.  Edwards,  1  B.  D.  Smith,  414;  Fake  v.  Edgerton,  5 
Duer,  681;  Tyler  v.  Willis,  33  Barb.  327;  Renaud  v.  O'Brien,  35  N. 
Y.  99;  Livingston  v.  Cleaveland,  5  How.  Pr.  396;  Forbes  v.  Walker, 
25  N.  Y.  430;  High  Rock  K.  Co.  v.  Brouner,  43  N.  Y.  Supp.  684;  18 
Misc.  Rep.  631.  See,  to  same  effect,  Lovegrove  v.  Brown,  60  Me. 
598;  Dana  v.  Banks.  6  J.  J.  Mar«h.  219;  Thornton  v.  Lane,  11  Ga. 
524;  Wilcox  v.  Ratliff,  5  Blackf.  561;  Bowen  v.  Parkhurst,  24  111. 
257.  Under  the  chancery  practice  in  New  York,  before  the  adop- 
tion of  the  code,  a  creditor's  bill  could  not  be  filed  until  after  the 
return  day  of  the  execution.  When  so  filed,  the  bill  could  be  sus- 
tained, although  the  return  on  the  writ  was  in  fact  made  and  filed 
before  the  return  day.  Williams  v.  Hogeboom,  8  Paige,  469;  Piatt 
V.  Cadwell,  9  Paige,  386;  Cassidy  v.  Meacham,  3  Paige,  311. 

21  Whitehead  v.  Hellen.  74  N.  C.  679. 
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decisions  that  courts  quite  willingly  avail  themselves 
of  the  opening  thus  offered,  and  hold  that  the  vprit  goes 
into  the  officer's  hands,  "to  be  executed  in  good  faith, 
without  avoidable  delay,  according  to  the  exigency  of 
the  writ, within  the  time  fixed  by  the  return  day,  and 
not  necessarily  to  be  held  throughout  such  term."  ** 
Thus,  the  supreme  court  of  Missouri,  in  construing  the 
Kansas  statute  allowing  aji  execution  to  be  returned 
within  a  designated  period  from  its  date,  held  that  an 
execution  against  a  corporation,  which  was  insolvent 
and  had  ceased  to  do  business,  might  be  returned  be- 
fore the  expiration  of  the  period,^'"*  while  it  holds  to  an 
opposite  rule  in  construing  the  Missouri  statute  by 
which  an  execution  is  returnable  in  a  designated  period 
from  its  date.^*  This  subtile  distinction,  if  we  may  be 
pardoned,  hedges  close  to  the  line  which  marks  the 
vanishing  point  of  reason. 

The  rule  thus  established  in  North  Carolina  and 
New  York  is  in  opposition  to  the  majority  of  the  au- 
thorities elsewhere.  The  fact  that  the  defendant  has 
no  property  subject  to  the  writ  when  it  comes  to  the 
officer's  hands  is,  it  is  claimed,  no  assurance  that  he 
will  continue  to  have  none  until  the  return  day.  It 
is  also  insisted  that  the  time  given  to  return  a  writ  is 
designed  partly  for  the  benefit  of  the  defendant,  in  or- 
der that  the  officer  may  not  be  forced  to  proceed  with 
needless  rigor.  Hence,  the  courts  of  Michigan,  Massa- 
chusetts, and  Missouri  have  very  decidedly  pronounced 
against  returns  made  before  the  return  day,  treating 
them   not  only  as   premature,  but   as   insufficient  to 

22Finclley    v.    Smith,    42  W.  Va.  290;  Tomlinson  etc.  M.  Co.  V. 
Shatto,  34  Fed.  Rep.  380. 

23  Guerney  v.  Moore.  131  Mo.  650. 

24  Marks  v.  Hardy,  86  Mo.  232;  Huhn  \:.  Lang,  122  Mo.  600. 
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support  further  proceedings  resting  upon  them,^'  In 
Maryland  a  return  has  been  treated  as  no  return  be- 
cause not  made  in  term  time.*®  We  cannot  avoid  the 
conviction  that  the  doctrine  of  the  New  York  cases  is 
agreeable  with  reason  and  conducive  to  justice.  When 
it  can  be  clearly  shown  that  the  defendant  has  no  assets 
subject  to  the  writ,  there  is  no  reason  why  the  plain- 
tiff's other  remedies  should  continue  in  abeyance  until 
the  return  day.  The  plaintiff  may  wish  to  prosecute 
proceedings  at  law  supplemental  to  execution,  or  he 
may  desire  to  file  a  creditor's  bill  in  equity.  In  either 
case,  his  success  usually  depends  upon  the  promptness 
with  which  he  can  act.  It  is  cruel  to  comi)el  him  to 
remain  idle  waiting  for  the  return  day,  thus  affording 
the  defendant  ample  opportunities  *  to  perfect  such 
measures  as  may  best  enable  him  to  elude  all  subse- 
quent proceedings.  The  liability  of  an  officer  for  not 
returning  a  writ  at  the  proper  time  may  be  avoided  by 
showing  that  his  delay  was  occasioned  by  the  instruc- 
tions of  the  plaintiff  or  his  attorney .^'^ 

Certain  exigencies  may  also  arise  in  which  the  court, 
to  relieve  the  officer  from  special  embarrassment  not 
resulting  from  his  own  fault,  will  extend  the  time  for 
making  his  return.***  The  lapse  of  the  time  within 
which  the  officer  ought  to  have  made  his  return  does 

25  Thayer  v.  Swift,  Harr.  (Mich.)  430;  Steward  v.  Stevens,  Harr. 
(Mich.)  169;  Smith  v.  Thompson,  Wallj.  Ch.  1;  Williams  v.  Hubbard, 
Walk.  Ch.  28;  Beach  v.  White,  Walls.  Ch.  495;  Schermerhorn  v.  Con- 
ner, 41  Mich.  374;  Adams  v.  Cummiskey,  4  Gush.  420;  Dillon  v. 
Rash,  27  Mo.  243;  Marks  v.  Hardy,  86  Mo.  232;  Huhn  v.  Lang,  122 
Mo.  600;  Palmer  v.  Potter,  Cro.  Eliz.  512.  See,  also,  Chalmers  v. 
Moore,  22  111.  359;  Austin  v.  Goodale,  58  Me.  109. 

28  Turner  v.  Walker,  3  Gill  &  .J.  377,  22  Am.  Dec.  329. 

27  Humphrey  v.  Hathorn,  24  Barb.  278;  McKinley  v.  Tucker,  6 
Lans.  214;.  Smith  v.  Smith,  60  N.  Y.  161;  Grouse  v.  Bailey,  10  N.  Y. 
Supp.  273. 

28  See  §  275. 
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not  terjninate  his  power.  He  may,  at  any  subsequent 
date,  though  no  longer  in  office,  make  a  return  which 
he  omitted  to  make  in  due  time.^^  In  many  instances 
the  officer  may  and  must  proceed  after  the  return  day 
to  sell  property  previously  levied  upon.  When  this  is 
the  case,  he  must  necessarily  make  a  return  of  his  pro- 
ceedings subsequently  to  the  return  day.  But  his  power 
to  make  such  returns  is  not  confined  to  cases  in  which 
it  was  necessary  for  him  to  complete  the  execution  of 
his  process  after  the  return  day.  An  order  of  a  court 
of  competent  jurisdiction,  staying  the  sheriff's  proceed- 
ings, excuses  him  from  returning  the  writ  according  to 
its  requirements,""  and  postpones  the  return  day,  so 
that,  in  computing  the  time  when  the  return  should  be 
made,  the  period  during  which  proceedings  under  the 
writ  were  stayed  by  any  valid  writ  or  order  must  be 
excluded.*^ 

§  354.  By  Whom  to  be  Made.— The  return  should 
be  made  by  the  officer  who  executed  the  writ,  because 
he  alone  is  answerable  for  the  return  in  case  it  should 
prove  false,  and  because  he  is  ordinarily  more  conver- 
sant with  the  facts  than  any  other  person.  Hence,  it 
has  been  held  that  .after  the  death  of  a  sheriff,  his 
return  could  not  be  amended  by  one  who  was  then  his 
successor  in  office,  but  had  been  his  deputy  when  the 
return  was  made.^  Where  an  officer  is  authorized  to 
appoint  a  deputy,  the  deputy  may  act  for  him,  and 
make  the  return  in  his  name.***     The  act  of  the  deputy 

29  Rich  V.  Henry,  4  Mackay,  155;  Main  v.  Lynch,  54  Md.  600;  Kem- 
Ington  V.  Linthlcum,  14  Pet.  84. 

■■>«  People  V.  Carnley,  3  Abb.  Pr.  215. 

31  Ansonia  B.  &  C.  Co.  v.  Conner,  07  How.  Pr.  157,  103  N.  T. 
502.     Contrn.  Launte  v.  (iross,  10  111.  App.  320. 

82  Hudspeth  v.  Scarborougli,  00  Ga.  777. 

33  Emley  v.  Dnira,  :!(!  Pa.  St.  123;  Mathewsnn  v.  Moore,  2  Mc- 
Cord,  315;  State  v.  Johnston,  1  Hnyw.  (N.  C.)  203. 
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is  the  act  of  the  principal.  Hence,  there  is  no  im- 
propriety in  a  return  made  and  signed  by  the  principal 
when  the  services  were  in  fact  performed  by  the  deputy. 
The  writing  of  the  return  need  not  necessarily  be  either 
by  the  sheriff  or  his  deputy.  If  the  ofl&cer  cannot  write, 
he  may  call  upon  another  person  to  write  out,  in  his 
presence  and  by  his  direction,  a  return,  which  the  ofiftcer 
may  sign  by  his  mark,^*  and  this  course  may  doubt- 
less be  pursued,  though  the  officer  is  able  to  write,^" 
provided  that  which  is  written  for  him  by  another  is 
done  so  immediately  in  his  presence  and  by  his  direc- 
tion that  the  act  must  be  regarded  as  his,  but  the 
officer  cannot  delegate  a  general  authority  to  another 
person,  not  his  deputy,  to  make  out  and  sign  returns 
in  his  absence,  as  where  the  officer  calls  a  person,  re- 
quests his  assistance  in  preparing  papers  for  return  to 
the  court,  and  shows  him  several  executions  and  asks 
him  to  make  entries  of  nulla  bona  on  all  of  them,  and 
such  entries  are  afterward  written  out  in  the  sheriff's 
office,  but  while  that  officer  is  absent  in  the  country.^" 
The  rule  is  well  settled  that  an  agent  ought  to  act 
in  the  name  of  his  principal.  No  reason  can  be  sug- 
gested why  this  rule  ought  not  to  be  applied  to  returns 
made  upon  writs  by  deputy  sheriffs  or  deputy  con- 
stables. In  a  majority  of  the  states,  a  return  signed 
"A  B,  deputy,"  will  be  disregarded.^''  In  Vermont, 
however,  the  courts  seem  to  prefer  that  a  writ  exe- 

34  Cox  V.  Montford,  66  Ga.  62. 

85  Ellis  V.  Francis.  9  Ga.  325. 

86  Weaver  v.  Wood,  103  Ga.  88. 

87  Joyce  V.  Joyce,  5  Cal.  449;  Rowley  v.  Howard,  23  Cal.  401; 
Ryan  v.  Eads,  Breese,  217;  Ditch  v.  Edwards,  1  Scam.  127,  26  Am. 
Dec.  414;  Simonds  v.  Catlin,  2  Calnes,  61,  Cole  &  C.  Cas.  346;  Fer- 
guson V.  I>ee,  9  Wend.  258;  Reinlmrt  v.  T.iisro.  86  Cal.  398.  21  Am. 
St.  Rep.  53;  Gibbens  v.  Pickett.  31  Fla.  147;  Glencoe  v.  People,  78 
111.  382;  Robinson  v.  Hall,  33  Kan.  139. 
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cuted  by  a  deputy  should  be  returned  by  him  in  his 
own  name.^*  In  Michigan  and  South  Carolina  a  re- 
turn so  made  will  be  received  and  treated  as  valid.^* 
A  like  view  once  prevailed  in  Texas,"*"  but  it  has  since 
(been  materially  modified.  When  drawn  in  question 
collaterally  such  a  return  may,  in  the  last-named  state, 
possibly  be  respected.  It  is,  however,  certainly  re- 
garded as  informal  and  improper,  and  will  be  vacated 
when  directly  called  in  question.** 

A  writ  of  execution  should  run  to  the  sheriff  in  office 
at  the  time  of  its  issue,  and  an  indorsement  on  a  writ 
by  the  person  to  whom  it  was  issued  after  the  expira- 
tion of  his  term  as  sheriff  cannot  be  considered  as  an 
official  return.*^  But  a  return  is  not  invalid  because 
made  by  one  who,  though  previously  elected  to  office, 
and,  at  the  time  of  the  return,  performing  the  duties 
thereof,  was  merely  a  de  facto  officer,  because  he  was 
not  yet  under  bond.** 

"If,  a  writ  be  directed  to  the  sheriff  to  be  executed, 
and  afterward  a  new  sheriff  is  elected,  the  successor 
(if  the  writ  be  turned  over  to  him)  ought  to  return  the 
writ  with  the  old  sheriff's  return  thereon,  and  that  he 
received  the  writ  as  above  indorsed  from  his  predeces- 
sor. Now,  it  is  the  practice  for  the  late  sheriff  to  make 
the  return.  If  the  sheriff  dies  during  his  year  of  office, 
the  under-sheriff,  before  the  appointment  of  a  new 
sheriff,  should  make  the  return  in  the  name  of  the  de- 

S6  Eastman  v.  Curtis,  4  Vt.  616. 

30  Callender  v.  Olcott,  1  Mich.  344;  De  Villers  v.  Ford,  2  McCord, 
144. 

40  Miller  v.  Alexander,  13  Tex.  497,  65  Am.  Dec.  73;  Towns  v. 
Harris,  13  Tex.  507. 

11  Arnold  v.  Scott,  39  Tex.  378;  Jordan  v.  Terry,  33  Tex.  680. 

42  Cotton  V.  Atltinson.  53  Ark.  98. 

43  Harrison  v.  Kicbardson,  99  Ga.  763. 
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ceased  sheriff."  **  If  the  sheriff  dies,  the  under-sheriff 
may  act  for  him,  but  the  other  deputies  cannot.*'  In 
Massachusetts,  if  an  officer  who  has  undertaken  the 
service  of  an  execution  dies  bjefore  completing  such 
service  and  return,  the  same  may  be  completed  by  any 
other  officer  who  might,  by  law,  have  served  the  exe- 
cution if  originally  delivered  to  him.  So,  a  sheriff  who, 
at  the  issuance  of  an  execution  and  sale  thereunder, 
was  a  deputy  sheriff  may  complete  the  return  thereof, 
the  deputy  sheriff  who  began  the  proceedings  having 
died  in  the  meantime.*^  If  a  vacancy  is  occasioned  in 
the  sheriff's  office  otherwise  than  by  his  death,  its 
duties  do  not  devolve  on  the  under-sheriff.*' 

§  355.  Form  of  Return. — Every  officer  intrusted 
with  the  service  of  an  execution  must  make  a  return 
of  his  proceedings  thereunder.  This  return  must  be 
in  writing,**  and  signed  by  the  sheriff  or  constable,*'"' 
and  filed  in  court.''"  The  return  cannot  be  oral.  "It 
is  evident  that  one  object  in  requiring  an  officer  to 
make  a  return  of  the  writ  is  that  the  court  and  parties 
interested  may  know,  first,  whether  the  writ  has  been 
obeyed,  and,  if  so,  in  what  manner,  and,  if  not  exe- 
cuted, the  reasons  of  the  officer  for  failing  to  execute  it. 
To  this  end  the  written  certificate  concerning  these 

**  Watson's  Sheriff,  67;  Ward  v.  Storey,  18  Johns.  120, 

*5  Boardman  v.  HaUiday,  10  Paige,  223. 

*6  Firth  V.  Haskell,  148  Mass.  501. 

*^  Paddock  v.  Cameron,  8  Cow.  212. 

*a  Shover  v.  Funk,  5  Watts  &  S.  457;  Purrington  v.  Loring,  7  Mass. 
S88;  Wilson  v.  Loring,  7  Mass.  392;  Wellington  v.  Gale,  13  Mass. 
483;  Jones  v.  Goodbar,  60  Ark.  182. 

49  Shepard  v.  Hill,  5  Ark.  308:  Bennett  v.  Vinyard,  34  Mo.  216; 
Stevens  v.  Bachelder,  28  Me.  218;  Dewar  v.  Spence,  2  Whart.  211, 
30  Am.  Dec.  241. 

50  The  return  is  not  complete  till  filed  m  coiirt.  State  v.  Melton,  8 
Mo.  417;  Nelson  v.  Cook,  19  111.  440;  Welsh  v.  Joy,  13  Pick.  477. 
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facts  is  required.  The  bringing  back  of  the  writ  by 
the  officer,  and  filing  it  in  the  office  of  the  sheriff  or 
clerk  from  which  it  issued,  together  with  this  written 
certificate  of  his  proceedings  under  it,  indorsed  on  thi) 
writ  or  upon  some  paper  attached  thereto,  constitute 
in  law  the  return  of  the  writ.  Making  this  indorse- 
ment without  the  actual  return  of  the  writ  is  not  a 
return,  nor  is  it  a  return  to  bring  back  and  file  the  writ 
without  the  certificate  of  the  officer  required  to  be  in- 
dorsed, for  both  together  constitute  the  return  within 
the  meaning  of  the  statute."  ®^ 

If  the  officer  is  unable  to  write,  he  may  have  the  re- 
turn written  under  his  directions,  and  may  sign  it  with 
his  mark.''^  The  return  is  usually  indorsed  upon  the 
writ;  but,  where  convenience  so  requires,  it  may  be 
written  upon  a  separate  paper  and  then  attached  to 
the  writ.''^  In  construing  a  return,  all  reasonable  in- 
tendments will  be  indulged  that  the  officer  did  his 
duty.®*  It  is  not  indispensable  that  a  return  be  dated, 
if  it  appears  from  other  indorsements  and  record  en- 
tries that  it  was  made  at  a  proper  time.**^  As  the  re- 
turn is  intended, as  a  history  of  the  officer's  proceed- 
ings, its  form  and  substance  should  be  such  as  will 
most  correctly  state  that  history.  Usually,  the  tran- 
sactions under  the  writ  are  such  that  the  officer  can 
make  one  of  the  four  following  returns:  1.  In  case  no 
property  subject  to  the  writ  has  been  found,  he  may 

51  .Tones  v.   Goodbar,   60  Ark.  182. 

c^  Cox  V.  Montford,  66  Ga.  62. 

13  Hammett  v.  Farmer,  26  S.  0.  566.  But  it  nrnst  not  be  on  an 
unattached  paper,  or  it  will  lie  disregarded.  Diclsson  v.  Peppers, 
7  Ired.  429;  Union  Bank  v.  Barnes,  10  Hmnpli.  244. 

"•1  State  V.  Still,  11  Mo.  App.  283;  Hale  v.  Talbott,  86  Ind.  447; 
Preston  v.  Wright,  60  Iowa,  351. 

05  Kightlinger's  Appeal,  101  Pa.  St.  540. 
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return  that  fact,  and  this  is  usually  styled  the  return 
of  "nulla  bona";  2.  If  he  has  obtained  funds  sufficient 
to  satisfy  the  writ,  the  return  is  fieri  feci,  or  "I  have 
caused  to  be  made,"  etc.;  3.  If  part  of  the  debt  has 
been  collected,  and  the  remainder  could  not  be,  the 
return  is  fieri  feci  as  to  part,  and  nulla  bona  as  to  the 
residue;  4.  If  a  levy  has  been  made,  but  the  property 
could  not  from  any  cause  be  sold,  the  officer's  return 
should  shovF  the  levy,  and  that  the  property  remains 
unsold. 

Various  exigencies  arise,  and  necessitate  special  re- 
turns agreeable  to  the  facts  of  each  case.  The  more 
familiar  of  these  exigencies  occur  when  the  execution 
is  stayed,  or  the  judgment  or  execution  vacated,  or 
the  goods  replevied,  rescued,  or  lost  by  fire,  or  the 
levy  released  by  the  instructions  of  the  plaintiff.  In 
some  of  the  states,  the  forms  to  be  pursued  in  making 
returns  are  designated  by  statute.  Such  statutes  are, 
however,  regarded  as  directory;  and  a  return  varying 
from  the  form  therein  prescribed  will  not  be  disre- 
garded if  it  sets  forth  substantially  the  msltters  re- 
quired by  statute.^**  We  have  already  shown  that  the 
rights  of  purchasers  at  execution  sales  are  not  depend- 
ent upon  the  officer's  return.^'^    If  this  proposition  is 

06  Haden  v.  Walker,  5  Ala.  86;  Casky  v.  Haviland,  13  Ala.  314; 
Millet  V.  Blake,  81  Me.  531,  10  Am.  St.  Eep.  275. 

57  §  341;  Bray  v.  Marshall,  75  Mo.  327;  Foster  v.  Berry,  14  R.  I. 
601;  Bell  v.  Weatherford,  32  Bush.  505;  Murray  v.  Chadwick,  52 
Vt.  293;  True  v.  Emery,  67  Me.  28;  Gardner  v.  Bberhart.  82  111.  316; 
Pratt  V.  Pond.  45  Conn.  386;  Holman  v.  Gill,  107  111.  467.  Contra, 
Collins  V.  Hudson.  69  Ga.  684.  There  are  also  other  states  in  which 
the  return  is  essential  to  the  title  of  the  purchaser  at  an  execution 
sale.  Thus,  in  Massachusetts,  it  has  been  said:  "An  officer's  return 
of  the  levy  of  an  execution  uijon  real  estate  must  show  that  all  the 
requisites  of  the  statute  have  been  complied  with,  in  order  that  a 
good  title  may  appear  of  record,  and  the  facts  cannot  be  supplied 
by  extrinsic  evidence."    Kand  v.  Culler,  155  Mass.  451. 
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true,  then  the  chief,  and  perhaps  the  only,  office  of  a  re- 
turn is  to  show  either  that  the  writ  has  been  satisfied, 
or  that  the  officer  is  justified  in  returning  it  unsatisfied. 
"To  be  sufficient,  the  return  must  show  upon  its  face 
that  the  command  of  the  writ  has  been  complied  with, 
or  the  existence  of  such  a  state  of  facts  as,  without 
fault  or  negligence  on  the  part  of  the  officer,  hindered 
such  compliance."  ^**  In  treating  of  the  sufficiency  of 
returns,  we  shall  consider — 1.  Eeturns  showing  that 
the  writ  is  wholly  or  partly  unsatisfied,  and  seeking  to 
excuse  the  officer  for  not  compelling  its  satisfaction; 
and,  2.  Eeturns  showing  that  satisfaction  has  been 
produced. 

§  356.  Sufficiency  of  Returns  Showing  the  Writ  to  be 
Wholly  or  Partly  Unsatisfied. — At  the  common  law,  a 
fieri  facias  could  be  levied  on  chattels  only.  Hence, 
the  words  "nulla  bona"  were  sufficient  to  indicate  that 
the  officer  could  discover  nothing  subject  to  the  writ. 
Now  lands  can  very  generally  be  levied  under  fieri 
facias,  and  the  return  that  was  formerly  sttfficient  to 
show  that  no  levy  could  be  made  is  not,  at  present, 
sufficiently  comprehensive  to  embrace  one  of  the  most 
important  subjects  of  levy  and  sale.  Courts  are  still 
in  the  habit  of  speaking  in  general  terms  of  the  return 
of  "nulla  bona"  as  though  those  words  now  constitute 
a  complete  return.®*  A  more  correct  view  was  thus 
expressed  by  the  supreme  court  of  Alabama:  "The 
terms  'nulla  bona'  are  not  of  sufficiently  extensive 
meaning  to  respond  to  the  mandate  of  an  execution. 
They  import  that  the  defendant  in  execution  has  no 

csMcCrory  v.  Chaffln,  1  Swan,  308: 'Union  Bank  v.  Barnes,  10 
Hnniph.  244;  Eaken  v.  Boyd,  .5  Sneod.  294;  Cowan  v.  Sloan,  05  Tenn. 
424. 

so  Barker  v.  Dayton,  28  Wis.  367. 
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goods  which    could   be   subjected  to   its  satisfaction. 
Now,  this  may  have  been  true,  and  yet  he  may  have 
been  in  the  possession  or  the  owner  of  real  estate,  from 
the  sale  of  which  satisfaction   could   have  been  ob- 
tained." ""     The  officer  who  does  not  obtain  anything 
toward  the  satisfaction  of  the  writ  must  make  a  return 
in  which  it  is  directly  stated,  or  from  which  it  must 
necessarily  be  implied,  that  the  defendant  has  no  prop- 
erty subject  to  the  writ;**^  or  if  he  obtains  a  partial 
satisfaction  of  the  writ,  he  must  show  why  the  residue 
was  not  realized.     Upon  receiving  the  writ,  the  officer 
incurs  the  liability  to  execute  it.     From  this  liability 
he  can  escape  only  by  showing  that  he  was  released 
from  it  by  the  instructions  of  the  plaintiff,*^  or  that 
there  were  other  sufficient  legal  excuses.  These  excuses 
he  must  state  in  his  return,  for  the  purpose  of  relieving 
himself  from  the  liability  created  by  the  reception  of 
the  writ,  and  which  continues  until  a  sufficient  return 
has  been  made.     A  sheriff  having  been  instructed  in 
writing  by  the  assignee  of  an  execution  creditor  to  pro- 
ceed with  his  execution  cannot  justify  a  return  thereof 
unsatisfied  on  the  ground  that  the  attorney  for  such 
creditor  directed  the  making  of  such  return,  because 
he  knows  that  such  creditor  has  parted  with  his  in- 
terest in  the  judgment.*^    When  a  sheriff  returns  an 
execution  nulla  bona,  he  does  so  at  his  own  risk,  and 
must  stand  ready  to  justify  his  act.*** 

80  Woodward  v.  Harbin,  1  Ala.  108. 

«i  Hence,  the  officer  cannot  return  that  the  defendant's  premises 
were  barred,  and  he  therefore  does  not  know  whether  or  not  the 
defendant  has  property  subject  to  the  writ.  Munis  v.  Cass,  9  Dowl. 
Pr.  332.  . 

82  Wheeling  P.  Co.  v.  Levi.  48  La.  Ann.  777. 

83  Murray  v.  Meade,  5  Wash.  693. 

84  Dornin  v.  MeCandless,  146  Pa.  St.  344,  28  Am.  St.  Rep.  798. 
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The  most  usual  obstacle  met  by  officers  is  their  in- 
ability, after  due  search,  to  discover  prpperty  subject 
to  the  writ.  Where  this  has  been  the  case,  and  it  be- 
comes necessary  to  return  the  writ  wholly  or  partly 
unexecuted,  the  officer  must  exonerate  himself  by  stat- 
ing clearly  and  unequivocally  that  the  writ  is  returned 
unsatisfied  because  the  defendant  has  no  property 
subject  to  its  satisfaction.*^  In  many  instances,  it  is 
necessary  to  show  by  the  return  on  an  execution,  for 
the  purpose  of  sustaining  some  subsequent  proceeding, 
that  the  defendant  has  no  property  subject  thereto. 
This  does  not  appear  by  the  return  of  an  execution 

85Burk  V.  Flournoy,  4  Mo.  116.  "Wholly  unsatisfied"  is  an  in- 
sufficient return,  becaus'e  it  does  not  show  that  no  property  could  be 
fonnd.  McDowell  v.  Clark,  68  N.  C.  118.  For  a  like  reason.  "Came 
to  hand,  8th  Nov.,  1820 — no  money  made  on  this  writ,"  is  an  in- 
sufficient return.  Harman  v.  Childress,  3  Yerg.  327.  A  return  is 
sufficient  which  recites  that  demand  had  been  made  for  money  or 
other  property  to  satisfy  the  execution,  and  that  neither  had  been 
received  and  the  execution  was  returned  not  satisfied,  no  property 
being  found  in  the  couiiiy.  .n.rtuu  v.  iirowu,  45  111.  App.  171.  "JSo 
goods  or  chattels  found"  is  sulficient.  Pioneer  v.  Bagnall,  49  N.  J.  L. 
220.  Similarly,  -'No  propertyfoiind  whereon  to  levy."  Dumasv. Mat- 
thews, 51  N.  J.  L.  .562.  Compare  Newman  v.  Xan  Dwyne,  42  N.  J. 
Bq.  485;  Ninimo  v.  Howard,  42  N."  ,T.  Bq.  487.  "  'I  know  of  no  prop- 
erty subject  to  the  within  fieri  facias'  is  equivalent,  in  a  collateral 
proceeding,  to  the  return  of  nulla  bona.  It  is  his  duty  to  find  out 
any  property  within  his  bailiwick,  and  the  presumption  is,  that  he 
discharged  his  duty  by  making  diligent  search;  and  when  he  says. 
he  knows  of  no  property  subject  to  the  fieri  facias,  it  should  be 
deemed,  in  a  collateral  proceeding,  at  least,  equivalent  to  nulla 
bona."     Gunn  v.  Howell.  35  Ala.  144,  73  Am.  Dec.  484.     "No  goods 

found  in  my  county,"  though  informal,  is  good  in  substance.    

V.  Peebles,  Peck.  196.  "Not  levied  for  want  of  sufficient  goods  and 
chattels"  is  prima  facie  sufficient.  State  v.  Steel,  11  Mo.  553. 
Where  certain  goods  have  already  been  levied  upon,  and  a  return  of 
such  levy  has  been  made,  a  further  return  as  follows:  "Due  search 
made  by  me,  and  no  other  goods,  chattels,  lands,  or  tenements  to 
be  found  in  my  county,  subject  to  execution,  except  what  has  here- 
tofore been  made  and  sent  to  your  office,"  is  sufficient.  McDowell 
V.  Roblson,  3  .Tones,  535.  If  there  be  two  or  more  defendants, 
the  return  must    show  that    neither  has  any  property  subject  to 
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"not  satisfied."  Such  a  return  conveys  only  the  idea 
that  the  writ  has  not  been  paid.  In  some  instances, 
the  return  of  "nulla  bona"  may  be  sufficient,  as  where, 
by  the  construction  given  it,  "it  signifies  that  the  officer 
made  strict  and  diligent  search,  and  was  unable  to  find 
any  property  of  the  defendant  liable  to  seizure  under 
the  writ  whereof  to  levy  the  same."  ^  A  return  "after 
search  and  inquiry,  I  know  of  no  property  of  the  de- 
fendant in  the  county  upon  which  to  levy  this  fieri 
facias,"  was  held  sufficient,  though  the  execution  com- 
manded the  officer  to  make  the  money  of  the  goods  and 
chattels  that  were  of  the  estate  of  L.  A.  G.,  and  that 
may  have  come  into  the  hands  of  0.  0.  G.,  as  adminis- 
trator of  her  estate,  to  be  administered.  It  was  ob- 
jected that  from  this  return  it  was  not  possible  to  de- 
termine whether  the  sheriff  meant  that  he  could  not 
find  any  property  of  the  estate  or  of  the  administrator 
personally,  but  the  court  said  that  the  most  reasonable 

execution.  Hassell  v.  Southern  Bank,  2  Head.  381.  The  following 
forms  of  returns,  copied  from  Wait's  Practice,  volume  4,  page  22, 
are  concise  and  yet  ample: 

EJITTJKN   OP   NO   GOODS   FOUND. 

The  defendant  has  no  goods  or  chattels,  lands,  or  tenements, 
within  my  county,  whereof  I  can  make  the  amount  of  the  within 
execution,  or  any  part  thereof. 

(Date.)  (Signature  of  SherifE.) 

BETUBN  or  SATISFACTION  IN  PART. 

I  have  made  the  sum  of dollars,  part  of  the  moneys  directed 

to  be  made  upon  the  within  execution;  and  I  can  find  no  goods  or 
chattels,  lands  or  tenements,  of  the  within  defendant  in  my  county, 
whereof  I  can  make  the  residue  of  the  said  execution. 

(Date.)  (Signature  of  Sheriff.) 

If  there  are  two  or  more  defendants,  the  following  form,  from 
Tmpey  on  Sheriffs,  page  397,  ought  to  be  substantially  followed: 
"The  within-named  A  B  and  C  D  have  not,  nor  hath  either  of  therh, 
any  goods  or  chattels  in  my  bailiwick,  whereof  I  can  cause  to  be 
levied  the  debt  and  damages  within  mentioned,  or  any  part  thereof." 

«8  Langford  v.  Few,  146  Mo.  142,  69  Am.  St.  Rep.  606. 
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construction  to  be  given  the  return  was,  that  the  levy- 
ing officer  conducted  his  search  for  property  such  as 
was  described  in  the  writ.,  rather  than  for  property 
owned  by  the  administrator  personally,  and  that  "the 
return  of  an  officer  should  receive  every  reasonable  in- 
tendment and  construction,  and,  where  it  is  suscepti- 
ble of  different  meanings,  that  meaning  should  be 
adopted  whichismost  conformable  to  his  legal  duty."  *'' 
The  return  of  nulla  bona  does  not  necessarily  imply 
that  the  defendant  had  no  goods,  nor  that  the  officer 
made  no  levy.  It  is  an  appropriate  return  when,  from 
any  cause,  there  is  nothing,  at  the  date  of  the  return, 
which  can  be  appropriated  to  the  satisfaction  of  the 
writ. 

Property  levied  upon  may  be  shown  not  to  belong 
to  the  defendant,  or  it  may  be  replevied,  or  consumed 
by  prior  liens,  or  rendered  unproductive  by  a  variety 
of  other  contingencies,  not  chargeable  to  the  fault  or 
neglect  of  the  officer.  In  all  such  cases  he  may  prop- 
erly make  a  return  of  nulla  bona.*"*  The  defendant 
may  have  sufficient  property  to  satisfy  the  writ,  and  yet 
circumstances  may  occur  justifying  its  return  unexe- 
cuted. In  such  a  case,  the  return  should  indicate  what 
the  circumstance  was,  and  should  present  some  reason 
for  not  executing  the  writ  which  will  be  deemed  suffi- 

6T  Gibson  v.  Robinson,  90  Ga.  756,  35  Am.  St.  Eep.  250. 

ft  Wintlo  V.  I'reenian.  11  Ad.  &  K.  539;  39  Eng.  Com.  L.  159;  Hee- 
nan  v.  Evans.  3  Man.  &  G..  39S;  Dolcer  v.  Hasler,  2  Bing.  479;  42 
Eue.  Com.  L.  213;  4  Scott  N.  K.  2;  1  Dowl.,  N.  S.,  204;  Ghampenoia 
V.  Wliite,  1  Wend.  92;  Grove  v.  Aldridge,  9  Bing.  428;  z  Moore  &  S. 
568;  Shattock  v.  Garden,  0  Ex.  725;  2  Lown.  M.  &  P.  466;  21  L.  J. 
Ex.  200;  Evans  v.  Parker,  20  Wend.  622;  Waterman  v.  MeiTill.  3a 
N.  .7.  li.  378;  Blivin  v.  Blealdey,  23  How.  Pr.  124;  Bayley  v.  Bates, 
8  .Tohns.  184;  Van  Cleef  v.  Fleet,  15  Johns.  147;  Bank  v.  Pullen,  4 
Dev.  207;  \\  ntt  v.  .folinson,  4  .Tones,  190;  Lnnimis  v.  Kasson,  43  Barb. 
373;  Maguc  v.  Seymour,  0  Wend.  309;  Townsend  v.  Phillips,  10> 
Johns.  98. 
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cient  from  a  legal  point  of  view.®®  If  the  property 
levied  upon  vpas  released  upon  giving  a  delivery  bond, 
that  fact  should  be  stated  in  the  return.  It  has  even 
been  held  that  this  fact  'mjast  appear  in  the  return, 
and  that,  if  it  does  not  so  appear,  the  officer  cannot 
prove  it  in  his  justification  by  the  bond  itself  found  in 
the  record.'"  "Where,  before  seizure  under  execution, 
a  writ  of  error  is  allowed,  and  no  legal  seizure  can 
be  made,  although  the  return  of  nulla  bona  was  held 
bad,  yet  the  plaintiff  was  entitled  only  to  nominal  dam- 
ages. The  proper  course  would  have  been  for  him  to 
have  returned  that  such  writ  had  been  allowed,  and 
the  court  would  have  relieved  him."  '^ 

§  357.  Return  of  Fieri  Feci. — We  come  now  to  speak 
of  cases  in  which  the  officer  has  discovered  and  seized 
property  subject  to  execution,  or  in  which  payment  has 
been  voluntarily  made  to  him  while  the  writ  was  in 

89  The  following  terms  have  been  regarded  as  suflBcient:  "En- 
Joined,"  Fatten  V.  Marr,  Busb.  ,377;  "Stayed  by  injunction,"  Tagert 
V.  Hin,  N.  C.  Conf.  R.  104;  "Stopped  by  order  of  plaintifC,"  State  v. 
McDonald,  9  Humph.  606.  That,  after  levy,  plaintiff's  attorney  or- 
dered the  officer  to  withdraw  from  the  possession  of  the  gopds 
levied.  Levy  v.  Abbott,  7  Dowl.  &  L.  185;  4  Ex.  588;  19  L.  ,T.  Ex. 
62.  A  return  of  "Not  levied  by  reason  of  the  stay  law"  is  substan- 
tially a  return  that  the  money  cannot  be  made,  under  a  statute  re- 
quiring that  upon  a  writ  of  fieri  facias  the  officer  shall  return 
whether  the  money  therein  mentioned  is  or  cannot  be  made.  Ham- 
ilton V.  McConliey's  Ad.,  83  Va.  533.  But  an  officer  cannot  justify 
a  failure  to  levy  by  showing  that  he  was  influenced  by  the  debtor's 
r*romises  to  pay,  or  by  slcliness  and  distress  in  debtor's  family. 
Cowan  V.  Sloan,  95  Tenn.  424. 

70  Union  Bank  v.  Barnes.  10  Humph.  244.  The  following  have 
been  held  not  to  be  legal  returns:  "Case  arranged  in  bank,  as  per 
instructions,"  Gilchrist  v.  Branch  Bank,  11  Ala.  408;  "The  defendant 
has  the  plaintiff's  receipt  for  the  debt,  interest,  and  costs  in  this 
ease,"  McKeagg  v.  Collehan.  13  Ala.  828. 

71  Impey  on  Sheriffs,  395,  citing  Cleghom  v.  Desanges,  3  B.  Moore, 

83. 

Vol.  111.-128 
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his  hands.  In  some  instances,  the  single  word  "sat- 
isfied" indorsed  on  the  writ  has  been  regarded  as  a 
sufficient  return.^^  This  view  is  probably  sustainaible, 
at  least  where  no  sale  of  property  has  been  made.  But 
in  many  cases,  levies  and  sales  are  made,  and  ques- 
tions subsequently  arise  as  to  whether  the  return  suffi- 
ciently discloses  the  subject  matters  of  the  levy  and 
sale,  and  the  steps  necessary  to  constitute  a  valid  levy 
and  sale.  The  return  of  an  officer,  according  to  the 
opinion  expressed  at  an  early  day  by  the  supreme  court 
of  Minnesota,  "should  be  a  statement  of  facts,  and  not 
of  any  conclusions  of  law  he  might  form  as  to  what 
constituted  a  levy."  '^  In  Kentucky  the  court  said :  "It 
was  certainly  the  duty  of  the  officer  in  his  return  to 
give  some  general  description  of  the  land  sold,  to  whom 
sold,  and  the  steps  taken  by  him  in  the  sale."  ''*  In 
other  cases,  the  rule  is  asserted  that  the  description  of 
lands  levied  upon  must  be  specific.'^^  In  New  Jersey 
each  article  of  personal  property  must  be  separately 
mentioned.'^*'  In  the  preceding  section  we  have  ex- 
pressed our  concurrence  in  the  position  taken  by  the 
supreme  court  of  Tennessee,  when  that  court  assumed 
that  the  object  of  a  return  was  either  to  show  that  a 
writ  had  been  executed,  or  else  to  disclose  the  reason 
why  it  remained  unsatisfied.  If  this  position  is  cor- 
rect, then  there  is  no  reason  why  the  officer  should  de- 

72  Barton  v.  Lockhart,  2  Stew.  &  P.  109;  4  Wait's  Pr.  22. 

'■■!  Castner  v.  Symonds,  1  Minn.  437. 

1*  Reid  V.  Heasley,  9  Dana,  325.  Compare  Locli  v.  Slusher  (Ky. 
App.t,  43  S.  W.  471,  holding  that  a  levy  upon  land  Is  sufficiently 
recited  by  a  statement  in  a  sheriff's  return  that  "after  duly  adver- 
tising the  property  levied  on  under  this  execution,  to  wit,  describing 
the  land,  it  was  offered  for  sale." 

'5  Matthews  v.  Thompson,  3  Ohio,  272;  Payne  v.  Billingham,  10 
Iowa.  360. 

'6  Watson  V.  Hoel,  1  Coxe,  136;  Hustich  v.  Allen,  1  Coxe,  168. 
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tail  the  various  acts  througli  which  he  has  seized  prop- 
erty or  procured  a  satisfaction.  "Nor  do  we  consider 
it  necessary,  under  our  statute,  that  the  sheriff  should 
in  his  return  state  the  particular  or  several  acts  done 
by  him  in  making  his  levy.  It  is  sufficient  if  he  certi- 
fies in  general  terms  that  he  'levied,'  and  from  this  all 
the  necessary  proceedings  will  be  implied." "  In 
Texas,  a  return  of  a  range  levy  upon  cattle  is  regarded 
as  defective  if  it  fails  to  show  just  how  the  levy  was 
made,  but  such  a  return  does  not,  on  its  face,  show  a 
void  levy  where  it  raises  a  presumption  that  the  levy 
included  all  the  cattle  of  certain  brands  upon  the  range, 
although  it  may  be  uncertain  how  many  cattle  of  each 
brand  were  intended  to  be  covered.'^®  "I  find  no  au- 
thority requiring  the  premises  to  be  particularly  de- 
scribed in  the  sheriff's  return."  '••  "It  is  not  requisite, 
however,  that  the  sheriff  should  specify  in  his  return 
the  particular  goods  taken,  and  the  sum  for  which  each 
article  has  been  sold.  It  is  sufficient  to  mate  the  re- 
turn in  general  terms,  as,  for  example,  that  he  has 
levied  a  certain  sum  of  money — naming  it — out  of  the 
goods  of  the  defendant.  And  accordingly,  the  court, 
in  Willett  v.  Sparrow,  6  Taunt.  576,  refused  to  grant  a 
rule  upon  the  sheriff  to  amend  his  return  by  particu- 
larly specifying  the  goods  which  he  had  taken  under  a 
writ  of  fieri  facias,  whereon  he  had  returned  merely  an 
aggregate  sum  exceeding  six  hundred  pounds,  made  of 
the  goods  of  the  defendant.  Neither  is  it  necessary 
that  the  time  of  the  seizure  by  virtue  of  the  fieri  facias 
should  be  mentioned  in  the  sheriff's  return  thereof."  *** 

77  TuUis  V.  Brawley,  3  Minn.  285;  Hutchins  v.  Commissioners, 
16  Minn.  13;  Rohrer  v.  Turrill,  4  Minn.  407;  Byer  v.  Etnyre,  2  Gill, 
150,  41  Am.  Dec.  410. 

7s  Brown  v.  Hudson,  14  Tex.  Civ.  App.  605. 

79  .Taolvson  v.  Wallver,  4  Wend.  464. 

80  Fitler  v.  Patton,  8  Watts  &  S.  458. 
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The  officer  must  not  leave  it  uncertain  from  his  return 
whether  the  writ  has  been  executed  or  not.  If  he 
states  a  levy,  he  should  show  whether  the  property  has 
been  sold  or  still  remains  in  his  custody.®^  "Executed 
October  18,  1832;  as  coI^manded  within,"  was  ad- 
judged to  be  an  imperfect  return.^^ 

§  358.  Amending  Returns.— In  the  return  of  pro- 
cess, as  in  all  other  acts,  mistakes  may  be  made.  These 
mistakes  may  consist  either  of  the  omission  or  the  in- 
correct statement,  of  material  facts.     The  officer  may  be 

81  Buckley  v.  Hampton,  1  Ired.  322. 

82  Ogle  V.  Coffey,  1  Scam.  239.  "Levied  on  the  property  of  Ben- 
jamin Kice  and  Hosea  Smith,  July  13,  1818,"  was  held  void  for 
uncertainty.  Law  v.  Smith,  4  lud.  56.  "Execution  returned  not 
satisfied  for  M^ant  of  bidders,"  was  held  bad,  because  it  did  not  show 
that  any  levy  had  been  made.  Bowman  v.  Mallory,  14  Ind.  424. 
Impey  on  Sheriffs,  page  397,  gives  the  following  form  for  a  return 
where  partial  satisfaction  lias  been  realized,  but  the  balance  cannot 
be  made:  "By  virtue  of  this  writ  to  me  directed,  I  have  caused  to 
be  levied  and  made  of  the  goods  and  cliattels  of  the  within-named 
C  D  to  the  value  of  forty  pounds,  which  money  I  have  ready;  and 
the  within-named  C  D  hath  not  any  other  or  more  goods  and  chattels 
in  my  bailiwicli  whereby  I  can  cause  to  be  levied  the  residue  of 
the  debt  and  damages  within  mentioned,  or  any  part  thereof,  as 
within  I  am  commanded."  The  same  worli,  page  398,  gives  the 
following  form,  where  goods  remain  in  the  officer's  hands  for  want 
of  buyers:  "By  virtue  of  this  writ  to  me  directed,  I  have  levied 
and  made  of  the  goods  and  chattels  of  the  within-named  C  D  to  the 
value  of  forty  pounds,  as  within  I  am  commanded,  which  said  goods 
and  chattels  remain  unsold  in  my  hands  for  want  of  buyers,  there- 
fore I  cannot  have  the  money  before  his  Ma.iesty  at  the  day  and 
place  within  mentioned  as  I  am  within  commanded."  The  follow- 
ing form  may  be  used  where  the  writ  is  entirely  satisfied:  "I  have 
made  the  amount  of  the  within  execution  out  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  within  defendant,  which  1 
have  ready  to  render  to  the  within  plaintiff,"  or  "have  paid  the 
same  to  the  within  plaintiff."  For  returns  to  execution  in  various 
cases,  see  Crocker  on  Sheriffs,  forms  194-207;  4  Wait's  Practice, 
pp.  22-24;  Impey  on  Sheriffs.  303-^90.  In  England,  an  officer  re- 
turning that  he  has  levied  on  goods  of  tlie  defendant  must  state 
their  value.  Barton  v.  Gill,  1  Dowl.  &  L.  593;  12  Mees.  &  W.  315; 
13  L.  J.  Ex.  83. 
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sought  to  be  made  responsible  for  his  mistake  by  pro- 
ceedings against  him  for  a  false  or  an  imperfect  return; 
or  the  interests  of  third  persons,  dependent  on  the  re- 
turn, may  be  sought  to  be  prejudiced  or  destroyed.  In 
all  cases  where  they  can  base  their  action  upon  mat- 
ters of  record,  courts  will  exercise  a  very  liberal  dis- 
cretion in  amending  and  correcting  their  records  so  aa 
to  make  them  conformable  to  the  truth.**  If  a  return 
is  incorrect,  the  court  has  no  power  to  correct  it,  nor 
to  compel  its  correction.^  An  officer  is  responsible  for 
his  return.  He  may  make  such  return  as  he  pleases, 
or  he  may  altogether  neglect  to  make  any  return  what- 
ever. In  the  one  case  the  party  injured  has  his  remedy 
by  an  action  for  a  false  return;  in  the  other,  he  may 
prosecute  the  officer  for  his  failure  to  make  a  return. 
As  the  officer  must  respond  in  damages  if  his  return 
be  false,  the  impropriety  of  the  court  correcting  a  re- 
turn, or  in  any  respect  dictating  its  contents,  is  obvious. 
It  may  be  that  the  court  may  compel  an  officer  to 
amend  his  return  for  the  purpose  of  supplying  obvious 
omissions  therein.  Thus  in  a  case  where  a  return  did 
not  describe  real  property,  which  had  been  levied  on 
and  sold,  with  sufficient  particularity  to  enable  the  of- 
fleer's  successor  to  make  a  conveyance,  the  former 
officer  was  directed  to  so  amend  his  return  as  to  spe- 
cifically describe  such  lands.*^  This  may  be  regarded 
as  compelling  a  return,  rather  than  as  requiring  a  re- 

83  Freeman  on  Judgments,  c.  4. 

84Vastine  v.  Fury,  2  Serg.  &  R.  426;  Boas  v.  Updegrove,  5  Pa. 
St.  516,  47  Am.  Dec.  425;  Washington  Jlill  Co.  v.  Kinnear.  1  Wash. 
116-  Hr.'-nphries  v.  Lawson,  2  Eng.  341;  Sawyer  v.  Curtis,  2  Ashm. 
127-  Dixon  v.  White  S.  M.  Co.,  12S  Pa.  St.  397,  15  Am.  St.  Rep.  683. 
Apparently  in  conflict  with  this  rule,  it  has  been  said  that  a  party 
may.  by  motion,  compel  a  sheriff  to  make  a  truthful  return.  Matter 
of  Dawson,  20  Abb.  N.  C.  188. 

86  Ex  parte  Worley,  19  Fed.  Rep.  586. 
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turn  already  made  to  be  amended;  for  though  an  in- 
dorsement was  made  on  the  writ  which  purported,  to 
be  a  return,  it  was  not  entitled  to  that  name,  because 
it  omitted  matters  upon  which,  in  the  judgment  of  the 
court,  it  was  the  duty  of  the  officer  to  speak  in  his  re- 
turn. If  we  concede  that  the  court  may  compel  an  of- 
ficer to  amend  his  return,  the  concession  must  be  lim- 
ited to  enforcing  a  return  sufficient  on  its  face.  The 
court  cannot  decide  that  particular  acts  were  done  or 
omitted,  and  then  require  the  officer  to  amend  his  re- 
turn to  conform  to  such  decision. 

But  usually  when  errors  or  omissions  are  discovered, 
the  officer  is  anxious  to  avoid  his  liability  by  making 
the  appropriate  amendment.  If  the  writ  is  still  within 
his  control,  the  return,  though  perhaps  already  written 
and  signed,  is  not  complete  nor  final,  and  he  may  alter 
it  in  any  manner  satisfactory  to  himself.^*  When  it 
■  has  once  been  filed,  the  return  becomes  a  matter  of 
record,  and  cannot  be  amended  without  permission  of 
the  court.  This  permission  is  usually  granted  on 
proper   application  ^'^   made   in   the   cause   in   which 

86  Welsh  V.  Joy,  13  Pick.  477;  Nelson  v.  Cook,  19  III.  440;  Spoor 
V.  Holland,  8  Wend.  445;  State  v.  Melton,  8  Mo.  417;  Spencer  v. 
Fuller,  68  Ga.  73;  Dixon  v.  White  S.  M.  Co.,  128  Pa.  St.  397,  15 
Am.  St.  Kep.  (183. 

s'Mathes  v.  Dover  N.  B.,  62  N.  H.  491 ;,  Mc Arthur  v.  Carrie,  32 
Ala.  75,  70  Am.  Dec.  529;  Moreland  v.  Ruffln,  1  Minor,  8;  Gavitt 
V.  Doub,  23  Cal.  78;  Hopkins  v.  Bursh,  3  Ga.  222;  Freeman  v. 
Carhart,  17  Ga.  348;  Mayer  v.  Chattahoochee  Bank,  46  Ga.  600; 
Dunn  V.  Eodgers,  43  111.  260;  Montgomery  v.  Brown,  2  Gilm.  581; 
Turney  v.  Orgnn,  16  111.  43;  New  A.  &  S.  R.  R.  Co.  v.  Grooms,  9 
Ind.  243;  New  A.  &  S.  R.  R.  Co.  v.  Laiman,  8  Ind.  212;  Jackson 
V.  Ohio  &  M.  R.  K.  Co.,  15  Ind.  192;  Patterson  v.  State,  2  G.  Greene. 
492;  De  Wolf  v.  JIallett.  3  Dana,  214;  Malone  v.  Samuel,  3  A.  K. 
Marsh.  350;  Buck  v.  Hardy,  (!  Greenl.  162;  Symouds  v.  Harris.  51 
Me.  14,  81  Am.  Dec.  r)5:?;  Clarke  v.  Belmcar,  1  (Jill  &  J.  4i3;  Berry 
V.  Griffith,  2  Har.  &  O.  337,  18  Am.  Dec.  309;  I'arker  v.  Warren. 
2  Allen,  187;  Thornton  v.  Miskimmon,  48  Mo.  210;  Hart  v.  Adams. 
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the  writ  issued.^**  In  some  cases  permission  to  amend 
returns  is  spoken  of  as  a  matter  of  course,  and, 
hence,  it  is  claimed  that  the  application  therefor 
may  be  ex  parte.*®  In  defense  of  the  rule  sanction- 
ing ex  parte  applications,  it  is  insisted  that,  because 
the  adverse  party  has  a  cause  of  action  against  the 
ofScer,  if  the  return,  as  amended,  can  be  shown  to 
be  false,  there  is  no  necessity  for  giving  any  opportun- 
ity to  resist  the  application.  But  permission  to  amend 
should  only  be  granted  in  furtherance  of  justice  and 
in  the  exercise  of  an  enlightened  discretion.  This  dis- 
cretion can  never  be  properly  exercised  without  a  com- 
plete knowledge  of  all  the  facts  of  the  case.  This  knowl- 
edge can  be  obtained  only  by  summoning  all  the  parties 
in  interest  before  the  court,  and  considering  all  the  ma- 
terial and  competent  evidence  they  may  be  able  to  ad- 
duce. The  object  of  theamendment  of  a  record, whether 
made  by  the  court  in  the  entries  on  its  minutes, 
judgments,  or  other  proceedings,  or  by  the  sheriff  in 
the  history  of  his  proceedings  as  stated  in  his  return, 
is,  or  always  should  be,  to  obtain  a  record  which  shall 

7  Gray,  581;  Hammond  v.  Eaton,  15  Gray,  186;  Hutchlns  v.  Oom- 
missloners,  16  Minn.  13;  Corby  v.  Burns,  36  Mo.  194;  Webster  v. 
Blount,  39  Mo.  500;  Planters'  Bank  v.  Walker,  3  Smedes  &  M.  409; 
Barker  v.  Blnninger,  14  N.  Y.  270;  Johnson  v.  Stone,  40  N.  H.  197, 
77  Am.  Dec.  706;  Dickinson  v.  Lippitt,  5  Ired.  560;  Fowble  v.  Ray- 
berg,  4  Ohio,  59;  Vastine  v.  Fury,  2  Serg.  &  R.  426;  Wright's  Ap- 
peal, 25  Pa.  St.  373;  Rapin  v.  Dealy.  1  Miles,  339;  Sheldon  v.  Corn- 
stock,  3  R.  I.  84;  Hill  v.  Hinton,  2  Head,  124;  Broughton  v.  Allen, 
6  Humph.  9G;  Atkinson  v.  Rhea,  7  Humph.  59;  Mesner  v.  Lewis, 
20  Tex.  221;  Thomason  v.  Bishop.  24  Tex.  302;  Thomas  v.  Browder, 
33  Tex.  783;  Dawson  v.  Moons,  4  Munf.  535;  Walker  v.  Common- 
wealth, IS  Gratt.  13,  98  Am.  Dec.  631;  Bacon  v.  Bassett,  19  Wis. 
45;  Bull  V.  King,  8  U.  C.  C.  P.  474;  Lee  v.  Neilson,  14  U.  C.  Q.  B. 
606. 

Bs  Bishop  V.  Poundstone,  11  Colo.  App.  73. 

sokorris  v.  Trustees,  15  111.  269;  Dunn  v.  Rodgers,  43  111.  260; 
Kitchen  v.  Reinsky,  42  Mo.  427. 
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speak  the  exact  truth.  A  court  will  not,  therefore,  suf- 
fer a  proposed  amendment  to  be  made  without  first 
being  satisfied  .that  it  is  true.®**  Even  if  the  amend- 
ment proposed  is  true,  the  court  will  not  permit  it  to 
be  made,  "when  facts  are  untruly  stated  in  other  parts 
of  the  return,  and  when,  if  the  whole  return  were 
amended  so  as  to  conform  to  the  truth,  the  amendment 
would  be  ineffectual  and  useless.  If  any  amendment 
is  allowed,  it  must  show  the  whole  truth."  *^  If  returns 
may  be  amended  only  in  furtherance  of  justice,  and  to 
make  them  speak  the  truth,  it  is  obvious  that  the 
court  should  investigate  the  facts  only  after  taking  the 
precaution  to  bring  before  it  all  the  parties  interested 
in  the  question;  for  an  ex  parte  proceeding  is  always 
taken  at  the  risk  of  acting  either  upon  partial  truth 
or  absolute  falsehood.  Hence,  permission  to  amend 
a  return  ought  not  be  treated  as  a  matter  of  course, 
nor  granted  without  first  notifying  the  adverse  party, 
and  giving  him  an  opportunity  to  show  cause  against 
the  amendment."^  It  may  be  conceded  that  an  amend- 
ment niay  be  permitted  on  an  ex  parte  applica- 
tion and  hearing,"^  and  that  neither  the  order  grant- 
ing it,  nor  the  amendment  made  pursuant  to  such  order, 
is  void;  but  we  deny  that  the  proceeding  is  ex  parte 
in  its  nature,  or  that  the  court  ought  to  proceed,  in 
the  absence  of  the  parties  whose  rights  are  imperiled 
by  the  return.     The  officer,  instea,d  of  making  an  in- 

00  Ex  parte  Bayley,  132  Mass.  457;  Slatton-v.  Jonson.  4  Hayw. 
(Tenn.)  196;  Williams  v.  Weaver,  101  N.  0.  1;  Excelsior  M.  Co.  v. 
Boyle,  46  Kan.  202. 

01  Wolcott  Y.  Ely,  2  Allen,  338. 

02  Coopwood  V.  Morgan,  34  Miss.  368;  Williams  v.  Doe,  1  Smedea 
&  M.  559;  O'Conner  v.  Wilson,  4  Chic.  L.  N.  217,  57  111.  227;  Na- 
tional Insurance  Co.  v.  Chamber  of  Commerce,  69  111.  22;  Carr  v. 
Mead,  77  Va.  159. 

03  Kitchen  v.  Reinsky,  42  Mo.  427;  Rickards  v.  Ladd,  6  Saw.  40. 
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correct  or  imperfect  return,  may,  through  inadvertence, 
have  filed  the  writ  without  making  any  return  what- 
ever. In  such  cases,  he  will  usually  be  permitted  to 
make  a  return  nunc  pro  tunc;  but  as  the  fault. is  his, 
he  may  be  required  to  pay  the  costs  of  the  motion,  and 
to  submit  to  such  other  terms  as  the  court  may  deem 
it  just  to  impose."*  A  motion  to  amend  is  determined 
by  the  court.  The  parties  are  not  entitled  to  a  trial 
by  jury.»^ 

§  359.  The  Time  Within  Which  a  Motion  to  Amend 
may  be  made  has  never  been  limited.  The  courts  gov- 
ern their  action  by  the  circumstances  of  each  partic- 
ular case.  After  the  lapse  of  a  long  period,  the  means 
of  correcting  a  return,  and  of  determining  whether  the 
return,  as  first  made,  was  not  true  and  proper,  may 
become  so  inadequate  that  the  court  will  not  feel  jus- 
tified in  permitting  any  amendment.  But  whenever, 
even  after  the  lapse  of  several  years,  it  is  satisfactorily 
proved  that  the  original  return  is  untrue,  and  that  a 
true  return  can  now  be  made,  and,  if  made,  that  it  will 
be  in  furtherance  of  justice,  the  courts  will  not  hesitate 
to  grant  their  permission  for  the  correction  of  the  old 
return.*®    An  officer  still  in  commission  may  amend  a 

o*HaU  V.  Ayer,  19  How.  Pr.  91;  Nelson  v.  Brown,  23  Mo.  13; 
Ingram  v.  Belk,  2  Strob.  207;  Williamson  v.  Farrow,  1  Bail.  611, 
21  Am.  Dec.  492;  Bancroft  v.  Sinclair,  ]2  Rich.  617.  The  case  of 
State  V.  Wylie,  2  McMull.  1,  seems  in  conflict  with  these  authorities. 

»5  Morrill  v.  Fitzgerald,  36  Tex.  275. 

86  .Tackson  v.  Esten,  83  Mo.  102,  23  Am.  St.  Rep.  765:  Woodward 
V.  Harbin,  4  Ala.  534,  37  Am.  Dec.  753;  Jarboe  v.  Hall,  37  Md.  345; 
Williams  v.  Houston.  71  N.  C.  163;  Thatcher  v.  Miller,  11  Mass. 
413,  after  six  years;  Rucker  v.  Harrison,  6  Munf.  181,  after  seven 
years;  Oilman  v.  Stetson,  16  Me.  124,  after  twenty  years;  Scott  v. 
Trustees,  5  U.  C.  Pr.  K.  228.  after  ten  years;  Muldrow  v.  Bates, 
5  Mo.  214;  Blaisdell  v.  Steamer,  19  Mo.  1.57;  .Irvine  v.  Scobee,  5 
Litt.  70,  after  sixteen  years;  Gaff  v.  Spell meyer,  13  111.  App.  294. 
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return  of  levy,  so  as  to  make  it  accord  with  the  facts, 
even  after  the  sale  of  the  property  levied  upon.®''  It 
has  sometimes  been  insisted  that  no  officer  ought  to  be 
permitted  to  make  any  amendment  to  his  return  after 
the  expiration  of  his  official  term.®*  In  support  of  this 
view,  it  is  urged  that  a  return  ought  always  to  be 
made  under  the  solemnity  of  an  official  oath,  and  at  a 
time  when  the  person  making  it  can  be  held  responsi- 
ble on  his  official  bond.  Certainly,  this  reason,  while 
not  so  forcible  as  to  warrant  a  court  in  withholding 
relief  in  meritorious  cases,  is  sufficient  to  induce  it  to 
exercise  unusual  caution  in  permitting  amendments, 
where  the  adverse  party  has  practically  no  remedy, 
though  the  return,  as  amended,  should  be  shown  to  be 
false.  But  in  nearly  all  the  states  a  return  may  be 
amended  after  as  well  as  before  the  sheriff  has  gone 
out  of  office.**®  Where  this  rule  is  denied,  it  is  upon 
the  ground  that  the  return  should  be  made  under  the 
binding  effect  of  an  official  oath,  and  that  such  effect 
does  not  survive  the  term  of  office  for  which  it  was 
taken.^*®  It  has  also  been  held  that  a  return  cannot 
be  amended  after  the  death  of  the  officer  by  whom  it 
was  made.^"^    The  correctness  of  this  decision  may 

»7  McLeod  V.  Brooks  L.  Co.,  98  Ga.  253. 

98  .Tessup  V.  Gragg,  12  Ga.  261 ;  Armstrong  v.  Easton,  1  B.  Mon.  6(5. 

90  Adams  v.  Robinson;  1  I'ick.  641 ;  Wilson  v.  Ray,  T.  U.  P.  Gharlt. 
109;  Johnson  v.  Uonnell,  15  111.  97;  Newton  v.  Prather,  1  Duvall, 
100;  Keen  v.  Briggs,  46  Me.  467;  Miles  v.  Davis,  19  Mo.  408;  Gush- 
ing V.  Laird,  4  Ben.  70;  Gay  v.  Caldwell,  1  Hardin,  (1«;  Ilutchins 
V.  Brown,  4  Har.  &  McH.  498;  Palmer  v.  Thayer,  28  Conn.  237; 
Avery  v.  Bowman,  39  N.  H.  393;  Blaisdell  v.  Steamboat,  19  Mo. 
157;  Dwiggins  v.  Cook,  71  Ind.  579;  Ex  parte  Worley,  19  Fed.  Rep. 
586;  JefCries  v.  Rudloff,  73  la.  60,  5  Am.  St.  Rep.  654;  Ex  parte 
Lake,  15  R.  I.  628;  Telegraph  C.  Co.  v.  Fleischner,  06  Fed.  Rep. 
905. 

100  Shores  v.  Whitworth,  8  Lea,  660;  Armstrong  v.  Easton,  1  B. 
Mon.  66;  .Tessup  v.  Gragg,  12  Ga.  I'iil. 

101  Wilson  V.  Greatliouse,  1  Scam.  174. 
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well  be  dotibted.  At  common  law  it  was  understood 
that  after  the  death  of  a  sheriff  a  return  could  be 
amended  by  his  under-sheriff;^**  and  we  know  of  no 
reason  why  an  amendment  ought  not  to  be  allowed  at 
the  request  of  a  sheriff's  administrator.**'^  In  some 
states  no  amendment  will  be  permitted  after  a  motion 
has  been  made,  or  an  action  brought  against  the  officer 
on  account  of  a  defective  or  false  return.****  Jn  the 
vast  majority  of  the  states  the  rule  is  otherwise,  and 
the  pendency  of  a  motion  or  action,  instead  of  subvert- 
ing the  power  of  amendment,  is  the  most  frequent  oc- 
casion in  which  that  power  is  successfully  invoked.***** 
There  may,  however,  be  cases  in  which  the  amendment 
of  a  return  may  be  refused  after  proceedings  have  been 
conducted,  based  upon  the  return,  or  even  where  the 
amendment  might  result  in  the  loss  of  some  right  to  a 
party,  because  he  had  been  tardy  in  acting — because 
he  relied  upon  the  return  as  true.***® 

§  360.  Of  the  Scope  and  Effect  of  Amendments,  and 
the  Persons  Whose  Rights  the  Courts  will  Protect  There- 
from.— It  has  sometimes  been  said  that  an  amendment 
will  not  be  permitted  when  it  will  destroy  or  materially 
alter  the  effect  of  the  original  return.***'  But  this  is 
a  mistaken  view.     If  an  amendment  does  not  alter  the 

102  Watson  on  Sheriffs.  71. 

103  Scruggs  V.  Scruggs,  46  Mo.  273. 

104  MuUins  V.  Johnson,  3  Humph.  396;  Howard  v.  Union  Bank, 
7  Humph.  26;  Brinkley  v.  Mooney,  4  Eng.  445. 

106  Hodges  V.  Laird,  10  Ala.  678;  Niolin  v.  Hamner,  22  Ala.  578; 
Gorham  v.  Hood,  27  Ga.  299;  Trotter  v.  Parker,  38  Miss.  473;  People 
V.  Ames,  35  N.  Y.  482,  91  Am.  Dec.  64;  Cody  v.  Quinn,  6  Ired.  191, 
44  Am.  Dec.  75;  Thomas  v.  Browder.  33  Tex.  783;  Wardsworth 
V.  Miller,  4  Gratt.  99;  Stone  v.  Wilson,  10  Gratt.  529;  Stealman 
V.  Greenwood,  113  N.  C.  355;  Swain  V.  Burden,  124  N.  C.  16. 

loocarr  v.  Mead,  77  \'a.  142:  Ficemjui  v.  Paul.  3  Greenl.  260. 

107  Barton  v.  Lockhart,  2  Stew.  &  P.  109. 
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return  in  some  material  respect,  it  is  hardly  worth 
seeking  permission  to  make  it.  A  return  may  be 
amended  by  affixing  to  it  the  signature  of  the  officer, 
and  thus  making  valid  that  which  before  had  no  ap- 
pearance of  official  authenticity.^**®  Returns  are  con- 
stantly amended  in  other  material  respects,  and  their, 
whole  nature  is  often  completely  transformed  by  can- 
celing the  old  return  and  substituting  therefor  a  return 
of  an  entirely  different  character.****  When  an  amend- 
ment is  made,  the  return  as  amended  is  to  be  given  the 
same  effect  as  though  it  had  at  first  been  put  in  its 
present  form.  In  other  words,  the  amendment  takes 
effect  by  relation,  and  operates  as  if  made  at  the  same 
time  as  the  original  return.****  Amendments  are 
granted  only  in  furtherance  of  justice.  Unless  the 
equities  of  the  applicant  are  superior  to  those  of  the 
contestant,  the  courts  will  refuse  to  act. 

Amendments  will  not  be  authorized  if  they  tend  to 
impair  vested  rights,  acquired  in  good  faith,  by  inno- 
cent third  parties.***  Amendments  may  be  allowed 
in  conformity  with  the  facts  even  after  the  rights  of 

loschilds  V.  Barrows.  9  Met.  413;  Wilton  M.  Co.  v.  BuUer,  34 
iMe.  431;  Olidden  v.  riiilbrick,  5G  Me.  222;  Rutherford  v.  Crawford, 
53  Ga.  J.'iS:  Excelsior  M.  Co.  v.  Boyle,  46  lian.  202.  A  justice  of 
the  peace  was  permitted  to  amend  the  jurat  to  an  aflBdavlt  by  sign- 
ing it  nunc  pro  tunc.     Veal  v.  Perkerson,  47  Ga.  92. 

100  De  M'Qlt  V.  Mallett,  3  Dana,  214;  Woods  v.  Cooke,  61  Me.  215; 
Dickinson  v.  Lippitt,  5  Ired.  560;  Williams  v.  Houston,  71  N.  O. 
163;  Morrill  v.  Fitzgerald,  30  Tex.  275. 

no  McArthur  v.  Currie,  32  Ala.  75,  70  Am.  Dec.  529;  Brandon  v. 
Snows.  2  Stew.  255;  Mason  v.  Anderson,  3  T.  B.  Mon.  295;  Haven 
V.  Snow,  14  Pick.  28;  Newton  v.  Prather,  1  Duvall,  100;  Richards 
V.  Ladd,  6  Saw.  40. 

Ill  Newhall  v.  Provost,  6  Cal.  85;  Webster  v.  Ha  worth.  8  Cal. 
25,  68  Am.  Dec.  287;  Davidson  v.  Cowan.  1  Dev.  304;  .Jackson  v. 
Est  en,  83  Me.  162,  23  Am.  St.  Rep.  765;  Briggs  v.  Hodgdon.  78  Me. 
.514;  Allison  v.  Thomas.  72  Cal.  562,  1  Am.  St.  Rep.  89;  McCrath 
V.  Wallace,  116  Cal.  533;  Cliicago  etc.  Co.  v.  Merchants'  N.  B.,  97 
111.   300.    The   statutes  of   Pennsylvania   provide   that   if  a   slieriff 
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third  parties  have  intervened,  if  the  record  shows  that 
the  requisites  of  the  statute  have  probably  been  com- 
plied with,  and  if  such  third  parties  may  be  deemed  to 
have  acquired  their  rights  in  reliance  upon,  and  with 
notice  of,  the  recitals  in  the  record.  These  cases,  how- 
ever, cannot  be  considered  as  raising  an  exception  to 
the  general  rule  which  saves  the  rights  of  innocent  pur- 
chasers from  the  effect  of  such  amendments.*^^ 

makes  a  defective  or  informal  return 'of  his  proceedings  under  ex- 
ecution for  the  sale  of  real  estate,  It  shall  he  lawful  for  the  pur- 
chaser or  other  persons  Interested  to  apply  hy  bill  or  petition  to 
the  court,  setting  forth  the  facts,  and,  after  due  notice  to  all  the 
persons  interested,  the  court  shall  have  power  to  examine  Into  the 
facts  of  the  case  and  make  such  order  or  decree  therein  as  justice 
and  equity  may  require,  either  by  dismissing  such  bill  or  petition, 
or  by  correcting  and  amending  such  return  according  to  the  truth 
of  the  case.  Under  this  statute,  an  application  was  made  by  a 
sheriff  to  amend  his  return,  on  the  ground  that  he  omitted  there- 
from one  of  the  properties  sold.  To  his  petition  the  answer  was 
made  that  the  omission  in  question  was  not  the  result  of  accident 
or  mistake,  but  of  design,  and  that  at  the  time  the  return  was  made 
It  was  the  Intention  of  all  the  parties  in  interest  to  make  no  re- 
turn respecting  the  property  omitted.  The  court,  in  denying  the 
petition,  said  that  the  sheriff  had  no  standing  as  petitioner,  unless 
he  had  an  interest,  and  tliat  he  does  not  appear  to  have  any,  and 
that  It  was  evident  that  he  was  not  acting  now  for  his  own  pro- 
tection, or  in  a  matter  in  which  he  had  any  interest,  but  to  serve 
the  purpose  of  another,  who  has  no  equity  whatever.  Certain  ex- 
pressions in  the  opinion  of  the  court,  standing  by  themselves, 
would  support  the  false  conclusion  that  an  amendment  will  not  be 
granted  unless  the  sheriff  has  some  interest  therein,  whereas  such 
amendments  are  ordinarily  granted  because  some  party  other  than 
the  sheriff  is  entitled  thereto  for  the  protection  of  his  right  or  title. 
The  real  ground  of  decision,  notwithstanding  the  general  expression 
of  the  court  respecting  the  want  of  interest  on  the  part  of  the 
sheriff,  was  that,  if  the  amendment  were  granted,  it  would  not 
truly  state  the  facts  as  they  were  understood  to  be  and  were  at 
the  time  of  the  return,  and  would  Include  property  in  the  return 
■and  describe  it  as  sold  when  It  was  not  at  the  time  understood  or 
Intended  to  be  sold.  Loweustein  v.  Krell,  102  Pa.  St.  267.  The 
allowance  of  amendments,  as  against  third  persons,  will  be  found 
treated  in  a  subsequent  peotion. 

112  .Jackson  v.  Esten,  8.3  Me.   li;2,  23  Am.   St.  Rep.  765;  Glidden 
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The  general  principles  applicable  to  the  amendments 
of  returns  are  stated  with  great  precision  and  concise- 
ness in  the  following  extract  from  an  opinion  of  the 
supreme  court  of  Missouri:  "The  right  of  a  sheriff  to 
amend  a  defective  return,  on  leave  of  the  court,  is  be- 
yond question,  and  it  makes  no  difference  that  he  is 
out  of  office.  Such  amendments,  in  appropriate  cases, 
are  allowed  even  on  application  of  the  sheriff's  admin- 
istrator. And  there  is  no  specific  limitation  of  time 
within  which  this  class  of  amendments  must  be  made; 
although,  after  a  lapse  of  years,  the  court  should  grant 
applications  with  great  caution,  lest  the  rights  of  inno- 
cent third  parties  should  be  injuriously  affected.  Such 
applications  are  not  granted  as  a  matter  of  right.  The 
granting  of  them  rests  in  the  sound  discretion  of  the 
court.  'Amendments  of  this  description,'  say  the 
court  in  Johnson  v.  Day,  17  Pick.  108,  'are  not  regu- 
lated by  any  certain  rules,  but  the  court  is  bound  in 
every  case  to  exercise  a  sound  discretion,  and  to  allow 
or  disallow  an  amendment,  as  may  best  tend  to  the 
furtherance  of  justice.  The  forms  of  the  court  are 
always  best  used  when  they  are  made  subservient  to 
the  justice  of  the  case.'  "  ^^  In  Maine,  the  courts  will 
not  allow  a  return  to  be  so  amended  as  to  destroy  the 
title  of  one  who  purchased  property  at  a  sale  made  by 
the  officer,  "although  the  purchaser  was  the  judgment 
creditor  in  the  execution  on  which  the  property  was 
sold."  ^^*  Subsequent  facts  with  which  the  officer  had 
no  connection  cannot  be  inserted  in  a  return  by  amend- 

V.  Phllbrick,  56  Me.  224;  Peaks  v.  GiJford,  78  Me.  362;  Saunders 
V.  First  N.  B.,  61  N.  H.  31 ;  Whittier  v.  Varney,  10  N.  H.  291. 

lis  Scruggs  T.  Scruggs,  46  Mo.  273. 

11*  Farrington  v.  Anson,  77  Me.  405. 
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ment,  as  that  the  purchase  money  was  paid  to  the  judg- 
ment creditor  after  the  return  day  of  the  writ.**® 

§  361.  Quashing  Returns. — The  power  of  courts  to 
set  aside  or  cancel  the  returns  of  their  officers,  indorsed 
on  writs  of  execution,  is  conceded ;  ^^^  but  the  causes 
necessary  to  procure  the  exercise  of  this  power  are  not 
very  clearly  defined.  "Where  the  levy  and  returns 
made  are  not  in  accordance  with  the  law,  they  may  be 
quash  pel;  or  where  facts  are  stated  which  show  there 
was  no  levy  in  fact,  the  return  may  be  vacated  and  set 
aside."  ^^"^  While  returns  may  sometimes  be  quashed 
on  account  of  irregularity,  the  best — or,  at  least,  the 
most  meritorious — ground  for  such  a  proceeding  is, 
that  the  return  as  made  is,  from  mistake  or  otherwise, 
false  in  fact.  Thus  a  writ  may  be  returned  satisfied 
when  no  satisfaction  was  produced.  In  this  and  in 
other  instances  in  which  one  of  the  parties  is  injured, 
he  is  not  compelled  to  abide  by  the  return,  and  seek 
.  to  indemnify  himself  by  an  action  against  the  officer. 
He  may,  on  motion  supported  by  proper  proofs,  pro- 
cure an  order  vacating  the  return.^^**  Instead  of  di- 
rectly vacating  the  return,  the  courts  of  the  state  of 
New  York  usually  enter  an  order  allowing  the  sheriff 
to  withdraw  the  writ  from  the  files,  and  cancel  his  re- 
turn thereon.*'^"     The  party  to  be  injured  by  vacating 

115  Bibb  V.  Collins.  51  Ala.  450. 

116  Tutt  V.  Fulgbam.  5  How.  (Miss.)  621;  Holt  v.  Robinson,  21 
Ala.  106,  56  Am.  Dec.  240;  Scott  v.  Allen,  1  Tex.  508;  Jarboe  v.  Hall, 
3T  Md.  345. 

117  Bryan  v.  Bridge,  6  Tex.  137. 

118  McMichael  v. 'Branch  Bank,  14  Ala.  196;  Forsyth  v.  Marriott, 
1  Bos.  &  P.,N.  S.,  251;  Burks  v.  Maine,  16  Bast,  2;  Ward  v.  Brum- 
fit,  2  Maule  &  S.  238;  Osborne  v.  Wilson,  37  Minn.  8;  Matter  of 
Dawson,  20  Abb.  N.  C.  188. 

119  Barker  v.  Binninger,  14  N.  Y.  270;  James  v.  Gurley,  48  N.  T. 
163;  Flanagan  v.  Tinin,  37  How.  Pr.  130,  53  Barb.  587. 
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a  return  must  be  given  notice  of  the  time  and  place 
of  hearing  the  motion,  and  given  an  opportuntity  to 
defend;  '^^**  but  he  is  not  entitled  to  a  jury  trial.*^* 
The  quashing  of  a  return  does  not  necessarily  vacate 
a  sale  which  the  return  shovrs  to  have  been  made.^^^ 

§  362.  In  Construing  Official  Returns,  the  courts  have 
usually  exercised  great  liberality  tow^ard  the  officer  and 
others  interested  in  maintaining  the  sufficiency  and 
legality  of  the  returns.  In  considering  returns,  no 
severity  of  criticism  will  be  allowed;  every  favorable 
inference  that  can  fairly  arise  from  the  language  used 
will  be  indulged;  the  whole  return  will  be  considered; 
nothing  beyond  reasonable  certainty  will  be  exacted; 
and  that  construction  will  be  adopted  which  most  ac- 
cords with  the  hypothesis  that  the  officer  performed 
his  whole  duty.*-^  A  return  that  the  defendants  have 
no  property  subject  to  execution  will  be  construed  as 
equivalent  to  saying  that  neither  of  the  defendants  has 
any  such  property.^^*  Where  an  officer  returns  that  , 
he  has  sold  and  delivered  the  property  under  an  exe- 
cution, but  does  not  recite  a  levy,  it  will  be  inferred 
that  he  made  a  levy  prior  to  the  sale.^^° 

120  Mann  v.  Nichols,  1  Smedes  &  M.  257;  Parks  v.  Person,  1 
Smedes  &  M.  Oh.  76. 

121  Anderson  v.  Carlisle,  7  How.  (Miss.)  408;  Morton  v.  Walker, 
7  How.  (Miss.)  554. 

122  Schobee  v.  Dednian,  2  Litt.  116. 

123  Bacon  v.  Bevan.  44  Miss.  293;  Whittlesey  v.  Starr,  8  Conn.  134; 
Coggswell  V.  Warren,  1  Curt.  223;  Franklin  Bank  v.  Blossom,  2'A 
Me.  .^46;  Reynolds  v.  Barford,  8  Scott  N.  K.  233;  7  Man.  &  G.  449; 
2  Dowl.  &  h.  327;  8  .Tur.  001;  13  L.  J.  Com.  P.  177;  Millet  v.  Blake, 
81  Me.  531,  10  Am.  St.  Rep.  275;  Wilson  v.  Swasey  (Tex.),  20  S.  W. 
48;  Gibson  v.  Robinson,  90  Ga.  756,  35  Am.  St.  Rep.  250. 

124  Austin  V.  Figneira,  7  I'nige,  56;  Conant  v.  Sparks,  3  Edw. 
Ch.  104;  AVinchester  v.  Crandall.  1  Clarke  Ch.  871. 

125  Howard  v.  Baum,  73  Mo.  App.  235. 
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§  363.  Returns  .as  Evidence. — When  a  return  is 
made  and  filed,  it  becopies  a  part  of  the  record  of  the 
case  in  which  it  issued."**  If  we  keep  this  fact  in  view, 
we  shall  usually  be  able  to  determine  without  difl&culty 
whether  a  return  can  properly  be  admitted  in  evidence, 
and  the  effect  to  be  given  to  it  when  it  is  so  admitted. 
Whenever  the  record  in  a  case  is  competent  evidence, 
the  return,  because  it  is  a  part  of  that  record,  is  also, 
as  a  general  rule,  competent  evidence.  If  the  case  is 
one  in  which  the  record  is  conclusive  between  the 
parties,  the  return  is  also  conclusive  between  them. 
If,  on  the  other  hand,  the  record  is  not  conclusive 
between  the  parties,  the  return  cannot  be  regarded  as 
conclusive  upon  them.  We  do  not,  in  this  section,  pro- 
pose to  consider  the  effect  of  a  return,  but  only  to  treat 
of  the  cases  in  which  it  is  entitled  to  be  considered  as 
competent  evidence,  because  at  least  tending  to  prove 
the  facts  stated  therein.  Upon  this  subject  we  believe 
this  general  rule  to  be  applicable:  that  whenever  the 
execution  can  properly  be  placed  in  evidence,  the  return 
may  also  be  admitted,  and  may  operate  as  at  least 
prima  facie  evidence  of  all  the  facts  therein  set  forth, 
and  which  it  was  the  officer's  duty  to  embody  in  his 
return.""^  These  facts  must  be  confined  to  things  done 
by  himself.  The  return  is  a  history  of  his  proceedings, 
not  of  the  proceedings  or  acts  of  other  persons.  He  is 
not  the  accredited  historian  of  their  acts,  and  if  he 

126  Whiting  V.  Bradley,  2  N.  H.  81;  Pigot  v.  Davis,  3  Hawks,  25; 
Hardy  v.  Gascoignes.  6  Port.  447;  Ferguson  v.  Tutt,  8  Kan.  377; 
Gardner  v.  Hosmer.  6  Mass.  325;  Andrews  v.  Lynton,  1  Salk.  265; 
Newton  v.  State  Bank,  14  Ark.  9,  58  Am.  Dec.  363. 

127  Lothrop  V.  Abbott,  16  Me.  421;  Polley  v.  Lenox  Iron  Works, 
4  Allen,  329;  Ufford  v.  Dickinson,  12  Allen,  543;  Cowls  v.  Hastings, 
9  Met.  476;  Pigot  v.  Davis,  3  Hawks,  25;  Piatt  v.  Piatt,  9  Ohio,  37; 
Nlchol  V.  Ridley,  5  Yerg.  63,  26  Am.  Dec' 254;  Stanton  v.  Hodges,  6 
Vt.  64;  Day  v.  Roberts,  8  Yt.  413. 
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undertakes  this  duty  in  his  return,  what  he  says  is  un- 
official, and  is  not  competent  evidence  for  or  against 
any  one.  He  has  no  right  to  state  in  his  return  that 
the  judgment  has  been  satisfied  by  the  defendant,^*** 
or  that  "the  defendant  has  plaintiff's  receipt  for  the 
debt,  interest,  and  costs  in  this  case."  ^^®  "There  is  no 
provision  for  a  return  shovring  the  acts  of  any  one  but 
the  officer.  A  statement  in  the  return  purporting  to 
show  the  acts  of  any  one  other  than  the  officer  is  with- 
out authority  of  law,  and  surplusage."  '^"  We  shall 
now  consider — 1.  The  effect  of  a  return  between  the 
parties  to  the  suit  in  which  it  was  made;  2.  Its  effect 
for  or  against  strangers  to  such  suit;  and  3.  Its  effect 
as  evidence  for  or  against  the  officer  who  made  it. 

§  364.  The  Effect  of  a  Return  Between  the  Parties.— 
We  have  already  stated  that  the  effect  of  a  return 
may  generally  be  known  by  knowing  the  effect  which 
the  record  has  between  the  same  parties.  It  is  every- 
where understood  that  the  original  parties  to  a  suit 
cannot  falsify  the  record  therein;  that,  as  against  them, 
the  record  imports  absolute  and  uncontrollable  verity. 
From  this  verity  they  can  escape  only  through  some 
proceeding  to  vacate  or  annul  the  record.  When  an 
officer  makes  a  false  return,  it  must,  as  between  the 
parties  to  the  suit,  as  long  as  it  remains  unvacated,  be 
regarded  as  true.  Neither  can  dispute  or  impeach  it. 
As  to  all  the  facts  which  the  officer  had  authority  to 
return,  it  must  be  treated  as  unquestionable,  and  as 
entirely  beyond  the  reach  of  any  collateral  assault. ^'^ 

128  Abercromble  v.  Chandler,  19  Ala.  625. 
128  McKeagg  v.  Collplian,  ir,  Ala.  828. 
"0  Aultman  v.  McGrady,  58  Iowa,  118. 

131  Kirksey  v.  Bates,  1  Ala.  303;  Newton  v.  State  Bank,  14  Ark. 
9,  58  Am.  Dec.  363;  Tillman  v.  Davis,  28  Ga.  494,  73  Am.  Dec.  786; 
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"A  sheriff's  return  is  not  traversable,  and  the  court 
will  not  permit  it  collaterally  to  be  attacked,  even  if 
the  officer  is  shown  to  have  been  guilty  of  fraud  and 
collusion."  ^^^     An  officer  will  not  be  permitted,  when 

Brown  v.  Way,  28  Ga.  531;  Rivard  v.  Gardner,  39  111.  125;  Kowell 
V.  Klein,  44  Ind.  290;  Hamilton  v.  Matlock,  5  Blackf.  421;  Burger 
V.  Becket,  6  Blackf.  61;  Smith  v.  Hornback,  3  A.  K.  Marsh.  39i!; 
Small  V.  Hodgen,  1  Litt.  16;  Sergeant  v.  George,  5  Litt.  198;  Oald- 
wells  V.  Harlan,  3  T.  B.  Men.  351;  Tribble  v.  Frame,  3  T.  B.  Mon. 
51;  McConnel  v.  Bowdry,  4  T.  B.  Mon.  392;  Stinson  v.  Snow,  10 
Me.  263,  25  Am.  Dec.  238;  Hunteess  v.  Tiney,  39  Me.  237;  Grover 
V.  Howard,  31  Me.  546;  Tyler  v.  Smith,  8  Met.  599;  Dooley  v.  Wol- 
cott,  4    Allen,  406;   Campbell    v.  Webster,   15  Gray,  28;   Tullis  v. 
Brawley,  3  Minn.  277;  Frasier  v.  Williams,  15  Minn.  288;  Halowell 
V.  Page,  24  Mo.  590;  Clough  v.  Monroe,  34  N.   H.  381;  BoUes  v. 
Bowen,  45  N.  H.  124;   State    v.    Clerk,    1  Dutch.  209;  Castner  v. 
Styer,  3  Zab.  236;  Allen  v.  Martin,  10  Wend.  300;  Boomer  v.  Laine, 
10  Wend.  525;  Bank  of  Gallipolis  v.  Domigan,  12  Ohio,  220,  40  Am. 
Dec.  475;  Paxson's  Appeal,  49  Pa.   St.  195;  Sample  v.  Coulson,  9 
Watts  &  S.  62;  Diller  v.  Roberts,  13  Serg.  &  R.  60,  15  Am.  Dec. 
578;  Pratt  v.  Phillips,  1  Sneed,  543,  60  Am.  Dec.  162;  Hill  v.  Grant. 
49  Pa.  St.  200;  Rice  v.  Groff,  58  Pa,  St.  116;  O'Connor  v.  Silver,  26 
Tex.  606;  Wood  v.  Doane,  20  Vt.  612;  Knowlton  v.  Ray,  4  Wis.  288; 
Carr  v.  Commercial  Bank.  16  Wis.  50;  Wilson  v.  Hurst,  1  Pet.  C.  C. 
441;  Miller  v.  United  States,  11  Wall.  294;  Brown  v.  Kennedy,  15 
Wall.  597;  Fenwick  v.  Fenwick,  2  W.  Black.  788;  Gardner  v.  Cover, 
1  Gale,  45;  Carlile  v.  Parkins,  3  Stark.  163;  Delinger  v.  Higgins,  26 
Mo.  180;  Stewart  v.  Stringer,  41  Mo.  400,  97  Am.  Dec.  298;  Hol- 
lands &  Franklin's  Case,  1  Leon,  183;  Stratford  v.  Twynan,  1  Jacob, 
418;  Folsom  v.  Carli,  5  Minn.  333,  80  Am.  Dec.  429;  McDonald  v. 
Leewright,  31  Mo.  29,  77  Am.  Dec.  631;  Hunt  v.  Weiner.  39  Ark. 
70;  Ladd  v.  Wiggin,  85  N.  H.  421,  69  Am.  Dee.  551;  Green  v.  Kindy, 
43  Mich.  279;  Reynolds  v.  IngersoU,  11  Smedes  &  M.  249.  49  Am. 
Dec.  57;  Michels  v.  Stork,  52  Mich.  260;  Stevens  v.  Brown,  3  Vt. 
420,  23  Am.  Dec.  215;  Clark  v.  Shaw,  79  Ind.  164;  Walters  v.  Moore, 
90  N.  C.  41;  Baker  v.  Baker,  125  Mass.  7;  Estes  v.  Cooke,  12  R.  I. 
6;  Barrows  v.  National  Rubber  Co.,  13  R.  I.  48;  Fry  v.  Gallaspie,  61 
Ind.  478;  Stewart  v.  Stewart,  27  W.  Va.  167;  High  Rock  R.  Co.  v; 
Bronner,  43  N.   Y.   Supp.    684;    Nash    v.    Muldoon,    16  Nev.   414; 
Planiken  v.  Neal.  67  Tex.  629;  Schneider  v.  Ferguson,  77  Tex.  577; 
Irwin  V.  Smith,  66  Wis.  113. 

132  Egery  v.  Buchanan,  5  Cal.  53;  Higgs  v.  Huson,  8  Ga.  317; 
Smith  v.  Noe,  30  Ind.  117;  Mueller  v.  Bates,  2  Disn.  318;  Stoors  v. 
Kelsey,  2  Paige,  418;  Angell  v.  Bowler,  3  R.  I.  77;  Love  v.  Smith,  4 
Yerg.  117;  Ay  res  v.  Duprey,  27  Tex.  593,  86  Am;  Dec.  657;  United 

States  V.  Lotridge,  1  McLean,  246. 
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called  as  a  witness,  to  give  testimony  contradicting  or 
impeaching  his  own  return.**^  The  return  may  be  am- 
biguous, or  may  not  be  so  specific  as  to  show  all  the 
acts  done  by  the  ofilcer.  In  such  a  case,  evidence  may 
properly  be  received  in  explanation  of  the  return,  or 
to  establish  the  existence  of  facts  of  which  the  officer 
omitted  to  make  any  sufficient  statement.^^* 

A  return  showing  the  sale  of  property  and  the  pay- 
ment of  the  sum  bid  may  be  explained  by  showing 
that- no  money  was  paid  except  the  costs,  and  that  the 
amount  of  the  bid,  less  the  costs,  was  paid  by  crediting 
it  on  the  execution.^^^  But  the  return  cannot,  unless 
amended,  be  modified  so  as  to  show  that  other  lands 
were  levied  upon  in  addition  to  those  described  in  the 
return.*^®  If  the  return  shows  that  a  notice  of  sale 
was  published  in  a  particular  manner,  it  cannot  be  dis- 
proved by  producing  the  notice  itself  or  the  paper  in 
which  it  was  returned  as  published,  though  it  may  ap- 
pear, from  the  notice  or  paper,  that  such  notice  was 
not  as  stated  in  the  return  or  was  not  published  in  the 
paper.*^'^ 

A  return  must  be  treated  as  correct  until  it  is  va- 
cated.    Hence,  if  a  writ  be  returned  "satisfied,"  the 

133  Benjamin  v.  Hathaway,  3  Conn.  528;  Cowan  v.  Wheeler,  31 
Me.  439;  Martin  v.  Barney,  20  Ala.  369;  Doe  v.  Snyder,  3  How. 
(Miss.)  66;  Planters'  Bank  v.  Walker,  3  Smecles  &  M.  409;  Pratt  v. 
Phillips,  1  Sneed,  543,  00  Am.  Dec.  ]G2;  Heffner  v.  Eeed,  3  Grant 
Gas.  245;  Wyer  v.  Andrews,  13  Jle.  1G8.  29  Am.  Dec.  497. 

134  Chamberlain  v.  Brewer,  3  Bush,  561;  Scott  v.  Sheakly,  3  Watts. 
50;  Dolan  v.  Briggs,  4  Binn.  490;  Leonard  v.  O'Neal,  16  Lea,  158; 
Little  V.  Delancey,  5  Binn.  206;  Weidensaul  v.  Reynolds,  49  Pa.  St. 
73;  Hoffman  v.  Danner,  14  Pa.  St.  2.";  Guild  v.  Richardson,  6  Pick. 
364;  Knowles  v.  Lord,  4  Whnrt.  504.  34  Am.  Dec.  525;  Susquehanna 
Boom^Co.  V.  Finney,  58  Pa.  St.  200;  Atkinson  v.  Cummins,  9  How. 
479. 

135  Johnson  v.  State,  80  Ind.  220. 
isew'ills  V.  McKinney,  41  N.  J.  L.  120. 

137  True  V.  Emery,  67  Me.  28;  Sykes  v.  Keating,  118  Mass.  517. 
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clerk  has  no  authority  to  issue  an  alias  on  the  ground 
that  the  return  of  satisfaction  was  made  by  mistake.^** 
The  effect  of  a  return  must  always  be  restricted  to 
those  facts  which  it  was  the  duty  of  the  officer  to 
state.*^*  In  Connecticut  and  Louisiana  returns  are 
never  conclusive  unless  against  the  officers  who  made 
them.  They  may  be  disputed  and  disproved  by  the  par- 
ties to  the  suit  as  well  as  by  strangers.^***  In  New 
York  a  return  showing  the  execution  of  a  writ  of  pos- 
session is  not  conclusive;  and  it  may  be  contradicted 
by  proving  that  the  persons  in  possession  were  never 
dispossessed.  The  reasons  for  maintaining  this  ap- 
parent exception  to  the  general  rule  are  not  stated, 
and  the  authorities  cited  in  its  support  relate  to  other 
topics.^*^ 

§  365.  The  Effect  of  a  Return  as  Evidence  Against 
Strangers  to  the  Suit. — A  record  is  usually  said  to  be 
conclusive  only  upon  the  parties  thereto,  and  their 
privies  in  blood  or  in  estate.  Notwithstanding  this 
general  rule  of  law,  there  are  numerous  instance's  in 

138  Harkins  v.  Clemens,  1  Port.  30;  Haden  v.  Walker,  5  Ala.  86. 

139  Shannon  v.  McMullin.  25  Gratt.  211;  First  v.  Miller,  4  Bibb, 
311;  Cator  v.  Stakes,  1  Maule  &  S.  599;  Bruce  v.  Dyall,  5  T.  B.  Mon. 
125. 

140  Butts  V.  Francis,  4  Conn.  424;  Watson  v.  Watson,  6  Conn.  334; 
Sanford  v.  Nicliols,  14  Conn.  324;  Succession  of  Goodrich,  6  Rob. 
(La.)  107;  Lafon  v.  Smith,  3  La.  476;  Lawrence  v.  Young,  1  La. 
Ann.  297;  Waddell  v.  Judson,  12  La.  Ann.  13;  Grant  v.  Harris,  10 
La.  Ann.  323.  The  decisions  in  North  Carolina  were  apparently  in 
harmony  with  those  in  Connecticut  and  Louisiana.  Den  v.  Low,  5 
Ired.  197;  Patterson  v.  Britt,  11  Ired.  383;  Jackson  v.  Jackson,  13 
Ired.  159;  but  later  decisions  accord  with  the  majority  of  the  au- 
thorities elsewhere.  Walters  v.  Moore.  90  N.  C.  41.  In  Tennessee 
the  defendant  may,  in  opposition  to  an  oflScer's  return,  defeat  an 
execution  sale  by  showing  that  proper  notice  was  not  given.  Trott 
V.  McGavock,  1  Yerg.  469;  Rogers  v.  Jennings,  3  Yerg.  308;  Loyd  v. 
Anglin,  7  Yerg.  428. 

141  Newell  V.  Whigham,  102  N.  Y.  20. 
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which  records  may  be  admitted  in  evidence  in  contro- 
versies between  other  persons  than  the  original  parties 
th.ereto  and  those  in  privity  with  such  parties.  And 
in  some  cases  the  effect  of  a  record  must  be  conclusive, 
though  offered  in  evidence  against  a  stranger.  Thus, 
a  judgment  in  a  case  may  be  employed  for  the  purpose 
of  showing  that  property  once  vested  in  one  of  the 
parties  to  the  suit  has  been  transferred  to  the  other, 
or  to  some  third  person.  When  offered  in  evidence  for 
this  purpose,  it  cannot  be  collaterally  attacked.  It  is 
a  muniment  of  title.  Like  other  muniments  of  title,  it 
is  competent  to  prove  a  transfer,  whether  the  contro- 
versy is  between  the  original  parties  or  between  stran- 
gers. Such  strangers  cannot  impeach  it  without  show- 
ing that  it  was  fraudulently  procured  for  the  purpose 
of  prejudicing  their  rights.  A  return  may,  in  like 'man- 
ner, be  conclusive  against  a  stranger  when  it  is  offered 
in  evidence  in  connection  with  an  execution,  for  the 
purpose  of  showing  what  proceedings  were  taken  to 
divest  the  title  of  the  defendant.  A  return,  as  long 
as  it  remains  in  force,  is  confessedly  conclusive  on  the 
parties  to  the  suit.  Its  conclusive  effect  would  be 
practically  destroyed  if  strangers  were  permitted,  as 
mere  volunteers,  to  dispute  that  which  the  parties  to 
the  proceeding  were  estopped  from  denying.  Hence, 
persons  who  had  no  interest  in  a  return  when  it  was 
made  cannot  impeach  it  for  the  purpose  of  destroying 
its  effect  between  the  parties.^*^    Where  a  purchaser 

112  Phelps  V.  Parks,  4  Vt.  488.  Proceedings  under  execution, 
though  tainted  with  irregularities,  are  usually  valid  between  th& 
parties  to  the  writ,  until  vacated  by  some  appropriate  motion  or 
action.  If  the  parties  do  not  see  proper  to  make  such  motion,  or 
Institute  such  action,  they  waive  the  irregularity  and  impart  con- 
clusive validity  to  the  proceeding.  What  the  parties,  by  their  non- 
action, choose  to  confirm,,  strangers  cannot  impugn.    Hence  the  gen- 
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of  land  at  execution  $ale  brought  ejectment  against 
the  wife  of  the  execution  debtor  who  claimed  title  un- 
der a  conveyance  unrecorded  at  the  time  of  the  sale, 
the  defendant  was  not  allowed  to  contradict  the  of- 
ficer's return  reciting  that  defendant  had  no  goods  or 
chattels  whjereof  to  satisfy  the  writ.^*^  But  a  return,, 
when  made,  may  state  facts  which,  if  proved,  would 
produce  a  material  effect  upon  the  interests  of  a 
stranger  to  the'  writ.  The  question  then  arising  is  this : 
Can  such  return  be  received  as  evidence  for  or  against 
such  stranger?  and  if  so,  what  effect  must  be  given  to 
it?  The  answers  to  these  questions,  given  by  the  dif-< 
ferent  authorities,  are  very  uniform,  and  are  to  the 
effect  that  a  return,  as  to  the  facts  which  the  ofiflcer 
was  required  to  state  in  it,  is  prima  facie,  but  not  con- 
clusive, evidence  for  or  against  a  stranger  to  the  suit.*** 

eral  rule  that  strangers  to  a  suit  will  not  be  allowed  to  Impeach 
or  deny  that  which  the  parties  treat  as  valid  and  indisputable. 
Pournier  v.  Curry,  4  Ala.  321;  Savage  v.  Forward,  7  Ala.  463; 
Smith  V.  Houston.  16  Ala.  Ill;  Swiggart  v.  Harber,  4  Scam.  3^4, 
39  Am.  Dec.  418;  Durham  v.  Heaton,  28  111.  264,  81  Am.  Dec.  275; 
Nixon  V.  Cobleigh,  52  111.  387;  Doe  v.  Barter,  1  Ind.  427;  Kelly  v. 
Wiseman,  14  La.  Ann.  66].;  Berry  v.  Riley,  2  Barb.  307;  Smith  v. 
McGowan,  3  Barb.  404;  Stephens  v.  Baird,  9  Cow.  274;  Hollowell 
V.  Skinner,  4  Ired.  165;  Whitaker  v.  Petway,  4  Ired.  182;  Tomb's 
Appeal,  9  Pa.  St.  61;  Commonwealth  v.  Lelar,  13  Pa.  St.  22;  Riland 
v.  Eckert,  23  Pa.  St.  215;  State  v.  Yongue,  6  Rich.  323;  keeker  v. 
Wilson,  1  Gall.  41^;  Nagle  v.  Macy,  9  Gal.  426. 

143  Luton  V.  Sharp,  94  Mich.  202. 

Hi  Tullis  V.  Brawley,  3  Minn.  277;  Crow  v.  Hudson,  21,  Ala.  561; 
Kendall  v.  White,  13  Me.  245;  Rex  v.  Elkins,  4  Burr.  2129;  Cald- 
wells  V.  Harlan,  3  T.  B.  Mon.  350;  Paxson's  Appeal,  49  Pa.  St.  195; 
Bank  v.  PuUen,  4  Dev.  297;  Dutton  v.  Tracy,  4  Conn.  79;  Russell  v. 
Gray,  11  Barb.  541;  Henderson  v.  Cairns,  14  Barb.  15;  Goodall  v. 
Stuart,  2  Hen.  &  M.  105;  Kingsbury  v.  Buchanan,  11  Iowa,  387; 
Tucker  v.  Bond,  23  Ark.  268;  Hathaway  v.  Goodrich,  5  Vt.  65; 
Loftin  V.  Hugins,  2  Dev.  10;  Cornell  v.  Cook,  7  Cow.  310;  Brown- 
ing V.  Hanford,  7  Hill,  120;  Avril  v.  Warwick,  3  Nev.  &  M.  871; 
Butler  V.  State,  20  Ind.  169;  Gyfford  v.  Woodgate,  11  Bast,  2^9; 
Bickards  v.  Ladd,  6  Saw.  40. 
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The  reason  why  the  return  of  an  officer  is  not  conclusive 
on  strangers,  where  their  rights  are  sought  to  be  preju- 
diced by  it,  is  because,  in  case  it  is  false,  they  have  no 
remedy  by  action  against  the  officer,  nor  have  they  any 
right  to  control,  amend,  or  vacate  the  return.  The 
purchaser  under  an  execution  is  not  bound  by  the  re- 
turn, ^^  nor  dependent  on  it  for  title.^*"  But  persons 
may  be  so  in  privity  with  the  parties  as  to  be  bound 
by  the  return.  This  is  the  case  with  the  bail  of  the 
defendant  when  an  execution  has  issued  against  his 
person,  and  with  other  persons  occupying  sirhilar  re- 
•lations  toward  one  of  the  parties.**'^ 

The  effect  of  sheriffs'  returns  is  well  stated  in  the 
following  quotations  from  opinions  of  the  highest 
courts  of  Ohio  and  New  Hampshire:  "Notwithstand- 
ing some  decisions,  the  weight  of  authority  clearly  is, 
that  an  official  return,  duly  made  upon  process  by  a 
sworn  officer,  in  relation  to  facts  which  it  is  his  duty 
to  state  in  it,  is,  as  between  the  parties  and  privies  to 
the  suit,  and  others  whose  rights  are  necessarily  de- 
pendent upon  it,  conclusive  as  to  the  facts  stated 
therein,  until  vacated  or  set  aside  by  due  course  of  law ; 
and  that,  as  to  all  other  persons,  such  return  is  prima 
facie  evidence  only  of  the  facts  stated  in  it,  and  subject 
to  be  disproved.  (Cowen  &  Hill's  Notes  to  Phillips  on 
Evidence,  Nos.  383-385;  Gwynne  on  Sheriffs,  473  et  seq., 
and  cases  cited;  Hill  v.  Kling,  4  Ohio,  137;  Angler  v. 
Ash,  26  N.  H.  105;  Diller  v.  Roberts,  13  Serg.  &  E.  60, 
15  Am.  Dec.  578;  Bott  v.  Burnell,  11  Mass.  165;  Whit- 
aker  v.  Sumner,  7  Pick.  555,  19  Am.  Dec.  298;  Barrett 

i<5  Wyatt  V.  Stewarti  34  Ala.  716;  Moore  v.  Martin,  38  Gal.  428. 

"8  §  341. 

147  McArtliur  v.  Pease,  46  Barb.  423;  Cozine  v.  Walter,  55  N.  Y. 
304;  Bradley  v.  Bishop,  7  Wend.  352;  Collins  v.  Cook,  4  Day,  1; 
Remington  v.  Henry,  6  Blackf.  63. 
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V.  Copland,  18  Vt.  69,  44  Am.  Dec.  362;  Wilson  v. 
Executor  of  Hurst,  1  Pet.  C.  C.  441;  Bruce  v.  Holden, 
21  Pick.  189,  190;  Loft.  372.)     It  is  said  in  some  of  the 
elementary  treatises  that  parties  and  privies  are  con- 
cluded by  such  return;  but  a  careful  consideration  of 
the  cases,  as  well  as  the  reason  of  the  rule,  will  confine 
it  to  those  whose  privity  is  such  as  entitle  them  to  have 
the  return  set  aside,  or  to  maintain  an  action  against 
the  officer  for  a  false  return.    And,  upon  principle,  cer- 
tainly,  none  others  should  be  concluded  by  it.     In 
Witherill  v.  Goss  and  Delano,  26  Vt.    750,  Isham,  J., 
in  considering  this  rule,  remarks:    'The  true  principle 
governing  the  case,  we  apprehend,  is  this:  Wherever 
there  is  sufficient^privity  to  enable  a  party  to  sustain  an 
action  against  an  officer  for  a  false  return,  that  return 
is  conclusive  in  the  proceedings  under  which  it  was 
made,  and  the  party  injured  was  driven  to  his  action 
against  the  officer;  but  as  to  third  persons,  where  no 
such  privity  exists,  and  no  such  action  can  be  sustained, 
the  return  is  not  conclusive.'  "  ^'^^    "The  greater  por- 
tion of  the  authorities  may  be  reconciled  with  each 
other;  and  the  general  principle  which  seems  to  be 
fairly  deducible  from  them  is,  that  between  the  parties 
to  the  suit,  and  those  claiming  under  them  as  privies, 
and  all  others  whose  rights  and  liabilities  are  depen- 
dent upon  the  suit  as  bail  and  indorsers,  the  return  of 
the  sheriff,  of  matters  material  to  be  returned,  is  so 
far  conclusive  evidence  that  it  cannot  be  contradicted 
for  the  purpose  of  invalidating  the  sheriff's  proceed- 
ings, or  defeating  any  right  acquired  under  them.    But 
such  return  is  not  conclusive  as  to  third  persons  whose 
interests  are  not  connected  with  the  suit,  but  may  be 
aif ected  by  the  proceedings  of  the  sheriff,  nor  as  to  coi- 
ns Phillips  V.  Elwell,  14  Ohio  St.  244,  84  Am.  Dec.  373. 
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lateral  facts,  or  matters  not  necessary  or  proper  to  be 
returned.  Should  the  sheriff  return  that  the  property 
attached  was  at  the  time  the  property  of  the  debtor, 
this  would  not  preclude  a  third  person  from  showing  a 
good  title  to  it  for  both  reasons."  ^*®  Where  there  is  a 
question  whether  a  purchase  of  property  was  made  be- 
fore or  after  the  levy  of  a  writ,  the  purchaser  is  not  con- 
cluded by  the  officer's  return,  but  may  prove  in  oppo- 
sition thereto  that  the  levy  was  made  at  a  later  hour 
than  stated  in  such  return.^''"  In  an  action  against  a 
purchaser  at  an  execution  sale  for  the  amount  of  his 
bid,  the  officer's  return  is  prima  facie  evidence  only.*^* 
In  Pennsylvania,  however,  the  return  is  conclusive  as 
between  different  judgment  creditors,  for  the  purpose 
of  determining  their  respective  priorities.^^^ 

Though  a  return  be  deemed  conclusive,  this  does  not 
^exclude  a  party  against  whom  it  is  offered  from  show- 
ing that,  as  offered,  it  differs  from  the  return  as  ac- 
tually made  by  the  ©fficer,  and  that  an  alteration  has 
been  made  therein,  which,  when  made,  was  unauthor- 
ized. Thus,  where,  as  in  Pennsylvania,  an  officer  is 
without  authority  after  returning  his  writ  to  "add  to, 
or  subtract  from,  it  without  leave  of  the  court,"  an  act 
of  his,  without  such  leave,  by  inserting  additional  mat- 
ter in  the  return,  is  unavailing.  "The  fraudulent  alter- 
ation is  no  part  of  the  instrument  or  of  the  record,  and, 
upon  this  principle,  the  words  added  to  the  return  are 
no  part  of  it,  and  may  be  excluded."  *^^ 

I'fo  Brown  v.  Davis,  9  N.  H.  82;  Claggett  v.  Richards,  45  N.  H. 
303. 

160  Nail  V.  Granger,  8  Mich.  450,  77  Am.  Dec.  462. 

101  Fife  V.  Bohlen,  22  Fed.  Hep.  878. 

152  Mentz  V.  Haminan,  5  Whart.  150,  34  Am.  Dec.  546;  Flick  v. 
■rroxsell,  7  AVatts  &  S.  05. 

isa  Henderson  v.  Henderson,  133  Pa.  St  399,  19  Am.  St.  Rep.  650. 
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§  366.  Return— Effect  as  Evidence  for  or  Against  the 
Officer. — As  against  the  officer  who  made  it,  a  return, 
as  long  as  it  remains  unvacated,  is  conclusive.  He 
will  not  be  permitted  to  contradict  it,  nor  to  show  its 
falsity  in  any  material  respect.^^*  The  officer  may, 
however,  show  any  fact  not  inconsistent  with  his  re- 
turn. Hence, though  he  is  estopped,in  an  action  against 
him,  from  denying  that  the  purchase  price  was  paid,*''' 
yet  he  may,  in  a  controversy  between  himself  and  the 
plaintiff,  prove  that  the  latter,  being  the  purchaser, 
paid  his  bid,  not  in  money,  but  by  crediting  the  amount 
on  the  execution.*'**  An  officer  may  prove  any  facts 
outside  of  the  return,  and  not  inconsistent  with  it,*"^ 
as  that  an  erasure  of  the  return  was  not  made  by 
him  nor  by  his  authority.*'®  He  may  also  show  that 
property  levied  under  a  prior  writ,  as  that  of  the  de- 
fendant, was  found  to  belong  to  a  third  person. J'® 

154  Splahn  V.  Gillespie,  48  Ind.  397;  Hill  v.  Kllng,  4  Ohio,  135; 
Gardner  v.  Hosmer,  6  Mass.  325;  Purrlngton  v.  Loring,  7  Mass.  388; 
iSleClelland  v.  Slingluff,  7  Watts  &  S.  134,  42  Am.  Dec.  224;  Butler 
V.  State,  20  Ind.  169;  Simmons  v.  Bradford,  15  Mass.  82;  Johnson  v. 
Stone,  40  N.  H.  197,  77  Am.  Dec.  706;  Sheldon  v.  Payne,  7  N.  Y.  453 
Sutton  V.  Allison,  2  Jones,  339;  Balier  v.  McDuffie,  23  Wend.  289 
Heffner  v.  Reed,  3  Grant  Gas.  245;  Hustlck  v.  Allen,  Coxe,  168 
Blue  V.  Commonwealth,  2  J.  J.  Marsh.  26;  Williams  v.  Cheese- 
brough,  4  Conn.  356;  Shewel  v.  Fell,  3  Yeates,  17;  Commonwealth 
V.  Fuqua,  3  Litt.  41;  Lawson  v.  Main,  4  Ark.  184;  Henry  v.  Stone, 
2  Rand.  455;  Welsh  v.  Bell,  32  Pa.  St.  12;  Woodgate  v.  Knatchbull, 
2  T.  R.  155;  Whitrong  v.  Blaney,  2  Mod.  10;  Paxton  v.  Steckel,  2 
Pa.  St.  93;  Field  v.  Smith,  2  Mees.  &  W.  388;  Rex  v.  Elkins,  4  Burr. 
2129;  Palmer  v.  Clarke,  2  Dev.  354,  21  Am.  Dec.  340.  An  officer's 
return  is  also  conclusive  upon  his  sureties  in. an  action  upon  his 
bond.    Bishop  v.  Poundstone,  11  Colo.  App.  73. 

155  Ferguson  v.  Tutt,  8  Kan.  370;  Tiffany  v.  Johnson,  27  Miss.  227; 
Townsend  v.  Olin,  5  Wend.  207.  v 

156  Shotwell  V.  Hamblln,  23  Miss.  156,  55  Am.  Dec.  83;  Langdon 
V.  Summers,  10  Ohio  St.  77. 

167  Evans  v.  Davis,  3  B.  Mon.  344. 

168  Meredith  v.  Shewall,  1  Penr.  &  W.  495. 

169  Fuller  V.  Holden,  4  Mass.  498;  Learned  v.  Bryant,  13  Mass. 
224;  Tyler  v.  Ulmer,  12  Mass.  163;  Remmett  v.  Lawrence,  15  Q.  B. 
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While  a  return  is  final  as  against  an  officer,  the  rule 
is  very  different  when  it  is  sought  to  be  used  in  his 
favor.  Generally,  however,  a  return  may  properly  be 
received  in  evidence  in  favor  of  the  officer.  It  is,  in 
his  behalf,  prima  facie,  but  not  conclusive.*®"  In  some 
of  the  states  the  return  is  conclusive  in  favor  of  the 
officer  and  against  a  party  to  the  suit,  except  in  an 
action  against  him  for  a  false  return.  Hence,  he  can- 
not in  such  states  be  amerced  on  motion,  when  his  re- 
turn shows  on  its  face  that  he  has  not  been  guilty  of 
any  neglect  or  misconduct.*®*  The  better  rule  is,  that 
an  action  for  a  false  return  is  not  the  exclusive  remedy 
when  an  officer  has  been  guilty  of  a  breach  of  official 
duty.  He  may  be  proceeded  against  in  any  other  form 
of  action  in  which  such  breach  of  duty  is  alleged  as  a 
ground  for  damages  or  a  cause  for  relief;  and  while 
his  return  may  be  received  as  evidence  in  his  favor,  the 
plaintiff  is  at  liberty  to  controvert  it,  if  he  can.*®*  The 
return  is  prima  facie  evidence  in  the  sheriff's  favor  iu 
any  action  he  may  prosecute  against  a  stranger  to  the 
original  action,  as  where  he  sues  the  purchaser  for  the 
amount  of  his  bid,*®*  or  a  third  person  to  recover  chat- 

1004;  14  Jur.  1067;  20  L.  J.  Q.  B.  25;  see  Forster  v.  Cookson,  1  Q.  B. 
419;  Decker  v.  Armstrong,  87  Mo.  316. 

160  Sauborn  v.  Baker,  1  Allen,  526;  Baylor  v.  Scott,  2  Port.  315; 
Smith  V.  Emerson,  43  Pa.  St.  456;  Barrett  v.  Copeland,  18  Vt.  67, 
44  Am.  Dec.  302;  Splahn  v.  Gillespie,  48  Ind.  397;  Beclistein  v.  Sam- 
mis,  17  N.  Y.  Sup.  Ct.  585;  Baker  v.  Bucher,  100  Cal.  214;  Grouse  v. 
Bailey,  10  N.  Y.  Supp.  273. 

161  Bank  of  Gallipolis  v.  Domlgan,  12  Ohio,  220,  40  Am.  Dec.  475; 
Boone  County  v.  Lowry,  9  Mo.  23,  43  Am.  Dec.  532;  Egery  v.  Bu- 
chanan, 5  Cal.  54. 

102  Whithead  v.  Keyes,  3  Allen,  495;  Joyner  v.  Miller,  55  Miss. 
208;  Adey  v.  Bridges,  2  Stark.  189;  Jackson  v.  Hill,  10  Ad.  &  E. 
492;  Barrett  v.  Copeland,  18  Vt.  07,  44  Am.  Dec.  362;  Way  mire  v. 
State,  80  Ind.  67. 

163  Hand  v.  Grant,  5  Smedes  &  M.  ,508,  43  Am.  Dec.  528;  Nichol 
V.  Ridley,  5  Yerg.  63,  26  Am.  Dec.  254. 
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tels  which  had  been  levied  upon.***  Whenever  an 
action  is  brought  against  an  officer  for  a  false  return, 
this  is  considered  as  a  direct  attack  upon  the  return, 
and  the  person  prosecuting  the  attack  is  never  estopped 
from  showing  that  the  return  is  false.*''''  In  such  a 
proceeding  the  return  is,  however,  prima  facie  evidence 
of  its  own  truthfulness.  Some  evidence  must  be  ad- 
duced to  support  the  allegation  of  falsity.  Slight  evi- 
dence may  be  accepted  as  sufficient  to  establish  a  prima 
facie  case  against  the  officer.**"*  In  some  instances,  it 
has  been  held  that  apologetical  matters  recited  in  a 
return  are  not  thereby  established,  even  prima  facie, 
in  favor  of  the  officer.*^'^ 

§  367.  How  a  Return  may  be  Compelled.— In  Eng- 
land, an  officer  failing  to  return  an  execution  in  due 
time  can  be  compelled  to  do  so  by  obtaining  a  special 
rule  of  court  requiring  the  return  to  be  made;  and 
then  by  proceeding  against  him  by  attachment  and 
amercement,  in  case  of  his  noncompliance  with  the 
rule.***  The  defendant  may  be  interested  in  having  a 
writ  returned.    Hence,  he,  as  well  as  the  plaintiff,  may 

« 

184  Nichols  V.  Patton,  18  Me.  231,  36  Am.  Dec.  713;  Chadbourne  v. 
Sumner,  16  N.  H.  129.  41  Am.  Dec.  720. 

165  Chamberlin  v.  Brewer,  3  Bush,  561;  Andrew  v.  Parker,  6  Blackf. 
461;  Barrett  v.  Copeland,  18  Vt.  67,  44  Am.  Dec.  362;  Briggs  v. 
Green,  33  Vt.  5C5.  The  same  rule  prevails  In  actions  against  sher- 
iffs for  permitting  an  escape.     Whithead  v.  Keyes.  3  Allen,  495. 

166  2  Greenl.  Ev.,  §  592. 

167  Holderman  v.  Brasfield,  Litt.  Sel.  Cas.  271.  But  we  think  this 
case  is  in  opposition  to  the  true  principle,  and  to  the  weight  of  the 
authorities  on  the  subject.  Browning  v.  Hanford,  7  Hill,  120;  2 
Greenl.  Ev.,  §  585. 

i68impey  on  Sheriffs,  §§89-91;  Rex  v.  Sheriff  of  Shropshire,  9 
Jur.  12;  Howitt  v.  Rickaby.  9  Mees.  &  AV.  52;  1  Dowl.,  N.  S.,  389; 
Bex  v.  Sheriff  of  London,  1  Taunt.  489;  Rex  v.  Sheriff  of  Middlesex, 
1  H.  Black.  543;  Pardee  v.  Robertson.  6  Hill,  550;  Morland  v.  Leigh, 
1  Stark.  388. 
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proceed  against  a  negligent  officer  by  rule  and  attach- 
ment.^** In  the  United  States,  proceedings  against 
officers  by  rule  and  attachment  have  been  resorted  to 
with  less  frequency  than  in  England.  The  more  usual 
remedy  here  is  to  bring  an  action  or  motion  against 
the  sheriff,  to  recover  damages  from  him  for  not  re- 
turning the  writ.  But  returns  are,  in  this  country,  some- 
times compelled  by  attachment.^''"  An  officer  is  amen- 
able to  attachment  for  not  returning  a  writ  which  was 
never  in  his  possession,  but  was  received  by  his 
deputy,^'^^  unless  the  motion  against  him  is  made  many 
years  after  the  death  of  the  deputy. ^'^^  If  a  writ  is  sent 
to  a  foreign  country,  the  court  out  of  which  it  issued  has 
the  power  to  compel  its  return.^'^*  Courts  will  compel 
the  return  of  executions,  although  by  lapse  of  time  the 
right  of  action  against  the  officer  for  the  damages  re- 
sulting from  the  nonreturn  has  been  barred.*^'^* 

§  368.  Liability  of  Officers  for  not  Returning  Execu- 
tions.— It  is  the  duty  of  the  officer  to  return  every 
execution  delivered  to  him  for  service.  This  duty  was, 
as  we  have  shown  in  the  preceding  section,  enforced  by 
attachment.  The  remedy  by  attachment  was  deemed 
so  adequate  that,  in  England,  no  other  seems  to  have 
been  allowed  to  the  plaintiff,  and  he  was  denied  the 
right  to  sue  for  and  recover  damages  for  the  non- 

160  Edmonds  v.  Watson,  7  Taunt.  5;  2  Marsh.  330;  France  v. 
Clarkson,  2  Dowl.  P.  0.  532;  Richardson  v.  Trundle,  8  Com.  B.,  N. 
S.,  474,  7  Jur.,  N.  S.,  28;  29  L.  J.  Com.  P.  310.  For  a  case  Involv- 
ing the  right  of  a  defendant  to  compel  the  return  of  a  ca.  sa.,  see 
Williams  v.  Webb.  2  Dowl.,  N.  S.,  904;  5  Scott  N.  R.  901;  7  Jur.  155. 

170  Wilson  V.  Wright,  9  How.  Pr.  459;  4  Wait's  Pr.  25. 

171  Van  Tassel  v.  Van  Tassel,  31  Barb.  439;  People  v.  Brown,  6 
Cow.  41,  overruling  People  v.  Waters,  1  Johns.  Cas.  137. 

172  People  V.  Gilleland.  7  Johns.  555. 
178  Shindler  v.  Blunt,  1  Sandf.  683. 
174  People  V.  Everest,  4  Hill,  71. 
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return  of  his  writ.^'®  Hence,  in  some  of  the  United 
States,  decisions  have  been  made  affirming  that  the 
plaintiff  could  sustain  no  action  against  the  officer  until 
he  had  exhausted  his  remedy  by  attachment,  or  had 
at  least  taken  some  steps  tending  to  compel  the  mak- 
ing of  the  return.^'®  But  this  view  is  certainly  not  in 
accord  with  the  great  majority  of  the  American  deci- 
sions on  the  subject.  The  duty  of  the  officer  is  to  re- 
turn the  writ  at  a  particular  time,  whether  ruled  to 
do  so  or  not.  The  fact  that  the  plaintiff  had  made 
some  ineffectual  attempt  to  compel  the  discharge  of 
the  officer's  duty  would  tend  to  show  intentional  neg- 
lect, and  make  the  conduct  of  the  officer  appear  more 
inexcusable  than  if  no  such  attempt  had  been  made. 
But  certainly  the  absence  of  the  attempted  coercion 
on  the  part  of  the  plaintiff  ought  not  to  justify  the 
omission  of  an  unmistakable  duty  on  the  part  of  the 
officer.  The  fact  that  the  writ  came  to  the  officer's 
hands  but  a  short  time  before  the  return  day  does  not 
Relieve  him  from  the  duty  of  returning  it,  nor  from  the 
penalties  imposed  by  law  for  not  making  a  return.^" 
In  the  United  States,  many  statutes  have  been  en- 
acted for  the  purpose  of  giving  ample,  and  in  most 
cases  summary  and  punitive,  redress  against  officers 
neglecting  or  refusing  to  return  final  process.  Inde- 
pendent of  these  statutory  provisions,  the  right  of  a 
plaintiff  to  maintain  an  action  ag'ainst  an  officer  and 
his  sureties,  for  a^  failure  to  make  a  return,  has  been 
generally  conceded.^'^"    The  misconduct  of  the  officer 

175  Pardee  v.  Kobertson,  6  Hill,  550;  Commonwealth  v.  McCoy, 
8  Watts,  153,  34  Am.  Dec.  445,  and  the  authorities  there  cited. 

176  Commonwealth  v.  Magee,  8  Pa.  St.  240,  49  Am.  Dec.  509. 

177  Chaffln  V.  Stuart,  1  Baxt.  296. 

178  Hawkins  v.  Commonwealth,  1  T.  B.  Men.  144;  White  v.  Wil- 
cox, 1  Conn.  347;  Burk  v.  Campbell,  15  Johns.  456;  McGregor  v. 
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may  have,  in  fact,  occasioned  no  injury  to  the  plaintiff, 
but  the  latter  is,  nevertheless,  entitled  to  recover  at 
least  nominal  damages  in  all  cases  where  the  officer 
does  not  show  a  valid  excuse  for  not  making  his  re- 
turn.^'^*  Thus,  a  failure  to  return  within  proper  time 
an  execution  issued  against  a  county,  renders  an  officer 
liable  to  the  plaintiff  for  nominal  damages  without 
reference  to  the  question  whether  or  not  there  was  any 
property  out  of  which  he  could  have  made  the  money 
on  the  writ.^**" 

An  officer  may  successfully  defend  an  action  against 
him  for  not  returning  an  execution,  by  showing  that 
the  nonreturn  resulted  from  the  act  or  instructions  of 
the  plaintiff, ^^'^  or  was  ratified  or  waived  by  him,^®^  or 
that  the  writ  or  the  judgment  on  which  it  issued  was 
void.^*'*  But  it  is  no  defense  that  the  writ  was  irregu- 
lar, where  the  irregularity  is  not  such  as  to  render  it 
void.^**^     A  sheriff  cannot  pjead  as  a  defense  his  igno- 

Brown,  5  Pick.  170;  Keith  v.  Commonwealth,  5  J.  J.  MSrsh.  359; 
Ronald  v.  Bentley,  4  I-Ien.  &  M.  461;  Runlett  v.  Bell,  5  N.  H.  433. 

179  Laflin  v.  Willard,  10  Pick.  64,  26  Am.  Dec.  629;  Governor  v. 
Baker,  14  Ala.  652;  Kidder  v.  Baker,  18  Vt.  4.54;  Goodnow  v.  Wil- 
lard, 5  Met.  517. 

180  state  V.  Buckles,  8  Ind.  App.  228,  52  Am.  St.  Rep.  476. 

181  Robertson  v.  Coker,  11  Ala.  466;  Kennedy  v.  Smith,  7  Yerg. 
472;  Robinson  v.  Harrison,  7  Humph.  189;  Granberry  v.  Crosby,  7 
Heislc.  579;  Shannon  v.  Clark,  3  Dana,  152;  Norris  v.  State,  22  Ark. 
524. 

1S2  MfKinley  v.  Tuckle,  6  Lans.  214. 

183  Shute  V.  McRea,  9  Ala.  931;  Hill  v.  Wait,  5  Vt.  124;  Graham 
V.  Chandler,  15  Ala.  342;  Bowen  v.  Jones,  13  Ired.  25,  55  Am.  Dec. 
426. 

1S4  McRae  v,  Colclough,  2  Ala.  74;  Bondurant  v.  Woods,  1  Ala. 
543;  Ha-wkins  v.  Taylor,  56  Ark.  45,  35  Am.  St.  Rep.  82;  Jones  v. 
Goodbar,  60  Ark.  182;  Steyenson  v.  McLeod,  5  Humph.  322,  42  Am. 
Dec.  434.  That  the  .ludgment  was  paid  has  been  held  to  be  a  suf- 
ficient excuse  for  not  returning  a  writ.  Evans  v.  Boggs,  2  Watts 
&  S.  229.  In  some  of  tlie  states,  a  difference  Is  recognized  between 
proceedings  against  an  officer  for  failure  to  return  an   executioik 
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ranee  or  mistake  of  law/®°  nor  excuse  his  failure  to  re- 
turn in  due  time  upon  the  ground  that  the  debtors 
claimed  to  have  defenses  against  the  execution.^^  If  a 
sheriff  receives  an  execution  directed  against  himself, 
he  must  properly  return  it.**'^  The  failure  to  return 
within  the  proper  time  fixes  the  liability  of  the  officer, 
which  cannot  be  discharged  by  a  tender  of  the  amount 
due.^**  That  the  execution  was  returned  in  a  few  days 
after  the  proper  time  is  no  defense.^*"  An  actual  re- 
turn within  the  allowed  period  is  requisite,  the  mere 
indorsement  of  a  return  within  the  period  being  alone 
insufficient.^"*  The  officer  may  have  no  perfect  defense 
to  the  action,  and  yet  various  facts  may  be  given  in 
evidence,  for  the  purpose  of  mitigating  the  damages.  It 
was  at  one  time  held  in  New  York  that  the  officer 
might,  in  mitigation  of  damages,  show  that  the  defend- 
ant was  still  solvent,  and  that  the*  plaintiff  might,  by 
taking  out  a  new  writ,  collect  the  full  amount  of  his 
debt.^**^  If  this  defense  is  permissible,  it  may  be 
pleaded  to  each  of  several  consecutive  writs,  and  the 
plaintiff  thus  kept  out  of  his  money  for  an  intermin- 

within  due  time,  and  when  he  is  usually  liable  to  a  penalty,  and 
other  actions  and  proceedings  against  him  not  of  a  penal  or  sum- 
mary character.  As  Jo  those  summary  proceedings,  it  has  been 
held  that  he  may  shield  himself  therefrom  by  showing  an  Irregu- 
larity in  the  execution,  as  where  there  "was  a  material  variance  be- 
tween it  and  the  judgment  upon  wliich  it  issued.  Fisher  v.  Franli- 
lin,  38  Kan.  251;  Fuller  v.  Wells,  42  Kan.  551. 

186  Boyd  V.  Teague,  111  N.  G.  246;  Turner  v.  Page,  111  N.  0.  291; 
Cowan  V.  Sloan.  05  Tenn.  424. 

186  Cowan  V.  Sloan,  95  Tenn.  424. 

187  Klnzer  v.  Helm„  7  Heislf .  672. 

188  Chaffin  V.  Crutcher,  2  Sneed,  359. 

189  Brookfleld  v.  Remsen,  1  Abb.  App.  210;  4  Tr.  App.  278;  Peck 
V.  Hurlburt,  46  Barb.  559. 

190  Wilson  V.  Young,  58  Ark.  593. 

191  Stevens  v.  Rowe,  3  Denio,  827,  overruled  in  Ledyard  v.  Jones, 
7  N.  Y.  550. 

Vol.  III.— 130 


§  368  OF  KETURNING  EXECUTIONS.  2066 

able  period.  But  the  better  opinion  is,  that  an  officer 
who  fails  to  return  an  execution  becomes,  in  the  ab- 
sence of  statutory  provisions  to  the  contrary,  at  once  ^^^ 
prima  facie  liable  to  the  plaintiff  for  the  full  amount 
collectible  under  the  writ;  ^®*  and  that  he  can  diminish 
the  amount  of  his  liability,  not  by  showing  that  the 
writ  can  still  be  executed,  but  only  by  proving  that, 
from  the  insolvency  of  the  defendant,  or  from  some 
other  sufficient  cause,  the  writ  could  not  be  satisfied, 
and,  therefore,  that  its  nonreturn  did  not  damage  the 
plaintiff  to  the  amount  of  the  writ.*®*  In  Arkansas,  a 
different  penalty  attaches  to  a  total  failure  to  return 
an  execution  from  that  vv^hich  attaches  to  a  failure  to 
make  a  return  vf  ithin  the  statutory  time,  though  such 
return  is  made  before  proceedings  are  instituted 
against  the  officer.**"  In  lovpa,  the  statute  does  not, 
in  direct  terms,  pf(?vide  that  an  officer  shall  be  liable 
to  an  action  for  the  mere  failure  to  return  a  writ. 
Hence,  the  courts  of  that  state  have  concluded  that  the 
mere  failure  to  return  is  not  of  itself  a  cause  of  action. 
Some  detriment  must  have  resulted  therefrom.  It 
must  appear  that  the  plaintiff  was  either  prevented  or 

192  ciiaffin  V.  Cruteher,  2  Sneed.  360. 

193  Roth  V.  Duvall,  1  Idaho,  149;  People  v.  Roper,  4  Scam.  560; 
People  V.  Nichols,  4  Scam.  5(jO. 

191  Bank  of  Rome  v.  Curtlss,  1  Hill,  275;  Pardee  v.  Robertson,  6 
Hill,  550;  Weld  v.  Bartlett,  10  Mass.  470;  Ledyard  v.  Jones,  7  N.  Y. 
550;  Swezey  v.  Lott,  21  N.  Y.  481,  78  Am.  Dec.  160;  Brookfield  v. 
Remsen,  1  Abb.  App.  210;  4  Tr.  App.  278;  Taylor  v.  Hancook,  10 
La.  Ann.  406;  Bowman  v.  Cornell,  39  Barb.  69;  People  v.  Lott,  21 
Barb.  130.  But,  while  this  defense  is  allowed  a  sheriff  under  the 
New  York  statutes,  it  is  denied  to  a  constable  whose  liability  is  ab- 
solutely fixed  by  the  fact  of  his  failure  to  return  an  execution  with- 
in the  time  fixed  by  statute.     Rutzkowski  v.  George,  92  Hun,  412. 

186  Hawkins  v.  Taylor,  50  Ark.  45,  35  Am.  St.  Rep.  82.  See,  also. 
Piedmont  M.  Co.  v.  Burton,  105  N.  0.  74. 
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delayed  in  the  collection  of  his  debt.^®®  In  Nebraska, 
notwithstanding  the  statute  declares  that  when  an 
officer  refuses  or  neglects  to  return  an  execution  he 
"shall,  on  motion  in  court,  be  amerced  in  the  amount 
of  the  debt,  damages,  and  costs,  .with  ten  per  centum 
thereon,"  he  is  answerable  only  for  the  actual  damages 
sustained  by  the  plaintiJBf.^®'^  Such,  also,  seems  to  be 
the  law  in  West  Virginia  ^®*  and  Vermont.^**  For 
failure  to  return  a  venditioni  exponas,  the  liability  of 
the  officer  cannot  exceed  the  value  of  the  property  di- 
rected to  be  sold.^**" 

In  many  of  the  states,  the  liability  of  an  officer  for 
not  returning  an  execution  is  fixed  by  statutes.  These 
statutes  are  very  harsh  in  their  terms,  and  are  mani- 
festly intended  to  be  so  stringent  that  no  officer  will  be 
tempted  to  neglect  this  official  duty.  Some  of  them  im- 
pose upon  the  officer  a  mere  penalty,  while  others  add 
to  this  penalty  the  amount  of  the  judgment  and  costs. 
Where  this  is  the  case,  the  fact  that  the  plaintiff  has 
not  been  injured  by  the  .official  neglect  can  neither  be 
received  in  evidence  in  justification,  nor  in  mitigation  of 
damages.^"^     In  most  of  these  states,  the  proceedings 

198  Musser  v.  Maynard,  55  Iowa,  197. 

191  Crocker  v.  Melick,  18  Neb.  227.  A  similar  statute  is  similarly 
construed  in  South  Dakota.  Swenson  v.  Christoferson,  10  S.  D.  188, 
65  Am.  St.  Rep.  712. 

193  Exchange  Bank  v.  Horner,  26  W.  Va.  442. 

199  Fletcher  v.  Bradley,  12  Vt.  22,  36  Am.  Dec.  324. 

200  .Tohnston  v.  Gwathney,  2  Bibb,  186. 

201  In  Alabama,  the  officer  is  liable,  by  way  of  penalty,  for  twenty 
per  cent  of  the  amount  of  the  writ.  Noble  v.  Whetstone,  45  Ala. 
361.  In  Arkansas  and  Missouri,  he  must  pay  the  whole  sum  due  to 
plaintiff.  Atkinson  v.  Heer,  44  Ark.  174;  Norris  v.  State,  22  Ark. 
524;  Milburn  v.  State,  11  Mo.  188,  47  Am.  Dec.  148.  The  Indian 
Territory  statute  is  that  of  .Arkansas.  Grubbs  v.  Needles,  70  Fed. 
Rep.  199-  Tlie  statutes  of  Kentucky  also  impose  a  penalty  on  the 
officer.  Deposit  Bank  v.  Glenn,  1  Met.  (Ky.)  585.  He  may  defendi 
himself  by  showing  a  reasonable  excuse,  such  as  that  the  writ  was 
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for  the  enforcement  of  the  officer's  liability  are  of  a 
summary  character.  No  new  or  independent  action 
need  be  commenced.  A  motion  may  be  made  in  the 
suit  in  which  the  execution  issued,  and  a  judgment  ob- 
tained therein  against  the  officer  and  his  sureties,  for 
the  penalty  prescribed  by  statute.^"^    A  statutory  pen- 

accidentally  mislaid  or  lost.  Waring  v.  Thomas,  1  Litt.  254;  Ship- 
pen  V.  Curry,  3  Met.  (Ky.)  184;  Mitcheson  v.  Foster,  3  Met.  (Ky.;  324. 
Failing  to  return  the  writ  for  thirty  days  after  the  return  day,  or 
to  show  a  sufficient  excuse  for  not  doing  so,  he  becomes  liable  for 
the  full  amount  of  the  execution,  and  thirty  per  cent  damages. 
Keith  V.  Commonwealth,  5  .T.  J.  Marsh.  359;  Flourney  v.  Rubey,  5 
J.  J.  Marsh.  322.  In  Louisiana  and  New  Jersey,  officers  are  liable 
for  the  full  amount  of  the  writ,  unless  they  show  a  sufficient  excuse 
for  not  returning  it.  Magee  v.  Robins,  2  La.  Ann.  411;  Gasquet  v. 
Robins,  2  La.  Ann.  407;  Webb  v.  Kemp,  2  La.  Ann.  370;  Lay  7. 
Boyce,  3  La.  Ann.  622;  James  v.  Thompson,  12  La.  Ann.  174;  Ritter 
V.  Merseles,  4  Zab.  627;  Stryker  v.  Mersells,  4  Zab.  542.  In  Ohio, 
the  officer,  for  failing  to  return  the  writ,  may  be  amerced  in  the 
amount  of  the  debt,  damages,  and  costs,  with  ten  per  cent  added 
thereto.  Giauque's  Rev.  Oh.  Sts.,  7th  ed.,  §  5594;  Graham  v.  Newton, 
12  Ohio,  210;  Moore  v.  McClief,  16  Ohio  St.  50.  The  party  prosecut- 
ing the  officer  "must  bring  himself  both  within  the  letter  and  the 
spirit  of  the  law";  and  the  courts  seem  to  seek  for  excuses  for  re- 
lieving officers  from  the  harsh  provisions  of  the  statute.  Moore  v. 
McClief,  16  Ohio  St.  50;  Duncan  v.  Drakely,  10  Ohio,  47;  Webb  v. 
Anspach,  3  Ohio  St.  522;  Conkling  v.  Parker,  10  Ohio  St.  28;  Lang- 
don  V.  Summers,  10  Ohio  St.  77.  In  Pennsylvania,  an  officer  "neg- 
lecting to  make  return  of  liis  execution,  on  or  before  the  return  day 
thereof,  is  absolutely  fixed  for  the  debt  and  cost,"  unless  he  can 
show  sufficient  cause  for  the  delay.  Bacliman  v.  Fenstermacher, 
112  Pa.  St.  335.  In  Tennessee,  the  insolvency  of  the  defendant  does 
not  mitigate  the  damages  which  may  be  recovered  for  the  failure 
to  make  due  return  of  a  writ.  Webb  v.  Armstrong,  5  Humph.  379; 
Fowler  v.  McDaniel,  (i  Heisk.  529.  If,  after  receiving  the  writ,  and 
before  its  return  day.  the  officer's  official  term  expires,  and  he  has 
made  no  levy,  he  has  in  Tennessee  no  power  to  return  the  writ,  and 
cannot  be  proceeded  as;ainst  in  a  summary  manner,  on  account  of 
its  nonreturn.  Fondrin  v.  Planters'  Bank,  7  Humph.  447;  Neil  v. 
Beaumont,  3  Head,  ."lO;  State  v.  I'archmen,  3  Head,  609. 

202  Noble  V.  AVhetstone,  45  Ala.  IJOl ;  Chaffin  v.  Crutcher,  2  Sneed, 
300;  Winfield  v.  Crosby,  5  Cold.  241;  Earl  v.  Smith.  26  Tex.  522; 
Bank  of  Louisville  v.  Hurt,  8  Bush,  633;  Dimn  v.  Newman,  7  How. 
(Miss.)  582;  Benson  v.  I'orter,  iloi^s.  "ilO;  Hand  v.  State,  5  Humph. 
515;  Morehead  v.  Ilalliilay,  1  Snicdos  &  M.  62.''i. 
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alty  cannot  be  increased  by  an  amendment  of  the  judg- 
ment and  execution,  made  after  the  return  day  of  the 
execution  and  after  the  officer  has  incurred  the  penalty 
by  a  failure  to  return.^***  Statutes  of  this  class  are  re- 
garded as  highly  penal,  and  should  receive  a  strict  con- 
struction.^*** One  who  proceeds  against  an  officer  for 
amercement  under  such  a  statute  must  strictly  observe 
its  requirements  and  bring  himself  within  its  terms.'**"' 
The  penalty  imposed  may  be  recovered  only  from  the 
officer  or  officers  named  in  the  statute,  though  there 
may  be  officers  not  named  therein  who  are  empowered 
to  execute  and  return  process.^"®  An  action  against 
an  officer  and  his  sureties  for  the  statutory  penalty  is 
regarded,  in  Arkansas,  as  ex  contractu,  and,  therefore, 
upon  the  officer's  death,  as  surviving  against  his  per- 
sonal representatives.^"'' 

§  369.  Actions  for  False  Returns.— No  doubt  officers 
are  liable  for  false  returns;  ^"^  and  that,  in  the  absence 
of  statutes  providing  a  different  remedy,  this  liability 
must  be  enforced  by  a  new  suit  directed  against  the  offi- 
cer, and  not  in  the  one  in  which  the  writ  issued.^"'*  The 
return  must  be  false  in  point  of  fact,  and  not  in  opin- 
ions, or  legal  inferences  drawn  from   correctly  stated 

203  .Tones  v.  Goodbar,  60  Ark.  182. 

204  Hawkins  v.  Taylor,  5G  Ark.  45,  35  Am.  St.  Rep.  82;  Rutzkow- 
fiki  V.  George,  92  Hun,  412. 

205  Fuller  v.  Wells,  42  Kan.  551;  Fisher  v.  Franklin,  88  Kan.  251; 
Duncan  v.  Drakeley,  10  Oliio,  45;  Moore  v.  McClief,  16  Ohio  St.  51. 

206  Nixon  V.  Fithian,  61  N.  J.  L.  4. 

207  Wilson  V.  Young,  58  Ark.  593.  But  we  regard  this  conclusion  as 
of  very  doubtful  correctness.  See  dissenting  opinion  to  the  case 
cited. 

208  Tomlison  v.  Long,  8  Jones,  469;  Lemlt  v.  B'reeman,  7  Ired.  317; 
Estabrook  v.  Hapgood,  10  Mass.  313;  Remick  v.  Wentworth,  89  Me. 
392. 

209  Goubot  V.  De  Grouy,  2  Dowl.  P.  C.  86;  1  Car.  &  M.  772;  3  Tyrw. 
fl06. 
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facts.''**'  The  officer  cannot  successfully  defend  him- 
self by  showing  that  the  falsity  of  his  return  was  occa- 
sioned by  ignorance^**  or  mistake,**^  or  that  a  prior 
writ  in  his  hands  was  also  returned  nulla  bona.^*^  His- 
return  must  conform  to  the  facts,  even  though  a  mis- 
statement might  tend  to  better  secure  the  rights  of  the 
parties.-**  A  return  of  nulla  bona  is  made  at  the  offi- 
cer's risk,  but  he  should  be  permitted  to  show,  when 
proceeded  against  for  a  false  return  of  nulla  bona,  that 
a  levy  which  he  had  made  and  abandoned  was  of  goods 
belonging  to  a  stranger,  and  hence,  that  his  return  was 
good-^*®  He  may  attack  the  judgment  on  which  the 
writ  issued,  for  the  purpose  of  showing  that  it  was 
void;  ^*®  and,  in  England,  he  may  probably  defend  him- 
self by  showing  that  the  judgment  was  fraudulent.^*'' 
The  plaintiff's  cause  of  action  may  be  defeated  by 
showing  that  the  return  was  made  at  his  instance,  or 
approved  by  him  at  a  time  when  he  was  conversant 
with  all  the  facts  of  the  case.^** 

A  false  return  is  certainly  more  culpable  on  the  part 
of  the  officer,  and  more  injurious  to  the  parties  to  the 
suit,  than  is  the  omission  to  make  any  return  whatever. 
No  reason  exists  why  the  liability  of  an  officer  for  a 
false  return  ought  not  to  be  at  least  as  great  as  his  lia- 

210  Lemit  v.  Moorins,  8  Tred.  312.  ' 

211  Houser  v.  Hampton,  7  Ired.  333. 

212  Clarke  v.  Gary,  11  Ala.  98;  Albright  v.  Tapscott,  8  Jones,  473. 

213  Towne  V.  Crowder,  2  Car.  &  P.  355. 

214  State  V.  Harrington,  28  Mo.  App.  287. 

216  Dornin  v.  JlcCandless,  146  Pa.  St.  344,  28  Am.  St.  Kep.  798. 

216  Tyler  v.  Duke  of  Leeds,  2  Stark.  218;  McDonald  v.  Bunn,  3 
Denio.  45. 

ii'Penn  v. 'Scholey,  5  Esp.  243;  Harrod  v.  Benton,  8  Barn.  &  0. 
217. 

218  Hayes  v.  Lusby,  5  Har.  &  J.  485;  Stuart  v.  Wbitaker,  2  Car. 
&  P.  iOO. 
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bility  for  a  failure  to  make  any  return.  Hence,  we 
think  that  the  principles  maintained  by  the  authorities 
cited  in  the  preceding  section,  determining  the  meas- 
ure of  damages  in  actions  for  neglect  to  return  writs, 
ought  to  be  applied  to  actions  for  false  returns.  The 
decisions  concerning  the  measure  of  damages  in  pro- 
ceedings for  false  returns  are  so  infrequent  that  no 
general  rule  can  yet  be  regarded  as  well  established. 
In  Indiana,  an  officer  was  not  permitted  to  show  that 
the  defendant  was  insolvent,  and  that,  there^re,  no 
damages  could  have  accrued  to  plaintiff  through  the 
false  return.^^**  In  Missouri,  an  officer  who  makes  a 
false  return  is  also  answerable  for  the  whole  amount  of 
money  in  the  writ  specified,  "regardless  of  the  real  ex- 
tent of  the  injury  occasioned  by  such  false  return";  and 
he  is  not  relieved  from  such  liability  by  amending  his 
return,  and  thereby  purging  it  of  its  falsehood.^^**  But, 
in  Maine  and  in  England,  the  party  injured  must  show 
the  extent  of  his  injury,  and  no  damages  are  awarded 
beyond  what  the  plaintiff  can  prove  that  he  has  sus- 
tained.^*^ If  a  return  is  made  of  fieri  feci  as  to  part, 
and  nulla  bona  as  to  the  residue,  a  plaintiff  who  accepts 
the  amount  collected  is  not  thereby  estopped  from 
maintaining  an  action  based  on  the  hypothesis  that  the 
nulla  bona  part  of  the  return  is  false.^^*     In  an  action 

219  Stevens  v.  Beckes.  3  Blaekf.  88. 

220  State  V.  Case,  77  Mo.  247. 

221  Levy  V.  Hale,  29  L.  J.  C.  P.  127;  1  L.  T.,  N.  S.,  132;  Wylie  v. 
Birch,  3  Gale  &  D.  629;  4  Q.  B'.  5C6;  12  L.  J.  Q.  B.  260;  Nash  v. 
Whitney,  30  Me.  341;  Norton  v.  Valentine,  15  Me.  36. 

222  Holmes  v.  Clifton,  10  Ad.  &  E.  673;  4  Perry  &  D.  112;  2  Perry 
&  D.  556.  But  see  Benyon  v.  Garrat,  1  Car.  &  P.  154,  where  it  was 
held  that  a  plaintiff,  accepting  the  amount  collected,   after  being 

''  warned  that  his  action  would  be  treated  as  a  ratification  of  the  re- 
turn, was  adjudged  to  be  estopped  from  prosecuting  his  action.  In 
some  of  the  states,  penalties  for  false  returns,  and  the  mode  of  en- 
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against  an  officer  for  a  false  return,  his  return  may  be 
impeaclied  by  parol  evidence,^^"  The  right  to  proceed 
against  an  officer  for  a  false  return  is  waived  by  taking 
steps  in  affirmance  of^a  sale  made  by  him  under  the 
writ,  as  by  filing  a  bill  to  redeem  from  the  sale.^** 

forcing  such  penalties*  are  prescribed  by  statute.  Huffaker  v. 
Greer,  1  Cold.  160. 

223  Craven  v.  Higginbotham,  83  Ala.  429. 

224  Horn  V.  Indianapolis  N.  B.,  125  Ind.  381,  21  Am.  St  Kep.  231. 
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CHAPTER  XXVIL 

PEOCEEDINGS  UNDEE  ELEGITS. 

§  370.    Of  proceedings  under  elegit. 

§  371.    Of  the  effect  of  an  extent  under  an  elegit. 

• 

§  370.  Of  Proceedings  by  Elegit.— Since  the  thir- 
teenth year  of  the  reign  of  Edward  the  First,  the  usual 
method,  in  England,  of  obtaining  satisfaction  out  of  the 
lands  of  defendants,  has  been  by  proceedings  taken  un- 
der the  writ  of  elegit.  This  writ  is,  however,  almost 
unknown  in  the  United  States.  It  has  been  employed 
in  Virginia  more  frequently  than  elsewhere,*  but  has 
been  recently  abolished  by  the  code  of  that  state.^  In 
Alabama  and  North  Carolina,  the  writ  seems  to  have 
been  used.*  So  far  as  we  can  ascertain,  it  is  now  no- 
where authorized  in  this  country,  save  in  Delaware, 
and  is  even  there  used  only  for  special  purposes,  and  to 
a  limited  extent.  In  the  last-named  state,  it  is  author- 
ized only  when  it  appears  by  inquisition  that  the  rents 
and  profits  of  specified  real  estate  will,  in  seven  years, 
be  sufiicient  to  satisfy  the  plaintiff's  judgment.*  The 
fact  that  the  elegit  is  so  nearly  unknown  to  American 
jurisprudence  justifies  us  in  giving  it  but  a  brief  notice 
in  this  work.     The  first  duty  of  a  sheriff,  on  receiving 

iMcCance  v.  Taylor,  10  Gratt.  580;  Price  v.  Thrash,  30  Graft.  515; 
Wilson  V.  Jackson's  Admx.,  5  Leigh,  102;  Stuart  v.  Hamilton's  Wxrs., 
8  Leigh,  503. 

2  Code  West  Virginia,  1891,  p.  880,  §  2;  Code  Virginia,  1887.  § 
3581;  Hutcheson  v.  (irubbs,  80  Va.  251. 

2  Norris  v.  Ellis,  3  Ala.  560;  Forrest  v.  Camp.  16  Ala.  645;  Ricks 
T.  Blount,  4  Dev.  131. 

4  Rev.  Code  Del.,  1803,  p.  832;  Robinson  v.  Milby,  2  Houst.  138. 
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this  writ,  was  to  summon  a  jury  of  twelve  men."  This 
jury,  when  impaneled,  was  instructed  to  inquire  what 
goods  and  chattels,  excepting  oxen  and  beasts  of  the 
plow,  and  also  what  lands  and  tenements,  the  defend- 
ant had  in  the  bailiwick  subject  to  the  writ,  and  also 
what  was  a  moiety  of  such  lands  and  tenements.*  The 
writ  must  be  for  the  whole  judgment,  unless  a  part  has 
been  satisfied.''  It  did  not  sanction  any  interference 
with  real  estate  until  the*  personal  property  subject  to 
the  writ  was  exhausted.  The  jury  first  estimated  the 
value  of  all  the  defendant's  goods  and  chattels,  save 
only  his  oxen  and  beasts  of  the  plow.  For  this  purpose 
they  were  authorized  to  visit  the  place  occupied  by  the 
defendant  and  to  inspect  his  property.  The  chattels 
valued  by  them  were  then  delivered  to  the  plaintiff  at 
the  amount  of  such  valuation.*  If  this  amount  proved 
sufficient  to  satisfy  the  writ,  no  lands  were  taken.®  If 
the  amount  proved  insufficient,  or  if  the  defendant  had 
no  chattels  subject  to  execution,  then  the  jury  deter- 
mined what  was  a  moiety  in  value  of  his  lands  and  tene- 
ments in  their  bailiwick.  The  statute  granting  the 
elegit  authorized  the  taking  of  a  moiety  of  the  defend- 
ant's land.  The  term  "moiety,"  as  there  used,  was 
never  construed  to  sanction  the  extending  of  an  undi^ 
vided  half,  nor  as  compelling  the  taking  of  a  half  of 
each  separate  parcel.  The  jury  was  to  take  one-half 
in  value,  and  to  designate  by  metes  and  bounds  the  part 
taken,^"  and  also  specify  with  convenient  certainty  the 

'■■  Watson's  Sheriff,  210;  Impey's  Sheriff,  145,  146;  Bingham  on 
JurlRments  and  Executions,  239,  240. 

«  Watson's  Sheriff,  210;  Impey's  Sheriff,  146;  Bingham  on  Judg- 
ments and  Executions,  239. 

7  Sher-wood  v.  Clarlj,  15  Mees.  &  W.  764. 

s  Watson's  Sheriff,  206,  207;  Impey's  Sheriff,  144,  14G. 

»  Impey's  Sheriff,  347.  ^ 

10  Watson's  Sheriff,  211;  Impey's  Sheriff,  147;  Sparrow  v.  Matter- 
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estate  of  the  defendant  therein.'^*  If  an  extent  is  made 
of  a  house  containing  several  rooms,  the  plaintiff  must 
be  awarded  certain  designated  rooms,  and  not  a  moiety 
of  the  whole.^  If  the  defendant  had  two  manors,  the 
plaintiff  might  be' awarded  one  of  them,  if  they  were  of 
equal  value.*^  But  all  questions  about  the  proper 
method  of  setting  off  moieties  have  become  obsolete, 
for,  by  the  statute  of  1  and  2  Vict,  chap.  110,  sec.  11, 
plaintiff's  are  authorized  to  extend  the  whole  instead  of 
a  part.  If  two  elegits  issued  against  the  same  defendant 
in  favor  of  different  plaintiffs,  the  sheriff  extended  a 
moiety  under  the  writ  having  precedence,  and  a  moiety 
of  the  remaining  moiety  under  the  second  writ.**  But 
if  the  same  plaintiff  sued  out  two  elegits  under  judg- 
ments of  the  same  term,  he  was  entitled  to  a  moiety  un- 
der each.*''  After  the  inquisition  was  completed,  the 
elegit  was  filed  in  the  court  whellce  it  issued,  with  a  re- 
turn thereon  showing  the  proceedings  which  had  been 
taken  under  it." 

sock,  Cro.  Car.  319;  Doug.  473.  But  it  is  not  now  necessary  to  de- 
scribe by  metes  and  bounds.  A  description  wliich  is  sufficient  in  a 
conveyance  is  sufficient  in  a  return  of  proceedings  under  an  elegit. 
Doe  V.  Parry,  2  Dowl.  &  L.  430;  13  Mees.  &  W.  35G;  8  Jur.  963;  14 
L.  J.  Ex.  20;  Sherwood  v.  Clark,  15  Mees.  &  W.  764. 

11  Watson's  Sheriff,  210;  Bingham  on  Judgments  and  Executions, 

240. 

12  Watson's  Sheriff,  211;  Fenny  v.  Durrant,  1  Barn.  &  Aid.  42; 
PuUen  V.  Purbeck,  Carth.  453;  12  Mod.  356. 

13  Impey's  Sheriff,  147,  150;  "Watson's  Sheriff,  211;  Denn  v.  Abing- 
don. Doug.  473.  But  where  the  manors  are  in  different  vills,  It  is 
said  that  the  plaintiff  must  have  a  moiety  of  each.  Impey's  Sher- 
iff, 148. 

14  Watson's  Sheriff,  212;  Impey's  Sheriff,  150;  Bingham  on  Judg- 
ments and  Executions,  241;  Hult  v.  Cogan,  Cro.  Bllz.  483. 

IB  Watson's  Sheriff,  213;  Bingham  on  Judgments  and  Executions, 
241;  Attorney  General  v.  Andrew,  Hardr.  23;  Morris  v.  Jones,  3 
Dowl.  &  R.  603;  2  Barn.  &  C.  24. 

16  Bingham  on  Judgments  and  Executions,  241;  Impey's  Sheriff, 
146. 
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§  371.  Of  the  Effect  of  an  Extent  under  an  Elegit.— 
"A  return  of  lands  delivered  on  an  elegit  is  a  legal  sat- 
isfaction of  the  judgment/'^  though  the  debtor's  inter- 
est in  the  land  and  in  its  income  is  set  off  to  the  creditor 
at  a  yearly  value,  to  continue  for  a  term  of  years,  should 
the  debtor  so  long  live;  and  he,  having  only  a  life  es- 
tate, die  before  the  expiration  of  the  term  of  years."  *** 
It  was  at  one  time  insisted  that  the  mere  award  and  ac- 
ceptance of  an  elegit  should  be  deemed  a  satisfaction 
of  the  judgment.  But  it  has  long  been  settled  that  sat- 
isfaction was  produced,  not  by  the  award,  but  only  by 
the  return  of  lands  delivered.***  Hence,  when  an  elegit 
is  returned  nihil,^°  or  when  it  is  returned  partly  satis- 
fied by  delivery  of  chattels,  and  nihil  as  to  the  residue, 
the  plaintiff  is  entitled  to  further  execution  against  the 
property  or  the  person  of  the  defendant.  The  sheriff 
cannot  deliver  to  the  creditor  actual  possession  of  the 
lands  extended.^*  The  latter  must  resort  to  eject- 
ment.^* The  creditor's  title  is  subject  to  a  prior  equi- 
table mortgage.^**  He  is  not  entitled  to  rents  accruing 
after  the  delivery  of  the  elegit,  but  before  the  inquisi- 
tion.**   The  creditor  must  account  for  the  profits  of  the 

"  Hinesly  v.  Hunn,  5  Harr.  236;  Crawley  v.  Lldgeat,  Cro.  Jac. 
338;  Bingham  on  Judgments  and  Executions,  176. 

18  Freeman  on  Judgments,  §  474;  Blumfield's  Case,  5  Rep.  87  a; 
Pratt  V.  .7  ones,  22  Vt.  341,  54  Am.  Dec.  80;  Thomas  v.  Platts,  43 
N.  H.  629. 

19  Foster  v.  Jackson,  Hob.  57;  Glasscock  v.  Morgan,  1  Lev.  92; 
2  Ld.  Raym.  1451;  12  Mod.  356;  Bingham  on  Judgments  and  Exe- 
cutions, 176. 

20  Knowles  v.  Palmer,  Cro.  Eliz.  160. 

21  Hesse  v.  Stevenson,  Bos.  &  Pull.,  1  N.  It.  133;  Bacon  v.  Peck, 
1  Strange,  226;  Impey's  Sheriff,  144. 

22  Watson's  Sheriff,  213;  Impey's  Sheriff,  148;  Bingham  on  Judg- 
ments and  Executions,  242. 

2.'.  Whitworth  v.  Gaugain,  1  Phil.  728;  10  Jur.  531;  15  L.  J.  Ch. 
433;  Legg  v.  Jfathipson,  2  Giff.  71;  6  Jnr.,  N.  S.,  1010. 
24  Sharp  v.  Key,  8  Mees.  &  W.  379;  7  Dowl.  V.  C.  770. 
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lands,  and  is  said  not  to  be  excused,  although  his  occu- 
pation is  interrupted  by  war.^  As  soon  as  the  debt 
has  been  paid,  either  out  of  the  rents  and  profits,  or  by 
any  other  means,  the  debtor  is  entitled  to  be  restored 
to  his  lands.^®  For  the  purpose  of  determining  whether 
this  payment  has  been  made,  an  account  will  be  or- 
dered to  be  taken.^''  During  the  continuance  of  the 
estate  of  the  tenant  by  elegit,  the  debtor's  interest  in 
the  land  is  not  subject  to  extent  under  another  writ.^** 

2B  Corbet's  Case,  4  Rep.  82  b;  5  Rob.  Pr.  663. 

26  Watson's  Sheriff,  214. 

27  Price  V.  Varney,  5  Dowl.  &  R.  612;  3  Barn.  &  C.  733;  Bull  T. 
Faulkner,  1  De  Gex  &  S.  685;  12  Jur.  33;  17  L.  J.  Ch.  23. 

28  Carter  v.  Hughes,  2  Hurl.  &  N.  714;  27  L.  J.  O.  P.  225. 
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CHAPTEE  XXVIII. 

EXTENDING  EXECUTIONS  UNDEE  THE  STATUTES  OP 

CONNECTICUT,    MAINE,    MASSACHUSETTS, 

NEW  HAMPSHIEE.AND  VEEMONT. 

i  372.  Strict  compliance  with  tlie  statutes  is  required, 

S  373.  What  may  be  extended. 

i  374.  Number  and  qualifications  of  the  appraisers. 

S  375.  Appraisers,  how  and  by  whom  chosen. 

§  376.  Appraisers,  how  sworn. 

§  377.  Proceedings  of  the  appraisers. 

§  378.  Certificate  of  the  appraisers. 

I  379.  The  extent  must,  unless  for  good  cause  shown,  be  by  metes 

and  bounds. 

§  380.  The  extent  on  lands  of  cotenants  cannot  be  by  metes  and 

bounds.  . 

§  381.  The  extent  must  not  be  for  too  much. 

§  382.  Equities  of  redemption. 

§  383.  The  delivery  of  seisin  to  the  creditor. 

§  .384.  The  oflicer's  return. 

§  385.  The  oflScer's  return,  what  description  of  property  Is  sulfl- 

clent. 

§  386.  Recording  the  writ  and  return. 

§  387.  Of  contradicting  and  supporting  the  record  of  the  extent. 

§  388.  Of  amending  the  record. 

§  389.  Redemption  from  the  extent. 

§  390.  The  time  to  which  the  extent  relates. 

§  391.  The  effect  of  the  extent 

§  372.  Proceedings  by  Extent  must  Strictly  Accord 
witll  the  Statute. — ^In  all  of  the  New  England  states  but 
Rhode  Island,  lands  are  not  sold  under  execution,  ex- 
cept that  when  the  interest  of  the  defendant  is  the 
right  of  redeeming  mortgaged  lands,  it  may,  in  some  of 
these  states,  be  either  extended  or  sold  at  public  auc- 
tion;* and  in  Massachusetts,  if  the  creditor  prefers  so  to 
do,  he  may  now  sell  his  debtor's  lands  under  execution 

'  Woodward  v.  Sartwell,  129  Mass.  213. 


•2079  EXTENDING   EXECUTIONS.  §  372 

in  all  cases.^  They  are  set  off  to  the  creditor  in  quan- 
tities sufficient  to  satisfy  his  writ,  at  their  value  as 
fixed  by  appraisers.  We  shall  now  treat  of  the  pro- 
cedure in  these  states  by  which  the  title  of  the  defend- 
ant in  execution  is  divested  from  him  and  vested  in  the 
plaintiff.  The  first  peculiarity  of  which  we  shall  speak 
is  the  strictness  of  proceeding  exacted  under  this  sys- 
tem. In  states  where  lands  are  sold  under  execution, 
purchasers  are  very  generally  protected  from  any  ill 
consequences  arising  from  errors  or  omissions  in  the 
proceedings.  The  various  acts  which  the  sheriff  is  re- 
quired by  law  to  perform  are  not  regarded  as  indispens- 
able to  the  validity  of  his  sale.  He  is  responsible,  in 
his  official  capacity,  to  parties  injured  by  his  errors  or 
omissions.  But  the  purchaser  is  not  ordinarily  preju- 
diced thereby.  Under  the  system  of  extending  lands 
under  execution  in  the  New  England  states,  the  rule  is 
the  reverse.  Every  requirement  of  the  statute  is  re- 
garded as  indispensable.  Presumptions  in  favor  of  the 
regularity  of  the  proceedings  are  not  indulged.  All 
the  various  directions  of  the  statute  must  affirma- 
tively appear  to  have  been  complied  with,  or  the  pro- 
ceedings are  ineffectual,  and  the  creditor  derives  no 
title  whatever.*  This  makes  it  of  special  importance 
that  all  the  various  requisitions  of  the  statute  should 
be  understood  and  remembered.  The  extent  must  al- 
ways be  made  in  the  name  of  the  plaintiff.     If  made  in 

2  Hackett  v.  Buck,  128  Mass.  369. 

«  Metcalf  V.  Gillet,  5  Conn.  403;  Pierce  v.  Strickland,  26  Me.  277; 
Hobart  v.  Frisbie,  5  Conn.  595;  Fitch  v.  Smith,  9  Conn.  45;  Mitchell 
V.  Kirtland,  7  Conn.  231;  Leonard  v.  Bryant,  2  Gush.  32;  Jewett  v. 
Whitney,  51  Me.  233;  Coe  v.  Wickham,  33  Conn.  389;  Eddy  v.  Knap, 
2  Mass.  154;  Kussell  v.  Dyer,  40  N.  H.  173;  Glidden  v.  Phllbrick, 
56  Me.  222;  Ellison  v.  Wilson,  36  Vt.  60;  Ohenery  v.  Stevens,  97 
Mass.  77;  Picke'ring  v.  Reynolds,  111  Mass.  83;  Benson  v.  Smith,  42 
Me.  414,  66  Am.  Dec.  285;  Schroeder  v.  Tomlinson,  79  Conn.  348. 
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the  name  of  any  other  person,  it  is  void,  although  he  is 
in  equity  entitled  to  all  the  fruits  of  the  judgment.*  In 
Connecticut,  it  seems  now  to  be  settled  that  an  extent 
is  not  valid  unless  it  is  shown  by  the  record  that  the  of- 
ficer did  not  levy  on  the  real  estate  until  after  he  had 
first  made  due  and  unavailing  inquiry  for  personal 
property.^ 

§  373.  What  may  be  Extended.— We  have,  in  a  pre- 
ceding chapter,  considered  the  question,  What  real  es- 
tate is  subject  to  execution?  Most  of  what  was  there 
said  is  applicable  to  an  extent  under  the  statutes  of  the 
]^ew  England  states.  In  each  of  these  states,  the  stat- 
ute attempts  to  designate,  with  more  or  less  particular- 
ity, the  interests  which  may  be  taken.  In  Connecticut, 
the  officer  may,  "by  the  direction  of  the  creditor  or  his 
attorney,  levy  on  the  lands,  tenements,  or  real  estate  of 
the  debtor,  holden  in  his  own  right."  *  This  statute 
has  been  held  to  authorize  an  extent  upon  an  estate  for 
999  years,'  an  estate  for  life,*  and  an  equity  of  redemp- 
tion." A  levy  upon  an  equity  of  redemption  must  pur- 
port to  be  such,  and  not  assume  to  be  a  levy  upon  an  un- 
encumbered estate.*"  The  right  of  a  widow  to  have 
dower  assigned  to  her  out  of  the  lands  of  her  deceased 
husband  cannot  be  taken  under  an  extent.**  In  Maine> 
"real  estate  attachable,  including  the  right  to  cut  tim- 

■1  Mysroll  V.  Violett,  55  Me.  108. 

0  Botsford  V.  Beers,  11  Conn.  369;  Coe  v.  Wickham,  33  Conn.  389. 
Contra,  Spencer  v.  Champion,  13  Conn.  11;  Eastman  v.  Curtis,  4 
Vt.  616. 

6  Gen.  Stats.  Conn.  1888,  §  1182. 

'  Mun  V.  Carington,  2  Root,  15. 

swiieeler  v.  Gorliam,  2  Root,  329. 

0  Brown  v.  Punderson,  1  Day,  93. 

10  Scripture  v.  Johnson,  3  Conn.  211. 

11  Nason  v.  Allen,  5  Me.  479;  Gooch  v.  Atkins,  14 'Mass.  322;  Mc- 
Mahon  v.  Gray,  150  Mass.  289. 
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ber  and  grass,  may  be  taken  to  satisfy  an  execution."  ^^ 
"Estates-tail  are  to  be  taken,  appraised,  and  held  as  es- 
tates in  fee-simple."  ^'^  Provision  is  made  for  levies  on 
estates  for  life,^*  estates  under  lease,^®  lands  fraudu- 
lently conveyed,^®  and  on  lands  mortgaged.^'  Eeal  es- 
tate vphich  never  stood  in  the  debtor's  name,  but  which 
he  has  purchased,  and  with  intent  to  defraud  his  credi- 
tors has  had  conveyed  to  another,  to  be  held  for  him, 
cannot  be  reached  without  calling  in  aid  the  powers  of 
courts  of  equity.^**  A  husband's  interest  in  the  lands 
of  his  wife  may  be  taken.^®  Neither  the  estate  of  a 
mortgageej^**  the  right  of  a  grantor  to  re-enter  for 
breach  of  a  covenant,*^  nor  the  interest  of  a  creditor  un- 
der an  extent,  before  the  time  for  redemption  has  ex- 
pired,^^  can  be  taken.  Lands  of  which  the  defendant  is 
disseised  are  liable  to  be  extended  on  an  execution 
against  him.^®  An  extent  may  be  made  of  a  chamber 
in  a  house  or  store,  with  a  right  of  ingress  and  egress 
by  an  outer  door,  entry,  or  staircase,  if  such  is  incident 
and  necessary  to  its  enjoyment.^  Where  there  is  a  levy 
upon  realty,  part  of  which  can  and  part  cannot  be  held 
the  creditor  may  obtain  an  alias  execution  by  proceed- 

12  Kev.  Stats.  Me.,  1883,  p.  614,  §  1. 

13  Eev.  Stats.  Me.,  1883,  p.  615,  §  6. 
1*  Rev.  Stats.  Me.,  1883,  p.  615,  §  11. 

15  Rev.  Stats.  Me.,  1883,  p.  615,  §  12. 

16  Kev.  Stats.  Me.,  1883,  p.  615,  §  14;  Hall  v.  Sands,  52  Me.  355. 

17  Rev.  Stats.  Me.,  1883,  p.  638,  §  30. 

18  Dockray  v.  Mason,  48  Me.  178. 

19  McKeen  v.  Gammon,  33  Me.  187. 

20  Coombs  V.  Warren,  34  Me.  89;  Randall  v.  Farnham,  36  Me.  86; 
McLaughlin  v.  Shepherd,  32  Me.  143,  52  Am.  Dec.  646. 

21  Bangor  v.  Warren,  34  Me.  324,  56  Am.  Dec.  657. 

22  Kidder  v.  Orcutt,  40  Me.  589. 

23  Woodman  v.  Bodfish,  25  Me.  317. 

24  Buck  V.  Hardy,  6  Me.  162;  Taylor  v.  Townsend,  8  Mass.  411, 
5  Am.  Dee.  107. 
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ings  in  scire  facias  or  debt  for  the  portion  remaining 
unsatisfied,  without  waiving  his  levy  upon  the  parts 
which  lie  can  hold  thereby.^^  In  Massachusetts,  all 
"lands  of  the  debtor  in  possession,  remainder,  or  re- 
version, all  his  rights  of  entry  into  lands  and  of  re- 
deeming mortgaged  lands,  and  all  lands  and  rights 
above  described  fraudulently  conveyed  by  him,  to  de- 
feat, delay,  or  defraud  his  creditors,  or  purchased,  or 
•directly  or  indirectly  paid  for  by  him,  the  record  title 
to  which  is  retained  by  the  vendor,  or  is  conveyed  to 
a  third  person  with  intent  to  defeat,  delay,  or  defraud 
the  creditors  of  the  debtor,  or  in  a  trust  for  him,  ex- 
press or  implied,  whereby  he  is  entitled  to  a  present 
conveyance,  may  be  taken  on  execution  for  his 
debts,"  ^  except  when  held  as  a  homestead.  "Es- 
tates-tail, which  could  be  lawfully  barred  by  the  per- 
son entitled  thereto,  may  be  taken  on  execution,  in  the 
same  manner  as  estates  in  fee-simple."  ^'^  Under  a 
judgment  against  the  estate  of  a  deceased  person,  the 
lands  of  the  deceased  may  be  taken,^^  although  they 
are  not  included  in  the  inventory.^  If,  however,  the 
judgment  is  against  an  executor  de  son  tort,  no  ex- 
tent on  the  land  of  the  deceased  is  authorized.^**  Ee- 
versions  and  remainders  may  be  taken,  and  seisin 
given  to  the  creditor.^^  A  remainder  in  tail  cannot 
be  taken  during  the  life  of  the  tenant  of  the  estate  in 

25  Rice  V.  Cook,  75  Me.  45. 

20  Pub.  Stats.  Mass.,  1882,  p.  1008,  §  1. 

27  Pub.  Stats.  Mass.,  1882,  p.  1008,  §  2. 

28  Gore  T.  Brazier,  3  Mass.  523,  3  Am.  Dec.  182;  Wyman  v.  Brig- 
den,  4  Mass.  150;  Drinliwater  v.  Drinlswater,  4  Mass.  353;  Dix  v. 
Cobb,  4  Mass.  512;  Ramsdell  v.  Creasy,  10  Mass.  170. 

20  Prescott  V.  Tarbell,  1  Mass.  204. 
so  Mitchell  v.  I^unt,  4  Mass.  654. 

si  Penniman  v.  Hollls,  13  Mass.  432;  Williams  v.  Amory,  14  Mass. 
20;  Atkins  v.  Bean,  14  Mass.  404. 
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possession.'^  A  building  so  erected  that  it  is  not  a 
part  of  the  realty  cannot  be  taken  under  an  extent,''* 
but  an  extent  conveys  to  the  creditor  all  the  debtor's 
buildings  standing  on  the  land,  whether  their  founda- 
tions are  sunk  below  the  surface  or  not,  and  a  store  or 
house  will  pass  to  a  creditor  under  an  extent,  and 
need  not  be  sold  at  the  post.'* 

A  tenancy  by  curtesy  was  formerly  subject  to  ex- 
tent,'°  but  now  the  rule  is  otherwise,  because  the  wife, 
by  her  conveyance,  can  at  any  time  terminate  the  es- 
tate.'® An  estate  defeasible  on  some  future  contin- 
gency,'''' and  also  lands  purchased  by  a  husband,  and 
conveyed  to  his  wife  to  defraud  creditors,'**  may  be  ex- 
tended. By  the  provisions  of  the  statutes  of  New 
Hampshire,  "all  real  estate,  except  the  homestead 
Tight,  may  be  taken  on  execution."  '*  Special  pro- 
vision is  made  for  proceedings  when  the  debtor  is 
«eised  "of  a  rent,  or  of  the  income  of  any  real  estate,"  ^'^ 
or  of  an  equity  of  redemption  in  mortgaged  premises.*^ 
In  this  state  it  has  been  held  that  an  estate  for  years 
may  be  set  off  under  an  extent.**  It  has  also  been 
ield  in  this  state  that  the  homestead  right,  being  a 

02  Holland  v.  Cmft,  3  Gray,  162. 

S3  Marcy  v.  Darling,  8 'Pick.  283. 

"*  Waterliouse  v.  Gibson,  4  Me.  230;  Mills  v.  Pierce,  2  N.  H.  10. 

s-i.Mecli.  Bank  v.  Williams,  17  Pick.  438;  Gardner  v.  Hooper,  3 
>Gray.  398. 

lio  Staples  V.  Brown,  13  Allen,  64. 

S7  Phillips  V.  Rogers,  12  Met.  40.5. 

s8  Clark  v.  Chamberlain,  13  Allen,  257.  With  reference  to  ex- 
tents of  equitable  titles,  see  Northampton  Bank  v.  Wbitlng,  12 
Mass.  104;  Kussell  v.  Lewis,  2  Pick.  508;  Gunn  v.  Butler,  18  Pick. 
■248. 

39  Gen.  Laws  N.  H.,  1878,  p.  547,  §  1. 

40  Gen.  Laws  N.  H.,  1878,  p.  548,  §  10;  Thomas  v.  Platts,  43 
JJ.  H.  629. 

41  Gen.  Laws    N.  H.,  1878.  ch.  5.50. 

42  Adams  v.  Freuch,  2  N.  H.  387. 
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life  estate,  a  reversion  of  the  homestead  may  be  taken 
under  an  extent.'*^  If  an  execution  is  extended  on 
premises  in  which  a  homestead  right  exists,  and  a  de- 
mand by  the  party  entitled  to  the  homestead  to  have 
the  same  set  off  and  aside  to  him  according  to  statute 
is  disregarded,  the  extent  is  void  in  New  Hampshire.** 
In  Vermont  it  is  held  that  the  homestead  must  be  set 
out  before  the  residue  can  be  set  off  under  an  extent, 
and  that  otherwise  the  levy  will  be  irregular.***  In 
Vermont,  "all  houses,  lands,  and  tenements  belonging 
to  any  person  in  his  own  right  in  fee,  or  for  his  own 
life,  or  the  life  of  another,  paying  no  rents  for  the  same, 
or  for  years,  or  an  unlimited  time,  paying  rents  for 
the  same,  and  all  rights  in  equity  of  redeeming  lands 
mortgaged,  or  in  reversion  or  remainder,  shall  stand 
charged  with  all  the  just  debts  and  demands  owing 
by  such  person,  and  shall  be  liable  to  be  taken  in  exe- 
cution for  the  same."  **  An  extent  may  be  made  on 
the  lands  of  a  married  woman,*'^  on  the  interest  of  an 
heir  before  distribution  of  his  ancestor's  estate,**  on 
the  interest  of  a  person  for  whose  benefit  a  bond  for 
a  deed  has  been  taken  in  the  name  of  another,**  and 
on  the  estate  of  a  tenant  by  curtesy.^**  An  extent  can- 
not be  made  on  a  "meeting-house,"  ^^  nor  on  the  es- 
tate of  one  who  has  executed  a  perpetual  lease,**^  nor 

48  Cross  V.  Weare,  62  N.  H.  125. 
44KenselI  v.  Cobleigh,  62  N.  H.  298. 
45  Fairbanks  v.  Devereaux,  48  Vt.  550. 
4a  Eev.  Laws  Vt.,  1880,  §  1565. 

47  Fox  V.  Hatch,  14  Vt.  340,  39  Am.  Dec.  226. 

48  Hyde  v.  Barney,  17  Vt.  280,  44  Am.  Dec.  335;  Furlong  v.  Soule, 
39  Me.  122;  Proctor  v.  Newhall,  17  Mass.  81. 

40  Woods  V.  Scott,  14'Vt.  518. 

00  Hyde  v.  Barney,    17  Vt.    280,  44  Am.  Dec.  335;    Mattocks  V, 
Stearns,  9  Vt.  326. 
r.i  Bigelow  V.  OongreKational  Society,  11  Vt.  283. 
B2  Paine  v.  Webster,  1  Vt.  101. 
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on  the  estate  of  a  mortgagee.^  The  creditor  cannot, 
by  virtue  of  his  extent,  acquire  a  greater  estate  than 
that  held  by  the  debtor.  Hence,  if  the  debtor  is  a 
mere  trustee,  or  otherwise  holds  the  title  in  his  name 
for  the  benefit  of  another,  the  extent  cannot  prejudice 
the  rights  of  the  cestui  que  use,  unless  made  under 
such  circumstances  that  the  creditor  is  entitled  to  be 
treated  as  a  purchaser  in  good  faith  without  notice.''* 

§  374.    Number  and  Qualifications  of  the  Appraisers. 

The  first  act  which  it  is  necessary  to  perform  is  to  se- 
cure the  appointment  of  competent  appraisers.  The 
number  to  be  chosen  is  three,  being  the  same  in  each 
of  the  states.  Each  appraiser  must  possess  the  qualifi- 
cations prescribed  by  statute.  Even  the  consent  of 
the  parties  cannot  vary  this  rule,  nor  give  validity  to 
an  extent  made  in  violation  of  it.  "It  would  seem 
reasonable,  if  both  creditor  and  debtor  should  agree 
upon  appraisers  from  a  different  town,  that  this  should 
be  sufficient;  but  it  was  correctly  adjudged,  in  Chap- 
man V.  Griffin,  1  Eoot,  196,  agreeably  to  former  deci- 
sions, that  no  title  was  acquired  by  the  levy  of  an 
execution  upon  land,  the  same  having  been  appraised 
by  persons  agreed  on  by  the  creditor  and  debtor,  one 
of  whom  did  not  belong  to  the  town  where  the  land 
lay.  And  the  determination  was  made  on  this  invinci- 
ble reason:  'That  the  statute  is  express  that  the  land 
shall  be  appraised  by  freeholders  of  the  same  town; 
and  the   agreement  of   the   parties  cannot   alter  the 

B8  Barrett  v.  Sargeant,  18  Vt.  365;  Blanehard  v.  Colburn,  16  Mass, 
845;  Eaton  r.  Whiting,  3  Picli.  484;  Marsh  v.  Austin,  1  Allen,  235. 
Contra,  Wilkinson  v.  Latlirop,  Brayt.  163. 

B4Hackett  v.  Callender,  32  Vt.  97;  Bancroft  v.  Consen,  18  Allen, 
50;  Eastman  v.  Fletcher,  io  Me.  302;  Carter  v.  Porter,  55  Me.  337; 
■^Varren  v.  Ireland,  29  Me.  62. 
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law.' "  "'  In  Vermont,  an  extent  was  objected  to  be- 
cause one  of  the  appraisers  was  not  a  freeholder,  but, 
the  case  being  determined  upon  other  grounds,  no  an- 
swer was  given  to  the  query  whether  or  not  such  ob- 
jection, if  proven  true,  would  invalidate  the  levy.^® 

In  some  of  the  states  the  appraisers  must  be  resi- 
dents of  the  town,^''  and  in  others  of  the  county,^^  ip. 
which  the  land  to  be  appraised  is  situated.  A  failure 
in  respect  to  this  qualification  is  fatal  to  the  title. 
The  appraisers  ought  to  be  impartial.  Some  of  the 
statutes  require  the  appraisers  to  be  "disinterested";  *"* 
others  require  them  to  be  "discreet  and  disinter- 
ested" ;  ***  and  others  to  be  "indifferent  freeholders."  ^^ 
In  Vermont  it  was  determined  that  a  return  that  the 
appraisers  were  good  and  lawful  freeholders  imports 
that  they  were  disinterested.'^^  In  the  majority  of  the 
instances  in  which  it  has  been  claimed  that  the  ap- 
praisers were  disqualified,  the  alleged  disqualification 
consisted  in  the  relationship  of  the  appraisers  to  one 
of  the  parties  to  the  suit.  In  Maine  it  is  settled  that 
all  persons  within  the  sixth  degree  of  consanguinity  to 

55  Metcalf  V.  Gillet,  5  Conn.  403;  Mitchell  v.  Klrtland,  7  Conu. 
229;  Chapman  v.  Griffin,  1  Root,  196;  Durant  v.  Shurtleff,  49  Vt. 
141.  Contra,  Cheesborough  v.  Clark,  1  Boot,  141;  Cutting  v.  Rock- 
woocl,  2  Pick.  443. 

56  Danforth  v.  Beattie,  43  Vt.  138. 

57  Chapman  v.  Grifl3n,  1  Root,  190;  Mather  v.  Chapman,  6  Conn. 
54. 

58  Rix  V.  .Johnson,  5  N.  H.  520,  22  Am.  Dec.  472;  Libbey  v.  Copp, 
S  N.  H.  45;  Simpson  v.  Coe,  3  N.  H.  85;  Nickerson  v.  Whittier,  20 
Me.  223.     See  Woodman  y.  Smith,  37  Me.  21. 

59  Pierce  v.  Strickland,  26  Me.  277;  Grover  v.  Howard,  31  Me.  546; 
McKeen  v.  Gammon,  33  Me.  187. 

60  Gen.  Laws  N.  H.,  p.  548,  §  2;  Glidden  v.  Philbrick,  56  Me.  222; 
Rollins  V.  Mooers,  25  Me.  192;  Bradley  v.  Bassett,  2  Gush.  417;  Russ 
V.  Gilman,  16  Me.  209. 

61  Gen.  Stats.  Conn.,  §  1182. 
02  Day  V.  Roberts,  8  A"t.  413. 
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the  parties  to  the  action  are  not  competent  to  act  as 
appraisers.**  In  New  Hampshire,  relationship  by 
affinity  does  not  disqualify.***  This  rule  does  not  pre- 
vail in  the  other  states.  In  Connecticut,  a  nephew  by 
marriage  ^'^  and  an  uncle  -by  marriage  *''  are  both  dis- 
qualified. In  the  same  state  an  appraiser  was  ad- 
judged to  be  disqualified  because  his  wife  was  the 
mother  of  the  creditor's  wife.*"'  An  appraisement 
where  one  of  the  appraisers  is  a  son-in-law  of  the  plain- 
tiff is  void  in  Massachusetts."**  There  is  mo  statute  of 
that  state  "defining  the  degrees  of  consanguinity  or 
affinity  which  shall  operate  as  a  disqualification."  If 
an  appraiser  is  a  cousin  to  the  plaintiff's  mother,  their 
relationship  is  too  remote  to  constitute  a  disqualifica- 
tion.'"* A  tenant  in  common  with  the  debtor  is  dis- 
qualified from  acting  as  an  appraiser.  When  the 
question  arose  the  court  said:  "This  appraiser  and  the 
debtor  had  had  precisely  similar  titles,  and  a  unity  of 
possession  in  the  same  land;  and,  by  reason  of  such  in- 
terest, the  one  was  disqualified  to  act  as  a  juror  in  a 
case  relating  to  the  other's  interest  in  the  land,  or  as 
an  appraiser  in  determining  the  price  at  which  hisMn- 
terest  should  be  applied  in  satisfaction  of  his  creditor's 
demiand." ''"  Where  the  extent  of  an  execution  is 
upon  an  estate  for  life  it  is  not  rendered  invalid  by  the 
fact  that  one  of  the  appraisers  was  tenant  of  the  es- 

63  McKeen  v.  Gammon,  33  Me.  187. 

64  Baker  v.  Davis,  19  N.  H.  325. 
'85  Foot  V.  Hills,  1  Conn.  295. 

66  Tweedy  v.  Pickett,  1  Day,  109. 

67  Johnson  v.  Himtington,  13  Conn.  47.    The  brother-in-law  of  the 
officer  may  act  as  an  appraiser.    Brown  v.  Washington,  110  Mass. 

529. 

68  Wolcott  V.  Ely,  2  Allen.  338. 

69  Kinsu^an  v.   Warner.   113  Mass.  347. 

70  Cowdrey  v.  Sheldon,  122  Mass.  267. 
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tate  in  reversion. '^^  In  Vermont  tlie  fact  that  a  person 
has  feelings  unfriendly  to  one  of  the  parties  does  not 
render  him  incompetent."  In  that  state  it  was  held 
that  an  extent  was  not  invalidated,  by  the  fact  that 
one  of  the  appraisers  was  son  of  the  debtor,  the  cred- 
itor being  cognizant  thereof  and  acquiescing  in  the 
selection.''*  In  New  Hampshire  an  attorney  who  con- 
ducted the  action  is  regarded  as  being  sufficiently 
disinterested  to  act  as  an  appraiser.'^*  Under  an  exe- 
cution against  a  town  or  city,  one  of  its  inhabitants 
cannot  act  as  an  appraiser.'"  But  persons  resident 
and  paying  taxes  in  a  town  which  in  its  corporate 
capacity  holds  stock  in  a  railroad  company  are  not 
incompetent  from  interest  to  act  as  appraisers  in  the 
levy  of  an  execution  against  such  company.'*'  In 
Maine,  where  one  deputy  is  making  an  extent,  another 
deputy  of  the  same  sheriff  may  act  as  an  appraiser.'' 

§  375.    Appraisers,  how  and  by  Whom  Chosen.— One 

of  the  appraisers  is  chosen  by  the  creditor,  and  another 
by  the  debtor,  where  he  can  be  found,  and  sees  proper 
to  exercise  his  choice.  In  some  of  the  states,  the  third 
appraiser  is  selected  by  the  officer  having  the  execu- 
tion; in  others,  he  is  chosen  by  the  parties,  if  they  can 
agree.  In  case  they  cannot  agree,  the  appointment 
may  be  made  by  a  justice  of  the  peace.  If  the  debtor, 
upon  proper  notice,  refuses  or  neglects  to  choose  an 
appraiser,  one  may  be  chosen  for  him.  This  is  done 
in  some  states  by  the  levying  officer,  and  in  others  by 

Ti  Chamberlain  v.  Doty,  18  Pick.  495. 

72  Briggs  V.  Green,  33  Vt.  565. 

73  Durant  v.  Shurtleff,  49  Vt.  141. 

74  Porter  v.  Bean,  1  N.  H.  362. 

75  Boston  V.  Tileston,  11  Mass.  468. 

76  Fletcher  v.  Somerset  R.  R.  Co.,  74  Me.  434.. 

77  Grover  v.  Howar^,  31  Me.  546. 
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a  justice  of  the  peace.  It  is  obvious  that  the  right 
of  the  debtor  to  participate  in  the  selection  of  the  ap- 
praisers is  one  which  may  be  of  great  importance  to 
him.  He  cannot  be  deprived  of  this  right  as  long  as 
he  is  present  and  is  willing  and  able  to  exercise  it. 
He  must  have  reasonable  notice  '^  of  the  proposed  levy 
upon  his  property,  and  requested  to  select  his  ap- 
praiser. No  extent  can  be  valid  unless  it  appears  from 
the  record  that  the  debtor  had  this  notice  and  made 
this  appointment,  or  that  the  circumstances  were  such 
as  to  justify  the  officer  in  dispensing  with  the  notice, 
or  in  making  the  appointment,  or  having  it  made  on 
behalf  of  the  debtor.'^'*  When  there  are  two  or  more 
defendants,  and  an  extent  is  to  be  made  on  a  tract 
of  land  belonging  to  all  of  them,  it  is  sufficient  that 
a  notice  to  appoint  an  appraiser  be  given  to  any  one  of 
them.  But  if  the  extent  is  to  be  made  on  lands  be- 
longing to  one  of  them,  the  notice  must  be  given  to 
that  one,  and  the  return  of  the  officer  must  so  state.^" 
When  two  or  more  of  the  defendants  are  owners  of  the 
land  as  joint  tenants  or  as  tenants  in  common,  either 
may  select  the  appraiser  to  be  chosen  on  behalf  of  the 
defendants.  In  many  instances,  it  becomes  either 
impossible  or  highly  inconvenient  to  notify  the  de- 
fendant of  the  levy,  and  request  him  to  select  an  ap- 
praiser. Where  this  is  the  case,  the  officer  is  usually 
authorized  to  dispense  with  the  notice.    Such  notice 

78  Pub.  Stats.  Mass.,  1882,  p.  1008,  §  3;  Buck  v.  Hardy,  6  Me.  162; 
Howe  V.  Wildes,  34  Me.  566;  Fitch  y.  Tyler,  34  Me.  463. 

79  Blanchard  v.  BrooliS,  12  Piclc.  47;  Cogswell  v.  Mason,  9  N.  H. 
48;  Howe  v.  Wildes,  34  Me.  566;  Briggs  v.  Green,  33  Vt.  565;  Means 
V.  Osgood,  7  Me.  146;  Stanton  v.  Bannister,  2  Vt.  464;  Shields  V, 
Hastings,  10  Oush.  247;  Leonard  v.  Bryant,  2  Cush.  32. 

t-o  Harriman  v.  Cummings,  45  Me.  351;  Herring  v.  PoUey,  8  Mass. 
113;  Ware  v.  Barker,  49  Me.  358;  Whittier  v.  Varney,  10  N.  H.  291 J 
Boynton  v.  Grant,  52  Me.  220. 
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is  properly  served  by  leaving  it  at  the  last  and  usual 
place  of  abode  of  the  defendant.®^ 

Hence,  when  the  defendant  resides  out  of  the  state,** 
or  out  of  the  county,**^  or  has  departed  for  parts  un- 
knovs^n,**"*  or  is  a  corporation  having  no  acting  ofQ- 
cers,^  the  officer  need  not  give  him  any  notice.  The 
fact  excusing  the  notice  must  always  be  disclosed  by 
the  return.*®  A  return  that,  "the  debtor  being  ab- 
sent," the  ofticer  selected  the  appraiser,  is  not  sufficient 
to  show  that  the  officer  was  authorized  to  make  such 
selection.*'^  In  Connecticut,  it  was  held  that  when  a 
defendant  was  confined  in  a  penitentiary,  notice  could 
be  given  by  leaving  a  copy  at  the  residence  of  his 
family.**  Notice  need  not  be  given  to  the  defendant's 
attorney  who  conducted  the  suit,  unless  it  is  known 
that  he  has  been  specially  authorized  to  receive  such 
notice,  and  to  select  the  appraiser.*"  The  fact  that 
the  defendant  is  a  person  for  whom,  under  the  laws  of 
Connecticut,  an  overseer  has  been  appointed,  does  not 
render  him  incompetent  to  select  an  appraiser."®    If 

81  Croacher  v.  Oesting,  143  Mass.  195;  Buck  v.  Hardy,  6  Me.  102. 

82  Cooper  V.  Bisbee,  4  N.  H.  329;  Pendleton  v.  Button,  3  Conn. 
400;  Gilman  v.  Thompson,  11  Vt.  643,  34  Am.  Dec.  714.  For  law  of 
Massaobusetts  In  reference  to  appointing  appraisers  for  absentees, 
see  liandall  v.  Wyman,  16  Gray,  334;  Pub.  Stats.  Mass.,  1882,  p. 
1009,  §  7. 

S3  Dodge  V.  Farnswortli,  19  Me.  278;  Buck  v.  Hardy,  6  GreenL 
102;  Howe  v.  Reed,  12  Me.  515. 

siParrish  v.  Harriman,  3  N.  H.  817;  Galusha  v.  Sinclair,  3  Vt. 
394;  Dodge  v.  Prince,  4  Vt.  191. 

85  Spencer  v.  Cliampion,  9  Conn.  543. 

86Kickerson  v.  Whittier,  20  Me.  228. 

87  "S^oodward  v.  Gates,  4  N.  H.  548. 

88  Grant  v.  Dalliber,  11  Conn.  234. 
89GaUisba  v.  Sinclair,  3  Vt.  394. 

90  Strong  V.  Birchard,  5  Conn.  357.  A  married  woman  may  appoint 
appraisers  when  the  execution  is  against  her.  Mun  v.  Carrington, 
2  Koot,  15. 


2091  EXTENDING  EXECUTIONS.  §  ST* 

the  defendant  is  a  party,  in  the  capacity  of  adminis- 
trator, he  must,  nevertheless,  be  notified,  and  may 
choose  an  appraiser.^^  The  defendant,  in  selecting  an 
appraiser,  may  act  by  his  agent.**  His  wife  may  act 
as  such  agent.**  A  return  showing  that  an  appraiser 
was  selected  by  the  defendant's  agent,**  or  attorney,** 
or  that  defendant's  agent  or  attorney,  having  been 
duly  notified,  neglected  to  choose  an  appraiser,  is  suffi- 
cient ***  to  sustain  a  subsequent  extent  based  upon  it. 
The  officer's  return  must  show  by  whom  the  appraiser* 
were  appointed.  If  it  fails  to  do  this,  the  extent  will 
be  void.*''  If  it  shows  that  the  appraiser,  which  the 
law  allows  the  debtor  to  appoint,  was  not  appointed 
by  him,  but  by  the  officer  for  him,  it  must  show  the 
facts  which  authorized  the  officer  to  so  act  on  behalf 
of  the  debtor.  If  the  defendant,  upon  receiving  proper 
notice,  refuses  or  declines  to  act,  his  right  to  select  an 
appraiser  is  thereby  waived.**  A  return  which  state* 
that  the  debtor  "neglected  and  refused,"  **  or  that  he 
"refused,"  ^"**  or  that  he  "neglected,"  ^*^  to  appoint  an 
appraiser,  is  sufficient  to  sustain  an  appointment  made 
by  the  officer. 

A  return  setting  forth  that  the  officer  gave  notice  ta 
the  debtor  "to  choose  an  appraiser,  which  he  declined 

91  Daniels  v.  Ellison,  3  N.  H.  279. 
82  Ocliorne  v.  Mason,  9  N.  H.  24. 
03  Russell  V.  Hook,  4  Greenl.  372. 
9*  Roop   V.   Johnson,   23   Me.   335. 

95  ChappeU  v.  Hunt,  8  Gray,  427. 

96  Dooley  v.  Wolcott,  4  Allen,  406. 

97  Banister  v.  Higginson,   15  Me.  73;  Allen  v.  Thayer,  17  MasS, 
299;  Cogswell  v.  Mason,  9  N.  H.  48. 

98  Keen  v.  Briggs,  46  Me.  467. 

99  Thompson  \.  Oakes,  13  Me.  407. 

100  Fitch  V.  Tyler,  34  Me.  463;  Sturdivant  v.  Sweetsir,  12  Me.  520, 

101  Blanchard  v.  Brooks,  12  Pick.  47;  Johnson  v.  Huntington.  l3 
Conn.  47;  Bugnon  v.  Howes,  13  Me.  154;  Smith  v.  Keen,  26  Me.  411r 


I  375  EXTENDING   EXECUTIONS.  2092 

and  refused  to  do"  is  sufficient  to  justify  an  appoint- 
raont  by  the  officer  although,  through  a  clerical  error,  it 
incorrectly  sets  forth  the  date  when  the  notice  was 
given.^'*'^ 

The  use  of  the  words  "neglect"  or  "refuse"  implies 
that  a  proper  notice  and  demand  were  made,  because, 
until  they  were  made,  there  could  be  no  refusal  or  neg- 
lect on  the  part  of  the  debtor.  A  return  stating  that 
An  appraiser  was  appointed  "for  the  debtor,  he  being 
absent  from  the  commonwealth,  and  not  a  resident 
therein,  and  having  no  agent  or  attorney  known  to  the 
officer,"  shows  a  sufficient  reason  for  such  appoint- 
jnent,  without  also  stating  that  the  debtor  had  ne- 
glected to  appoint.^"* 

Where  an  officer's  return  discloses  that  he  selected 
two  of  the  appraisers,  the  defendant  "having  no  resi- 
lience nor  stopping  in  Maine,"  but  it  did  not  ap- 
pear that  the  defendant  had  no  attorney  within  the 
county,  or  that  any  one  was  notified  as  an  attorney, 
and  neglected  or  refused  to  choose  an  appraiser,  the 
levy  was  held  fatally  defective/*'^ 

A  justice  of  the  peace,  who  has  been  named  as  one 
ot  the  appraisers,  is  not  thereby  disqualified  from  ap- 
pointing another  appraiser  on  behalf  of  the  debtor.^"' 
The  statement  in  a  return  "that  the  debtor  was  not 
An  inhabitant  of  the  officer's  precinct,  or  resident  there- 
in, and  could  not  be  served  with  notice,  cannot  be  re- 
garded as  equivalent  to  the  statement  that  the  debtor 
was  absent  from  or  not  a  resident  in  the  state;  or  that 
Jie  neglected  to  appoint  an  appraiser."  ^^    If  the  offi- 

102  Peaks  v.  Glfford,  78  Me.  3G2. 

103  Randall  v.  Wyman,  16  Gray,  334. 
J04  Willi.aiiison  v.  Wright,  75  Me.  35. 
105  Pendlpton  v.  Button,  3  Conn.  406. 
J06  Brooks  V.  Norris,  124  Mass.  172. 
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cer  returns  that  the  debtor  had  removed  to  another 
state,  and  had  no  attorney  known  to  the  officer,  but 
that  one  of  the  appraiser^  was  appointed  by  a  person 
who  claimed  to  act  as  the  authorized  agent  of  the  de' 
fendant,  this  is  not  suflflcient  to  support  the  extent. 
The  debtor  being  absent  from  and  not  a  resident  of 
this  state,  a  contingency  had  arisen  in  which  his  au' 
thorized  agent  might  appoint  in  his  stead.  But  the 
statute  requires  that  such  agent  should  be  known  to 
the  officer  as  the  debtor's  agent  or  attorney,  and,  if  not 
so  known,  then  the  officer  must  appoint  for  the  debtor, 
and  return  the  fact  that  there  was  no  such  agent  or 
attorney  known  to  him.  The  return  in  this  case  may 
be  true,  and  yet  the  person  who  claimed  to  be  an  agent 
be  a  person  wholly  unauthorized  and  unknown  to  the 
debtor.  The  language  of  the  return  implies  want  of 
knowledge  by  the  officer  of  the  existence  of  the  alleged 
agency.  The  law  puts  upon  him  the  responsibility  of 
determining  the  fact  of  agency,  and  makes  his  return 
conclusive  in  a  real  action  to  recover  the  land  on  the 
ground  of  the  alleged  defect  in  the  levy.**"^  The  officer 
has  no  authority  to  appoint  an  appraiser  to  act  for  the 
creditor.  If  he  does  so,  his  unauthorized  act  cannot 
be  ratified  "by  the  subsequent  act  of  the  creditor  ac- 
knowledging the  receipt  of  seisin  and  possession  in  full 
satisfaction  of  the  execution."  The  appraisement  is 
void.i«» 

§  376.  Swearing  the  Appraisers.— After  the  three 
appraisers  have  been  appointed,  they  must  take  their 
oaths  of  office.  Here,  as  elsewhere,  all  the  provisions 
of  the  statute  must  be  substantially  pursued  to  impart 

J  07  Dewey  t.  Tobey,  126  Mass.  96. 

108  Richardson  v.  Payne,  114  Mass.  429. 
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validity  to  the  extent.  In  Maine  and  Massachusetts 
ihe  oath  may  be  administered  by  the  officer  or  by  a 
justice  of  the  peace.^***  In  New  Hampshire  they  must 
be  sworn  by  a  justice/^"  and  in  Vermont  by  the  of- 
ficer.^^^  The  statute  of  Connecticut  provides  that  the 
appraisers  shall  "be  duly  sworn,"  *^^  without  stating 
Iby  whom  the  oath  should  be  administered.  The  re- 
turn of  the  officer  must  show  that  the  oath  of  the  ap- 
praisers was  taken  before  one  of  the  officers  designated 
in  the  statute.^^'*  It  has  been  decided  that  the  cred- 
itor, if  he  is  an  officer  otherwise  competent,  may  admin- 
ister the  oath.^^*  But,  on  the  other  hand,  it  has  been 
held  that  the  deputy  executing  the  writ  cannot,  acting 
as  a  justice  of  the  peace,  administer  the  oath.^^^ 
Justices,  acting  as  appraisers,  may  swear  one  an- 
.other.^^®  In  Maine  the  oath  must  be  indorsed  on  the 
writ.  The  return  of  the  officer  may  refer  to  this  in- 
dorsement for  the  purpose  of  showing  that  the  oath 
was  taken  in  due  form.^"  The  provision  in  the  Maine 
statute  requiring  the  indorsement  of  the  oath  upon 
the  writ  may  be  considered  as  directory  to  the  officer 
rather  than  vital  to  the  levy.  The  statute  is  not  com- 
plied with  by  making  the  certificate  of  the  oath  on 
another  paper  and  attaching  it  to  the  writ,  yet  this 
defect  will  not  invalidate  a  levy  as  between  the  debtor 
and  an  innocent  purchaser  from  him'  on  whose  behalf 

109  ReT.  Stats.  Me.,  1883,  p.  614,  §  2;  Gen.  Stats.  Mass.,  p.  517,  §  3. 
no  Gen.  Laws  '  N.  H.,  p.  548,  §  2. 

ii'i  Rev.  Laws  Vt.,  1880,  §  3571. 

112  Gen.  Stats.  Conn.,  1888,  §  1182. 

113  Howard  v.  Turner,  6  Greenl.  106. 

114  Porter  v.  Bean,  1  N.  H.  362;  Atherton  v.  Jones,  1  N.  H.  363. 
J15  Bamford  v.  Melvin,  7  Me.  14. 

110  Barnard  v.  Fisher,  7  Mass.  71. 
117  Fitch  V.  Tyler,  34  Me.  463. 
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the  levy  was  made."**    The  justice  need  not  sign  the 
oath.     It  is  sufficient  that  the  return  shows  that  he 
administered    it.^^"      In    Maine  ^^    and    Massachu- 
setts '^^  the  appraisers  are  sworn   faithfully  and  im- 
partially to  appraise  the  real  estate  to  be  taken;  in 
New  Hampshire,  "impartially  to  appraise  such  real 
estate  as  shall  be  shown  them  as  the  estate  of  the 
debtor";  ^^^  in  Vermont  they  must  simply  be  sworn/^^ 
and  in  Connecticut  the  terms  of  the  oath  are  not  pre- 
scribed, it  being  only  provided  that  they  "being  duly 
sworn"  shall  make  an  estimate  of  the  real  estate  "ac- 
cording to  its  true  value."  ^'^^    In  Kansas,^^^  a  return 
that  appraisers  were  "duly  sworn"  is  sufficient.     So  in 
Maine  and  Massachusetts,  the  officer  may  return  "that 
the  appraisers  were  first  sworn  according  to  law,"  with- 
out showing  the  form  of  the  oath  taken.^'*®     As  a  gen- 
oral  rule,  courts  prefer  to  Judge  for  themselves  whether 
proceedings  are  conducted  in  compliance  with  law; 
and,  hence,  in  some  of  the  states,  officers  are  required 
to  show  what  acts  have  been  done,  and  in  what  man- 
ner such  acts  were  accdmplished.^^'^    Therefore,  unless 
some  statute  has  dispensed  with  this  formality,  the 
courts  usually  hold  that  the  return  of  the  officer  must 
show  the  form  of  the  oath  administered  to  the  ap- 
praisers; and  the  form  so  shown  must  be  in  substan- 

118  Hall  V.  Staples,  74  Me.  178. 

119  Phillips  V.  Williams,  14  Me.  411. 
1=0  Rev.  Stats.  Me.,  1883,  p.  614,  §  2. 

121  Pub.  Stats.  Mass.,  1882,  p.  1009,  §  8, 

122  Gen.  Laws  N.  H.,  p.  444,  §  2. 

123  Rev.  Laws  Vt.,  1880,  §  1571. 

124  Gen.  Stats.  Conn.,  §  1182. 

125  Paine  v.  Spratley,  5  Kan.  543. 

126  Leonard  v.  Bryant,  2  Cush.  32;  Bamford  v.  Melvin,  7  Greenl. 
14;  Barnard  v.  Fisher,  7  Alass.  71. 

127  Henry  v.  Tilson.  19  Vt.  447;  Ainsworth  v.  Dean,  1  Fost.  400; 
Sleeper  v-  Newbury  Seminary,  19  Vt.  451.    , 
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tial  conformity  with  that  prescribed  by  statute.*^* 
Various  modes  of  administering  oaths  have  been  pre- 
scribed, owing  to  the  difference  in  the  religious  opin- 
ions of  the  persons  to  be  sworn.  The  officer  swearing 
an  appraiser  should  adopt  the  mode  most  binding  on 
the  latter's  conscience. ^"^^  Persons  having  conscien- 
tious scruples  against  taking  an  oath  may  be  permitted 
to  affirm  in  the  manner  prescribed  for  Quakers.^^** 

§  377.  Proceedings  of  the  Appraisers.— After  taking 
their  oaths  of  office,  the  appraisers  must  proceed  to 
view  and  examine  the  land,  as  far  as  may  be  necessary,. 
to  enable  them  to  make  a  just  estimate  of  its  value. 
It  is  not  essential  that  they  should  enter  upon  the  land 
if,  without  so  doing,  they  can  sufficiently  determine 
its  character  and  value. ^^^  The  appraisers  must  all 
act.  It  is  not  required,  however,  that  their  judgment 
should  be  unanimous.  One  may  dissent  from  the  ap- 
praisement, and  on  that  ground  may  refuse  to  join  in 
the  certificate.  If  the  record  shows  that  all  the  ap- 
praisers entered  upon  the  performance  of  their  duties, 
viewed  the  land,  and  made  estimates  of  its  value,  the 
extent  will  be  sustained,  though,  from  a  disagreement 
among  the  appraisers, '^^^  or  from  some  cause  not  dis- 
closed to  the  court, ^^*  only  two  of  them  sign  the  certifi- 

128  Cliamberlain  v.  Doty,  18  Pick.  495;  Howard  v.  Turner,  6 
Greenl.  106;  Kellenberger  v.  Sturtevant,  11  Gush.  160.  Contra,  East- 
man v.  Curtis,  4  Vt.  616,  where  return  that  appraisers  were  swora 
"as  the  law  directs"  was  upheld. 

129  Cooper  V.  Bisbee,  4  N.  H.  329. 

130  Hall  V.  Hoxle,  3  Met.  251. 

131  Hanly  v.  Sidelinger,  52  Me.  138;  Pendleton  v.  Button,  3  Conn. 
406;  Bond  v.  Bond,  2  Pick-.  382;  Hammatt  v.  Bassett,  2  Pick.  561. 

182  Moffitt  V.  Jaquins,  2  Pick.  331;  Hopkins  v.  Haywood,  36  Vt. 
318. 

133  Barrett  v.  Porter,  14  Mass.  143;  Phillips  v.  Williams.  14  Me. 
411;  Munroe  v.  Reding,  15  Me.  153;  McLellan  v.  Nelson,  27  Me.  129. 
See  Whitman  v.  Tyler,  8  Mass.  284. 
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cate.  If  the  levy  is  upon  the  lands  of  several  defend- 
ants owning  in  severalty,  the  appraisers  must  sepa- 
rately appraise  the  lands  of  each.^^*  But  if  several 
separate  tracts  belong  to  one  defendant,  they  may  be 
appraised  either  severally  or  jointly.^^^  A  levy  is  not 
void  for  taking  at  the  same  time,  as  one  act,  two  par- 
cels of  a  farm,  the  parcels  lying  side  by  side,  at  sepa- 
rate appraisals.*****  Where  the  lands  to  be  taken  are 
in  different  parts  of  the  county,  they  may  be  appraised 
by  different  sets  of  appraisers.*^''  They  need  not  show 
that  they  have  estimated  ^upon  every  item  in  detail ; 
but  they  are  presumed  to  have  taken  into  consider- 
ation, and  to  have  embraced  in  their  appraisement, 
the  lands  shown  them,  and  everything  attached  thereto 
which  could  pass  by  the  extent.*^**  The  appraisers 
should  ascertain  the  value  of  the  interest  set  off,  in 
order  that  the  debtor  may  redeem.  A  failure  to  do 
this  spoils  the  effect  of  a  levy.***®  When  the  appraise- 
ment is  of  a  large  tract,  at  a  certain  price  per  acre, 
the  officer  may,  without  any  new  appraisement,  set  off 
a  portion  of  the  tract  to  the  creditor  at  the  same  price 
per  acre,  unless  it  can  be  shown  that  he  acted  unfairly, 
and  that  the  portion  so  set  off  is  more  valuable  than 
the  average.**"  The  appraisement  must  embrace  the 
entire  interest  of  the  defendant.  Until  the  contrary  is 
shown,  the  appraisers  should  estimate  the  defendant's 

134  Bnrnliain  v.  Aiken,  6  N.  H.  306: 

I'SRarnard  v.  Fisher,  7  Mass.  71;  Bond  v.  Bond,  2  Pick.  382; 
Atherton  v.  Jones,  1  N.  H.  363. 
1S6  Hatliorn  v.  Carson,  77  Me.  582. 

137  Boj'lston  V.  Carver,  11  Mass.  515. 

138  i>ayne  v.  Farmers'  Bank,  29  Conn.  415;  Trull  v.  Fuller,  28 
Me.  545. 

139  Fairbanks  v.  Devereaux,  48  Vt.  550. 

140  Marcy  v.  Kinney,  9  Conn.  394. 
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interest  as  a  fee  simple  in  severalty,  in  possession,  and 
free  from  encumbrances.  They  have  no  right  to  split 
his  estate  into  different  estates,  or  different  kinds  of 
property.  If  he  has  buildings,  they  have  no  right  to 
estimate  the  land,  reserving  him  the  buildings  to  hold 
as  personalty.  If  such  a  reservation  is  made,  no  title 
passes  to  the  lands  on  which  the  buildings  stand,  nor 
to  adjacent  lands  necessary  to  their  enjoyment.^*^  The 
appraisement  may  be  based  upon  the  belief  that  the 
defendant's  estate  is  greater, 'and,  therefore,  more  valu- 
able, than  it  is  afterv^^ard  proved  to  be.  In  this  event, 
it  is  the  creditor  who  is  damaged,  and  who  alone  has 
cause  for  complaint.  If  he  acquiesces  in  the  appraise- 
ment, no  one  else  can  assail  it  on  that  ground.^*^  If, 
oh  the  other  hand,  the  defendant  has  an  estate  greater 
or  more  valuable  than  that  appraised,  he  is  obviously 
damaged,  and  may  treat  the  extent,  based  on  the 
erroneous  appraisement,  as  void.^*^  In  Connecticut, 
where  an  estimate  was  made  too  low  by  reason  of  the 
appraiser  being  influenced  by  an  erroneous  principle 
of  law,  the  debtor  sought  and  found  relief  in  equity. 
The  creditor  was  directed  to  reconvey  a  portion  of  the 
lands  acquired  by  his  extent."*  The  determination 
of  the  appraisers,  in  any  matter  which  they  are  au- 
thorized to  determine,  is  conclusive,  unless  it  can  be 
assailed  for  fraud."^ 

m.Jewett  V.  "Whitney,  43  Me.  250;  51  Jle.  233;  Hemenway  v.  Cut- 
ler, 51  Me.  407;  Grover  v.  Howard,  81  Me.  546. 

1*2  Atkins  V.  Bean,  14  Mass.  404;  I*atterson  v.  Chandler,  55  Me. 
53;  Swanton  v.  Crooker,  49  Me.  455;  Howe  v.  Wildes,  34  Me.  500; 
Hitchcock  V.  Hotchkiss,  1  Conn.  470;  Glidden  v.  Phllbrick,  56  Me. 
222. 

"3  Hoot  v.  Colton,  1  Met.  345;  Fish  v.  Sawyer,  11  Conn.  551. 

1"  Fitch  V.  Ayer,  2  Conn.  143. 

1*6  Hilton  v.  Hanson,  18  Me.  307;  Waterman  v.  Curtis,  26  Conn. 
241. 
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§  378.    The   Certificate   of  tiie  Appraisers.— When 
Ihe  appraisers  have  completed  their  duty  of  examining 
iind  valuing  the  property  to  be  taken  under  the  writ, 
they   must   make  their   certificate   of   appraisement. 
Thus,  the  statute  of  Connecticut  provides  that  the 
appraisers,  "being  sworn  according  to  law,  shall  make 
an  estimate  of  such  lands  or  real  estate  according  to 
its  true  value  in  writing,  under  their  hands  or  the 
hands  of  either  two  of   them,  and    the  same  deliver 
to  such  officer."  ^^^    It  is  indispensable  that  the  esti- 
mate of  the  appraisers  should  be  in  writing, ^'^'^  and 
jshould    show  at  what  sum   the   real    estate  was  ap- 
praised.^***   It  is  not  sufficient  for  appraisers  to  cer- 
tify that  they  "set  off  said  undivided  fifth  part  to  the 
•creditor  in  full  satisfaction  of  this  execution  and  costs 
of  levy,"  if  there  is  no  statement  of  the  appraised  value 
of  the  property  set  off.     This  deficiency  is  not  supplied 
by  the  return  of  the  officer  that  they  appraised  the 
property  for  a  stated  sum.^*^     But  it  is  not  essential 
that  any  particular  form  should  be  pursued  in  the 
^•ertificate,  if  it  is  sufficient  in  substance  to  correctly 
Inform  the  officer  of   the  valuation  which    has    been 
made.*""    The  statute  of  Massachusetts,  on  this  sub- 
ject, simply  requires   that  "a  certificate  of  their  ap- 
praisement shall  be  indorsed  on  the  execution,  and 
:signed  by  them."  ^^^    In  Maine,  the  appraisers  "are, 
in  a  return  made  and  signed  by  them  on  the  back  or 
annexed  to  the  execution,  to  state  the  value  of  the 

,      i<ie  stats.  Conn.,  p.  56,  §  251.  , 

117  Metcalf  V.  Gillet,  5  Conn.  400. 

lis  Mead  v.  Harvey,  2'n.  H.  495;  Fairbanks  v.  Devereaux,  48  Vt 
^550. 

148  Chase  v.  Williams,  71  Me.  190. 
130  Peck  V.  Wallace,  9  Conn.  453. 
J51  Stats.  Mass.,  1882,  p.  1009,  §  8. 
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estate  appraised,  and  describe  it  by  metes  and  bounds, 
or  in  sucli  other  manner  .that  it  may  be  distinctly 
known  and  identified,  whatever  the  nature  of  the  estate 
may  be."  ^^^  The  appraisers'  certificate  need  not  state 
the  amount  of  the  debt,  fees,  and  charges  of  the  exe- 
cution. These  may  be  ascertained  by  inspecting  the 
writ.^®*  The  appraisers  may  reconsider  their  appraise- 
ment at  any  time  before  their  certificate  is  delivered 
to  the  officer.  Their  power  to  do  this  is  not  termin- 
ated by  their  giving  the  certificate  to  any  other  per- 


§  379.  When  an  Extent  need  not  be  Made  by  Metes 
and  Bounds. — Where  the  tract  of  land  upon  which  the 
levy  has  been  made  is  more  than  sufficient  to  satisfy 
the  writ,  it  becomes  necessary  to  segregate  and  set  off 
such  portion  by  metes  and  bounds  as  will  be  no  more 
than  necessary  for  the  purpose  of  such  satisfaction, 
Where,  also,  a  part  of  the  laud  upon  which  levy  has 
been  made  is  exempt  from  execution,  as  where  it  con- 
stitutes a  homestead,  it  is  necessary  that  such  exempt 
portion  be  set  off  by  metes  and  bounds;  otherwise 
the  levy  is  void.^^**  Where  such  a  segregation  is  im- 
possible, or  will  greatly  damage  the  property  and  im- 
pair its  value,  the  statutes  generally  authorize  an 
extent  to  be  made  upon  an  undivided  part,  of  the  whole. 
But  the  presumption  is  always  against  the  authority 
to  extend  a  moiety,  where  the  debtor  holds  in  severalty, 
In  the  event  of  such  an  extent  being  made,  a  sufficient 
reason  for  so  making  it  must  appear  in  the  return; 

162  Stats.  Me.,  1883,  p.  614,  §  3. 

153  Rawson  V.  Clark,  38  Me.  223. 

iBiBill  V.  Pratt,  5  Conn.  123;  Camp  v.  Bates,  13  Conn.  1. 

150  Wbitefield  v.  Adams,  G5  Vt.  632. 
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otherwise  tlie  extent  is  void.^^®  In  Maine,  "when  tho 
premises  consist  of  a  mill,  mill  privilege  or  other  estate 
more  than  sufficient  to  siatisfy  the  execution,  which 
cannot  be  divided  by  metes  and  bounds  without  dam- 
age to  the  whole,  an  undivided  part  of  it  may  be  taken, 
fvUd  the  whol^  described,"  or  a  levy  may  be  made  on  the 
rents  and  profits.^^'^  The  statute  of  Massachusetts 
provides  that  "when  the  premises. levied  upon  consist 
of  a  mill,  mill  privilege,  or  other  real  estate,  which 
cannot  be  divided  without  damage  to  the  whole,  and 
which  is  more  than  sufficient  to  satisfy  the  execution, 
the  levy  shall  be  made  upon  an  undivided  portion  of 
the  whole,  to  be  determined  by  the  appraisers,  and  to 
contain  as  much  as  they  deem  sufficient  to  satisfy  the 
execution;  and  the  portion  thus  taken  Shall  be  held  in 
common  with  the  debtor."  ^^*  In  New  Hampshire,  "if 
the  real  estate  cannot,  in  the  judgment  of  the  apprais- 
ers, be  divided  and  set  out  by  metes  and  bounds  with- 
out greatly  impairing  the  va,lue  of  the  whole,  the  levy 
may  be  made  upon  an  undivided  interest  therein,  or  by 
such  mode  of  division  as  the  mature  of  the  property  will 
admit."  ^^*  "If  any  real  estate  on  which  execution 
may  be  extended  "cannot,  in  the  opinion  of  the  ap- 
praisers, be  divided  without  great  injury  to  the  interest 
of  the  parties,  they  may,"  in  Vermont,  "set  off  such 
an  undivided  part  thereof  as  shall  be  sufficient  to  sat- 
isfy the  execution,  and  the  officer's  fees  and  charges  for 
serving  the  same."  ^"^     The  question  whether  the  ex- 

J  58  Nye  V.  Drake,  9  Pick.  35;  Pickering  v.  Reynolds,  111  Mass.  83; 
Edwards  v.  Allen,  27  Vt!  381;  Sleeper  v.  Newbury  Seminary,  19  Vt. 
451;  Brown  v.  Clifford,  38  Me.  210;  Merrill  v.  Burbank,  23  Me.  538; 
Hilton  V.  Hanson,  18  Me.  307;  4  Conn.  489;  Morgan  v.  Armington, 
83  Vt.  13. 

15T  Eev.  Stats.  Me.,  1883,  p.  G15,  §  10. 

158  Pub.  Stats.  Mass.,  1882,  p.  1010,   §  15. 

159  Gen.  Laws  N.  H.,  1878,  p.  548,  §  8. 
180  Rev.  Laws  Vt.,  1880,   §  1584. 


§  380  EXTENDING   EXECUTIONS.  2102 

tent  ought  to  be  made  by  metes  and  bounds,  or  by 
getting  off  an  undivided  interest,  is  one  which,  under 
some  of  the  statutes,  is  to  be  determined  by  the  ap' 
praisers,  and,  under  other  statutes,  by  the  officer  exe' 
cuting  the  writ.  The  determination  made  is,  in  the 
absence  of  fraud  or  collusion,  binding  upon  the  parties- 
in  interest.  The  extent  cannot  be  avoided  by  showing^ 
that  the  decision  of  the  oi3acer  or  of  the  appraisers  wa» 
erroneous.^**^  The  fact  that  a  part  of  a  house  wa» 
set  off  in  severalty  does  not,  of  itself,  warrant  the  iU' 
ference  that  the  creditor,  "or  the  officer,  or  the  ap' 
praisers,  were  guilty  of  any  fraud  or  misconduct."  *^^ 
The  extending  of  an  undivided  moiety  may  often  be 
avoided  by  dividing  the  lands  by  metes  and  bounds, 
and  giving  one  of  the  parties  an  easement  over  the 
lands  of  the  other.  Hence,  an  extent  may  be  made  of 
a  chamber  in  a  house  or  store,  with  a  right  of  ingress 
and  egress  by  an  outer  door,  entry,  and  staircase,^"'* 
or  of  one  part  of  the  debtor's  lands,  to  which  no  access 
can  be  had  but  over  other  lands  of  the  debtor,  by  giv- 
ing the  creditor  a  right  of  passage  over  such  other 
lands,  either  separately  or  jointly  with  the  debtor. ^*^* 
Where  the  officer  has  several  writs  in  his  hands  of 
equal  date,  it  may  sometimes  be  necessary  for  him 
to  set  off  the  whole  lands  to  the  creditors  as  tenants 
in  common;  ^®^  but  an  equity  of  redemption,  because 
of  its  indivisibility,  cannot  be  thus  extended.^**** 

§  380.    Extending  Executions  on  the  Lands  of  Coten- 
ants. — The  statutes  of  New  Hampshire  provide  that 

181  Mansfield  v.  .Taclj,  24  Me.  98. 
162  Tlffit  V.   Walker,  10  N.  H.  150. 
183  Buck  V.  Hardy,  6  Greenl.  162. 

164  Taylor  v.  Townsend,  8  Mass.  411,  5  Am.  Dec.  107. 

165  .Tessup  V.  Biitterson,  !■>  Day,  308;  Lee  v.  Hinmiui,  6  Conn.  165. 
160  Franklin  v.  Gorham,  2  Day,  142,  2  Am.  Dec.  80. 
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when  "real  estate  is  holden  jointly  or  in  common  with 
others,  the  levy  shall  be  made  upon  the  undivided  in- 
terest of  the  debtor,  or  a  part  thereof."  ^^'^  In  Ver- 
mont, "when  the  real  estate  of  any  debtor  shall  be 
held  in  joint  tenancy,  coparcenary,  or  tenancy  in  com- 
mon with  the  real  estate  of  other  persons,  the  oflftcer 
may  extend  the  execution  of  such  debtor's  undivided 
interest  in  such  real  estate,  describing  the  same  with 
as  much  precision  as  the  nature  and  situation  thereof 
will  admit."  ^*"*  A  levy  upon  the  interest  of  a  cotenant 
is  valid  in  Maine,  where  the  appraisers  describe  the 
whole  lot  by  metes  and  bounds  and  then  appraise  a 
specified  fractional  undivided  part  of  the  whole  as  the 
property  of  the  debtor,  and  set  the  same  off  to  the  cred- 
itor.*®* In  Massachusetts,  "when  land  is  held  by  a 
debtor  in  joint  tenancy  or  in  common,  the  part  or  share 
thereof  belonging  to  the  debtor  may  be  taken  on  exe- 
cution, and  shall  be  thereafter  held  in  common  with 
the  cotenant.  If  the  whole  share  of  the  debtor  is  more 
than  sufficient  to  satisfy  such  execution,  the  levy  shall 
be  made  upon  an  undivided  portion  of  such  share,  to 
be  determined  by  the  appraisers,  and  to  contain  as 
much  as  they  deem  sufficient  to  satisfy  the  execu- 
tion." *''*'  Whether  a  tenant  in  common  can  make  a 
conveyance  of  any  specific  part  of  the  lands  of  the  co- 
tenancy by  metes  and  bounds  which  will  vest  any  inter 
est  in  the  grantee,  has  been  frequently  discussed,  and 
has  been  differently  determined  in  different  states.*''^ 
It  is  everywhere  admitted  that  such  a  conveyance  will 
not  be  permitted  to  prejudice  the  right  of  the  cotenants 

167  Gen.  Laws  N.  H.,  p.  548,  §  7. 

168  Kev.  Laws  Vt.,  1880,  §  1583. 

169  French  v.  Lord.  69  Me.  587. 

170  Stats.  Mass.,  1882,  p.  1010,  §  14. 

171  Freeman  on  Cotenancy  and  Partition,  §§  199-206. 
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of  the  grantor  to  partition.  But  in  most  of  the  states, 
such  a  conveyance  is  recognized  and  enforced  as 
against  the  grantor,  and  also  against  the  other  coten- 
ants,  so  far  as  it  may  be  without  prejudicing  their 
rights  to  partition.  With  respect  to  involuntary  trans- 
fers of  real  estate  by  extent  or  by  sale  under  execution, 
there  are  a  fevi^  authorities  which  seem  to  sustain  the 
transfer  of  a  cotenant's  interest  in  a  specific  part  by 
metes  and  bounds,  except  as  against  the  objection  of 
the  defendant's  cotenants.^''^  But  in  a  decided  major- 
ity of  the  cases  the  rule  has  been  held  otherwise,  and 
extents  on  the  lands  of  a  cotenant  have  been  held  void, 
unless  they  embraced  an  undivided  portion  of  all  the 
land,  and  not  a  part  by  metes  and  bounds.^''*  Thus, 
where  a  husband  and  wife  hold  land  in  undivided  por- 
tions an  execution  against  the  husband  cannot,  as 
against  the  wife,  .be  extended  upon  a  part  of  such  land 
by  metes  and  bounds,  even  though  the  officer  making 
the  extent  has,  in  accordance  with  the  request  of  the 
husband  and  wife,  caused  the  residue  of  the  land  to 
be  set  off  by  metes  and  bounds  as  a  homestead.^'^*  In 
New  Hampshire,  this  rule  has  been  enforced  where  the 
defendant  was  a  cotenant  of  several  distinct  parcels  of 
real  estate;  and  it  was  held  that  the  extent  must  be 
upon  an  undivided  part  of  each  parcel.^''^     On  the 

1T2  Godwin  v.  Gregg,  28  Me.  188,  48  Am.  Dec.  489;  Howe  v. 
Blanden.  21  Vt.  315. 

173  Bartlett  v.  Harlow,  12  Mass.  348;  Gregory  v.  Tozier,  24  Me. 
308;  Peabody  v.  Minot,  24  Pick.  329;  Starr  v.  Leavitt,  2  Conn.  243, 
7  Am.  Dec.  268;  French  v.  Lund,  1  N.  H.  42.  8  Am.  Dec.  31;  Smitli 
Y.  Kniglit,  20  N.  H.  9;  Hinm.an  v.  Lcavenwortli.  2  Conn.  244;  Brown 
V.  Clifford,  38  Me.  210;  Hilton  v.  Hanson.  18  Me.  397;  Merrill  v. 
Burbanli,  23  Me.  538;  Galusha  v.  Sinclear,  3  Yt.  394;  Smith  v.  Ben- 
son, 9  Vt.  138,  31  Am.  Dec.  614;  Baldwin  v.  Whiting,  13  Mass.  57. 

1'*  Carter  v.  Beals,  44  N.  H.  408. 

3  "5  Thompson  v.  Barber,  12  N.  H.  503. 
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other  hand,  it  has  been  determined,  in  Connecticut, 
that  where  a  debtor  is  a  cotenant  of  several  distinct 
parcels  of  land  held  by  distinct  cotenancies,  the  officer 
must  not  extend  an  undivided  interest  in  the  whole, 
unless  the  debtor's  entire  interest  in  all  the  tracts  is 
needed  to  satisfy  the  writ;  that  the  officer  must,  ex- 
tend the  debtor's  entire  interest  in  some  one  tract,  and, 
if  this  proves  insufficient,  he  must  then  proceed  to  ex- 
tend some  other  tract.^''®  A  levy  upon  and  extending 
of  the  lands  of  a  cotenant,  as  though  he  were  seised 
of  an  estate  in  severalty,  will  pass  his  interest,  if  the 
creditor  should  so  elect.-'^''^''  The  effect  of  an  extent 
upon  the  interest  of  a  joint  tenant  is  to  pass  to  the 
•creditor  a  cotenant's  interest  in  the  land  of  the  joint 
tenancy.  Therefore,  there  is  no  imperative  necessity 
for  stating  in  the  levy  that  the  estate  was  held  in  joint 
tenancy  and  not  in  common,  if  the  whole  estate  be  de- 
scribed and  the  share  of  it  owned  by  the  debtor  and 
levied  on  be  stated.^'^* 

§  381.  Extent  for  too  Great  an  Amount.— The  offi- 
•cers  of  the  law  are  authorized  to  set  off  only  so  much 
land  as  is  necessary  to  satisfy  the  execution.  Unless 
some  special  statute  exists,  an  extent  for  an  amount 
greater  than  authorized  by  the  writ  is  altogether 
void.^'^*  The  excess  may,  however,  be  so  small  that  it 
will  be  disregarded,  because  the  amount  is  too  trivial 
to  warrant  the  court  in  taking  any  notice  of  it.  Wbat 
amount  may  be  regarded  as  so  trivial  is,  perhaps,  not 

178  Starr  v.  Leavitt,  2  Conn.  243,  7  Am.  Dec.  268. 

177  Davis  V.  Barnarcl,  60  N.  H.  550;  Coos  Bank  v.  Brooks,  2  N.  H. 
148;  Bartlett  v.  Harlow,  12  Mass.  348;  Atkins  v.  Bean,  14  Mass.  404. 

178  Chase  v.  AVilliams,  71  Me.  190. 

179  Boyd  V.  Page,  30  Me.  460,  where  the  excess  was  $12.26;  Skin- 
ner V.  McDaniel,  5  Vt.  539;  McGregor  v.  Williams,  10  Gush.  526; 
H^iench  V.  Eaton,  13  N.  H.  337;  Beach  v.  Walker,  6  Conn.  190;  Pres- 
<;ott  V.  Preseott,  62  Me.  428. 
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clearly  ascertained. .  Probably  the  rule  best  sustained 
by  reason  and  authority  is,  that  if  the  excess  exceed* 
the  value  of  the  smallest  coin  which  by  law  is  made  a 
legal  tender,  it  must  be  regarded  as  material,  and  as 
an  avoidance  of  the  levy;  ^^°  while,  on  the  other  hand, 
if  the  excess  is  less  than  the  value  of  such  "coin,  it  must 
be  disregarded.^*^  It  has  been  contended  that  an 
amount  of  excess  would  be  disregarded  in  an  extent 
for  a  large  sum  that  would  not  be  overlooked  in  an 
extent  for  a  small  sum.  But  this  view  has  been  over- 
ruled. Thus,  in  Chenery  v.  Stevens  ^^^  the  court  said ; 
"The  counsel  for  the  tenant  is  in  error  in  supposing: 
that  the  validity  of  a  levy,  where  land  has  been  set  oflr 
for  too  large  a  sum,  may  be  made  to  depend  on  the  pro- 
portion which  such  excess  bears  to  the  whole  amount 
of  the  execution;  or,  in  other  words,  that  if  the  error 
is  relatively  small  as  compared  with  the  debt,  it  is  im- 
material that  more  land  has  been  set  off  to  the  cred- 
itor than  he  is  justly  entitled  to.  But  this  cannot  do. 
In  the  transfer  of  title  to  real  estate  by  virtue  of  a 
statute  power,  the  requisitions  of  the  law  must  be 

180  Glidden  v.  Chase.  35  Me.  90,  56  Am.  Dec.  690,  where  the  ex- 
cess was  fourteen  cents;  Huse  v.  Merriam,  2  Greenl.  375;  Boyden  v, 
Jloore.  5  Mass.  .365;  Pickett  v.  Breckenridge,  22  Pick.  297.  33  Am. 
Dec.  745,  where  the  excess  was  three  dollars;  Webster  v.  Hill,  38  Me, 
78.  where  the  excess  was  one  dollar;  Bachelder  v.  Thompson,  41 
Me.  .0.39;  Brown  v.  Lunt,  87  Me.  423;  Thayer  v.  Mayo,  34  JIp.  139, 
where  the  excess  was  fifty-two  cents;  Bates  v.  Willard,  10  Met.  79; 
Grosvenor  v.  Chesley,  48  Me.  369,  where  an  excess  of  six  cents  was- 
said  not  to  be  a  "trifle." 

181  Dwinel  v.  Soper.  32  Me.  119,  52  Am.  Dec.  643,  where  the  ex- 
cess was  thirteen  mills;  but  in  Connecticut  a  levy  for  ten  cents 
too  much,  and  another  for  seventeen  cents  too  much,  were  held 
valid.  I-IuDtington  v.  Winchell,  8  Conn.  45,  20  Am.  Dec.  84.  So, 
also,  a  levy  of  fourteen  cents  was  held  too  much.  Spencer  v.  Cham- 
pioi^,  9  Conn.  .WO;  see.  also,  Hathsiway  v.  Hemingway,  20  Conn.  191j 
Avery  v.  Bowman,  40  N.  H.  453,  77  Am.  Dec."  728. 

1S2  07  Mass.  77. 
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strictly  complied  witli.  The  sheriff  can  take  no  more 
land  than  is  exactly  necessary  to  satisfy  the  executionr 
If  he  errs  in  this  respect,  as  a  levy  cannot  be  void  itt 
part  and  valid  in  part,  the  vphole  is  void."  While  an 
extent  for  more  than  the  amount  authorized  by  the 
execution  has  been  usually  held  void,  the  rule  is  differ^ 
ent  with  an  extent  based  partly  on  excessive  or  illegal 
fees  charged  by  the  officer  for  executing  the  Writ.  Bo-^ 
cause  the  creditor  has  no  control  over  the  officer,  and 
also  because  the  debtor  has  an  ample  remedy  againsK 
the  officer,  the  misconduct  of  the  latter  in  charging 
illegal  fees  is  not  treated  as  fatal  to  the  extent.^^*  "Ii> 
has  been  repeatedly  held  that  a  levy  is  not  to  bf 
avoided  because  the  officer  has  taxed,  and  caused  to  be 
satisfied  in  the  extent,  fees  not  authorized  by  law.  The 
officer  in  such  case  is  liable  to  the  debtor,  but  the  levy 
is  held  valid.  The  creditor  is  not  to  suffer  by  reason- 
of  such  extortion  on  the  part  of  the  officer."  ^** 

In  Maine,  "when,  by  an  error  of  the  officer  in  a 
levy  already  made,  or  to  be  made,  the  amount  for  which 
it  was  made  exceeds  the  amount  of  debt  or  damage, 
costs,  interest,  and  cost  of  levy  by  a  sum  not  greatei' 
than  one  per  cent  of  said  amount,  such  levy  shall  be 
legal  and  valid,  if  otherwise  legally  made;  and  the 
debtor  or  owner  of  the  estate  may  maintain  an  action 
against  such  officer  or  his  principal  to  recover  any 

183  Sturdivant  v.  Frothingham,  10  Me.  100;  Keen  v.  Briggs,  4'J 

,Me.  467. 

181  AVilson  V.  Gammon,  54  Me.  384;  Holmes  v.  Hall,  4  Met.  410f 
Avery  v.  Bowman,  40  N.  H.  4,57,  77  Am.  Dec.  728;  Ordiorne  V. 
Mason,  9  N;  H.  24;  Eastman  v.  Curtis,  4  Vt.  616;  Burnliain  v.  Aiken, 
6  N.  H.  306.  In  Connecticut,  the  charging  of  illegal  fees  was  held 
to  avoid  tlie  extent  (Beach  v.  Wallier,  6  Conn.  197);  but  the  rulff 
is  now  otherwise  by  statute.  Gen.  Stats.  Conn.,  1888,  §  1189;  Camif 
V.  Bates,  13  Conn.  7. 
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damages  occasioned  thereby,  or  a  bill  in  equity  against 
the  creditor  to  have  such,  error  corrected,  and  tlie  court 
jnay  correct  it  in  any  manner  that  may  be  just  and 
£quitable  or  decree  a  pecuniary  compensation  for  the 
injury."  ^®^  In  New  Hampshire,  "when  the  amount 
for  which  real  estate  is  set  ofE  is,  by  accident  or  mis- 
take in  computing  the  amount  of  the  debt,  or  damages 
^nd  costs,  with  interest  thereon,  or  the  officer's  fees 
on  the  execution,  and  without  fraudulent  intent, 
greater  than  the  amount  due  upon  such  execution, 
with  costs  and  the  officer's  fees,  the  debtor  or  person 
haying  the  estate  may  redeem  by  paying  or  tendering 
the  amount  justly  due,  instead  of  the  amount  at  which 
^aid  estate  was  set  off."  ^^  "When  real  estate  is  set 
i)S  for  a  greater  amount  than  is  due,  either  party  may 
fipply  by  petition  to  the  supreme  court  to  have  the 
Amount  of  such  excess  determined,  and,  upon  notice 
find  hearing,  the  court  shall  determine  the  same,  and 
piay  issue  execution  therefor  in  favor  of  the  debtor, 
against  the  creditor.  "Upon  payment  of  such  excess, 
with  interest  from  the  time  of  the  levy,  and  such  costs 
iis  the  court  may  allow,  the  title  to  said  real  estate 
under  said  levy  shall  not  be  affected  by  such  ex- 
cess." ^^^ 

§  382.  Execution  Against  Equities  of  Redemption.— 
In  Connecticut,  "whenever  the  debtor  in  an  execution 
shall  be  the  owner  of  the  whole  or  any  part  of  an 
equity  of  redemption  in  a  mortgage  of  both  real  and 
personal  estate,  the  creditor  in  such  execution  may 
f  ause  the  same  to  be  levied  upon  the  interest  of  the 

185  Kev.  stats.  Me.,  1883,  p.  617,  §  23. 

186  (5en.  Laws  N.  H.,  1878,  p.  549,  §  14. 

J87  Gen.  Laws  N.  H,,  1878,  p.  540,  §§  17,  18. 
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debtor,  in  both  said  real  and  personal  estate;  and  sucL 
interest  shall  be  appraised,  and  the  whole  or  any  part 
thereof  may  be  set  off  to  the  creditor  in  payment  of 
satisfaction  of  such  execution;  and  the  appraisers  shall 
be  appointed,  and  all  other  proceedings  shall  be  had 
in  the  same  manner  as  is,  or  shall  be,  by  law  provided 
for  the  levy  of  executions  upon  real  estate."  ^^*  The 
statute  also  makes  special  provision  for  extending 
equities  of  redemption  when  the  real  estate  is  situat(^ 
in  different  towns  or  counties.^^®  Lands  subject  to 
mortgage  when  the  levy  is  made  may  cease  to  be  so 
subject  before  the  extent  is  completed.  The  creditoi* 
may  determine  his  mode  of  procedure  by  the  state  of 
the  record  title  when  the  levy  is  made,^^"  and  cannot 
be  prejudiced  by  subsequent  releases,^^^  nor  by  subsc 
quent  alienations.  An  extent  made  subject  to  a  mort' 
gage  is  valid,  though  it  is  afterward  ascertained  that 
the  mortgage  was  made  to  defraud  creditors,  and  is 
therefore,  as  against  them,  void.^^^  Where  the  equity 
of  redemption  is  found  to  be  more  than  sufficient  to 
satisfy  the  writ,  a  part  cannot  be  set  off  by  metes  and 
bounds,  but  the  creditor  must  be  assigned  an  undivided 
portion.****  The  mortgagee  can  never  be  compelled  to 
accept  a  partial  payment  of  his  debt.  If  the  creditor 
is  assigned  an  undivided  portion  of  an  equity  of  rC' 

188  Stats,  of  Conn.,  Kev.  of  1888.  §  1185. 
180  stats,  of  Conn.,  Eev.  of  1888,  §  1188. 

190  Capen  t.  Doty,  13  Allen,  262;  Bagley  v.  Bailey,  16  Me.  151. 
But  in  Massachusetts,  if,  before  levy,  the  mortgage  has  been  paid, 
a  sale  of  the  equity  is  void,  although  the  creditor  had  neither  actual 
nor  constructive  notice  of  the  payment.    Grover  v.  Flye,  5  AlleUf 

543. 

191  Smith  V.  Starkweather,  5  Day,  207. 

192  Lord  V.  Sill,  23  Conn.  319.     See  Brown  v.  Snell,  46  Me.  490. 
i93Hobart  v.  Frisbie,  5  Conn.  592;  Swift 'v.  Dean,  11  Vt.  323,  ?,4 

Am.  Dec.  693. 
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.demption,  he  must  redeem  by  paying  the  whole  debt; 
but  he  can  compel  his  cotenants  to  reimburse  him  for 
the  amount  paid  to  redeem  their  share.^***  The  mort- 
gage may  embrace  two  or  more  distinct  parcels  of  real 
estate.  The  creditor's  extent  must,  in  Massachu- 
setts/*® embrace  a  portion  of  every  parcel;  or  if  the 
creditor  elects  to  sell  the  mortgaged  premises,  instead 
of  having  them  appraised  and  set  ofE  to  him,  the  sale 
must  include  all  the  lands  embraced  in  the  mort- 
gage, ^^®  unless  the  mortgagor  has  by  his  voluntary 
sale  divided  them  into  separate  parcels.^*''  In  other 
states,  it  may  include  but  one;  but  even  in  these  states 
the  creditor  can  make  no  redemption  without  paying 
ihe  entire  debt.^*** 

In  Maine,  "levies  may  be  made  on  lands  mortgaged 
iis  on  lands  not  mortgaged,  and  the  amount  due  on  the 
mortgage  deducted  by  the  appraisers  from  their  esti- 
mated value,  and  stated'  in  their  return.  If  the  full 
iimount  due  was  not  deducted,  or  if  the  levy  was  made 
jn  the  usual  form,  and  it  is  ascertained  that  there  was 
.a  mortgage'  on  the  premises  not  including  other  real 
estate,  and  not  known  to  the  creditor  at  the  time  of 
the  levy,  that  shall  be  valid,  and  the  creditor  may 
recover  of  the  debtor  the  amount  which  should  have 
been  and  was  not  deducted,  or  the  amount  due  on  such 
mortgage."  ^^  The  statute  of  the  same  state  also  pro- 
log Young  V.  Williams,  17  Conn.  393. 

IBS  Jolmson  v.  Stevens,  7  Cush.  435;  Webster  v.  Poster,  15  Gray, 
:S1.  liancls,  part  of  which  are  encumbered,  and  part  free  from 
encumbrances,  may  he  embraced  in  the  same  extent.  Hannum  v. 
-Tourtellott,  10  Allen,  49-1;  Wadsworth  v.   Williams,  97  Mass.  339. 

100  Plimpton  V.  Goodell,  143  Mass.  367;  Cochran  v.  Goodell,  131 
Mass.  464. 

107  North  V.  Dearborn,  ]4G  Mass.  17. 

iof  Franklin  v.  Gorham,  2  Day,  149,  2  Am,  Dec.  86;  Franklin 
jBank  v.  Blossom.  23  Me.  .o46. 

100  itev.  Stats.  Me.,  18S3,  p.  018,  §  30. 
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vides  that  "rights  of  redeeming  real  estate  mortgaged, 
rights  to  have  a  conveyance  of  it  by  bond  or  contract, 
interests  by  virtue  of  possession  and  improvement  of 
lands  and  estates  for  a  term  qt  years,  may  be  taken  on 
execution  and  sold."  ^***  In  Massachusetts  the  equit- 
able right  of  a  debtor  to  redeem  from  an  absolute  con- 
veyance, made  in  good  faith,  but  by  way  of  security, 
cannot  be  taken  on  execution  unless  the  land  is  held 
^'on  a  trust  for  him  v^^hereby  he  is  entitled  ^o  a  present 
<;onveyance"  within  the  meaning  of  the  statute.^"^  If 
a  mortgage  is  believed  to  be  fraudulent,  the  creditor 
anay  proceed  in  either  of  two  modes;  he  may  disregard 
ihe  mortgage,  or  he  may  treat  it  as  valid  and  have  its 
.amount  deducted  from  the  appraised  value  of -the 
realty.  If  he  pursues  this  last  method,  he  cannot 
iifterward  contest  the  validity  of  the  mortgage.^**^  It 
is  obvious  that  if  a  creditor  were  to  extend  an  execu- 
tion upon  real  estate,  without  taking  any  notice  of  an 
•existing  mortgage,  he  would  be  thereby  damnified  in 
Ihe  amount  of  the  mortgage,  while  the  debtor  would  be 
l)enefited  in  a  like  amount.  Hence,  it  would  seem  to 
"be  very  inequitable  to  permit  the  debtor  to  avoid  the 
-extent  on  account  of  an  omission  which  operated  to 
liis  advantage.  In  Connecticut,  however,  this  permis- 
sion has  been  given,  and,  through  an  undue  regard  for 
the  forms  prescribed  by  statute,  it.  was  held  that  an 
extent  upon  lands  as  unencumbered  could  not  transfer 
the  title  or  equity  of  redemption  in  mortgaged 
realty.^"®    In  Maine  and  Massachusetts,  the  rule  is  the 

200  Rev.  stats.  Me.,  1883,  p.  618,  §  32. 

201  Rawson  V.  Plaistcd,  151  Mass.  71. 

802  Brown  v.  Snell,  46  Me.  490;  Adams  v.  Barnes,  17  Mass.  365; 
Xlvissell  V.  Dudley,  3  Met.  147;  Bnllard  v.  Hinkley,  6  Greenl.  289,  20 
Am.  Dec.  -304. 

203  Scripture  y..  Xolinson,  B  Conn.  213. 
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other  way.  "As  it  sometimes  may  happen  that  mort- 
gages may  exist  without  the  knowledge  of  the  creditor, 
or  that  he  may  not  know  whether  they  are  genuine  or 
fictitious,  or  may  suppose  that  the  encumbrances  have 
been  removed,  or  may  desire  to  contest  them  on  the 
ground  of  fraud  or  collusion,  it  has  been  holden  that 
he  may  extend  his  execution  upon  the  whole  estate  by 
an  appraisal  of  its  full  value.  Such  a  levy  will  pass 
all  the  debtor's  interest,  whatever  it  may  be."  ^"^  A 
sale  or  extent  of  an  equity  of  redemption;  when  there 
was  no  mortgage  at  the  date  of  the  levy,  is  void.^**"'* 
Each  equity  of  redemption  must  be  separately  sold.  A 
sale  of  two  or  more  distinct  equities  for  one  sum  is 
void.^****  But  a  sale  upon  execution  of  a  right  in  equity 
to  redeem  a  parcel  of  real  estate  on  which  there  are 
two  or  more  mortgages,  at  the  same  time  and  for  a 
gross  sum,  is  not  illegal  or  void.  In  placing  this  limi- 
tation upon  the  application  of  the  previously  estab- 
lished rule,  the  Maine  supreme  court  discussed  the  rea- 
son of  the  rule  and  said:  "The  reasons  are  good  and 
sufficient,  and  if  the  right  which  a  debtor  has  to  redeem 
from  several  mortgages  of  the  same  parcel  of  property 
really  constitutes  as  many  equities  of  redemption  in 
him  as  there  are  mortgages,  it  is  clear  they  should  be 
separately  sold.  But  every  successive  mortgage  of  the 
same  parcel  of  real  estate  conveys  from  the  mortgagor 

204  Litchfield  v.  Cndworth,  15  Pick.  27;  Warren  v.  Guilds,  11  Mass, 
222;  Root  v.  Colton,  1  Met.  345;  Wliite  v.  Bond,  IB  Mass.  40u; 
Brown  v.  Clifford,  38  Me.  210;  Mechanics'  Bank  v.  Williams,  17 
Pick.  438;  Hovey  v.  Bartlett,  Si  N.  H.  278;  Cowles  v.  Dickinson, 
140  Mass.  373;  Pettee  v.  Peppard,  125  Mass.  6b. 

206  Uackett  v.  Buck,  128  Mass.  369;  Plllsbury  v.  Smyth,  25  Me. 
427. 

206  Stone  V.  Bartlett,  46  Me.  438;  Chapman  v.  Androscoggin  R. 
K.  Co.,  54  Me.  163;  Smith  v.  Dow,  51  Me.  21;  Fletcher  v.  Stone» 
3  Pick.  250;  McCone  t.  Courser,  64  N.  H.  506.  ^ 
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the  right  which  he  before  had,  subject  to  the  right  of 
redemption  thereby  created,  so  that,  let  the  number 
of  mortgages  be  what  it  may,  the  only  substantial  ex- 
isting right  in  equity  which  the  debtor  has  is  the  right 
to  redeem  from  the  last  of  the  series,  and  (upon  the 
exercise  of  that  right)  from  the  next,  under  the  right 
to  which  he  is  restored  by  the  act  of  redeeming  it  from 
the  encumbrance  which  he  had  imposed  upon  it,  and 

so  on  in  their  order,  to  the  first The  successive 

equities  are  not  absolutely  distinct,  but  depend  upon 

each  other  like  the  links  in  a  chain Thus,  the 

reasons  assigned  for  requiring  separate  sales  where  the 
mortgaged  property  is  in  whole  or  in  part  not  identi- 
cal do  not  apply."  ^'^  If  an  equity  of  redemption  is 
attached,  and  before  the  levy  of  the  execution  the  mort- 
gage is  released,  the  latter  may  then  be  levied  on  the 
mortgaged  premises  in  fee.^"*  In  Maine,  an  equity 
of  redemption  cannot  be  sold  under  two  or  more  execu- 
tions at  the  same  time.  Such  a  sale  is  void.^"®  In 
Massachusetts,  "when  any  rights  of  redeeming  mort- 
gaged lands  are  taken  and  set  off  on  execution,  the 
appraisers  shall  deduct  the  value  of  the  encumbrance, 
or  the  amount  of  the  mortgage  debt,  when  known, 
from  the  estimated  value  of  the  premises,  and  the  sum 
so  deducted  shall  be  stated  in  the  return  of  the  execu- 
tion. If,  after  an  execution  is  levied  in  the  common 
form,  there  proves  to  be  a  mortgage  or  other  lien  on 

207  Eartlett  v.  Stearnes,  73  Me.  17;  followed  in  Hobart  v.  Bennett, 
77  Me.  401.      • 

208  Jewett  V.  Wlaitney,  43  Me.  242. 

209  Chapman  v.  Androscoggin  Co.,  54  Me.  160.     See  further,  with 
'  regard  to  sales  of  equities  of  redemption  in  Maine,  Abbott  v.  Sturte- 

vant,  30  Me.  40;  Grosvenor  v.  Little,  7  Me.  376;  Franklin  Bank  v. 
Blossom,   23  Me.   546;  Bailey    v.    Myrick,  50  Me.   171;   Stewart  v. 
Crosby,  50  Me.  130;  Stinson  v.  Ross,  51  Mo.  556,  81  Am.  Dec.  591. 
Vou  III.— 133 
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the  premises,  or  an  estate  of  homestead  therein,  not 
Ivnown  or  allowed  for,  or  not  fully  allowed  for,  by  the 
appraisers,  the  creditor,  shall,  nevertheless,  be  entitled 
to  hold,  by  force  of  the  execution,  the  premises,  ex- 
cept the  estate  of  homestead,  as  against  the  debtor, 
and  may  recover,  in  a  new  action  against  the  debtor, 
the  amount  of  the  homestead  estate,  and  the  amount 
he  shall  lawfully  pay  on  account  of  such  mortgage  or 
other  lien,  or  so  much  thereof  as  has  not  been  deducted 
and  allowed  for  in  the  estimate  of  the  appraisers."  ^^" 
The  statute  of  the  same  state  also  allows  the  debtor 
to  elect  whether  he  will  have  the  equity  of  redemption 
extended  or  sold,  and  points  out  the  manner  in  which 
the  sale  may  be  consummated  m  case  it  is  preferred.-^^ 
When  allowance  is  made  for  a  nonexistent  encum- 
brance or  estate,  the  extent  is  invalid.^^^  The  same 
rule  has  been  applied  where  the  encumbrance,  though 
existing  and  valid,  was  materially  overestimated  by 
the  appraisers.^^"  A  party  levying  an  execution  upon 
an  equity  of  redemption  is  bound  by  the  action  of  the 
appraisers  as.  to  the  amount  and  validity  of  a  prior  en- 
cumbrance.^^* In  Massachusetts,  the  appraisers 
may  regard  the  right  of  the  debtor's  wife  to  dower  as 
an  encumbrance,  and  deduct  its. estimated  value  from 
the  appraisement.^^"     In  New  Hampshire,  "rights  in 

210  Pub.  stats.  Mass.,  1882,  pp.  1009,  1015,  §§  11,  50. 

211  Id.,  pp.  1011,  1012,  §§  27-30. 

212  Root  V.  Oolton,  1  Met.  345;  Whithed  v.  Mallory,  4  Cusli.  138: 
Barnard  v.  Fisher,  7  Mass.  71;  Brown  v.  Worcester  Bank,  8  Met. 
47;  Grover  v.  Flye,  5  Allen,  ."543.  In  this  case,  a  sale  of  the  equity 
^Yi^s  avoided,  because,  before  the  levy,  the  mortgage  had  been  paid, 
although  neither  the  creditor  nor  the  officer  had  any  actual  or  con- 
structive notice  of  the  payment. 

-13  McGregor  v.  Williams,  10  Cush.  526. 

214  Waterman  v.  Curtis,  2()  Conn.  241. 

215  Jenks  V.  Ward,  4  Met.  404.  In  regard  to  .=n'ps  of  equities  of 
redemption  in  Massachusetts,  see  Houghton  v.  Field,  2  Cush.  141; 
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<>quity  of  redeeming  mortgaged  real  estate,"  "the  right 
•of  any  debtor  to  receive  a  conveyance  of  real  estate,  in 
l-erformance  of  any  contract,"  "the  right  of  any  debtor 
to  redeem  any  right  or  interest  in  real  estate,"  and 
"terms  for  years"  in  real  estate,  may  all  be  sold  under 
-execution.^^**  In  Vermont,  "when  an  execution  shall 
Jbe  extended  on  the  debtor's  right  in  equity  of  redeem- 
ing real  estate  mortgaged,  it  shall  be  the  duty  of  the 
appraisers  to  state  the  mortgages  thereon,  and  the 
sums  then  due  and  grovping  due  on  such  mortgages, 
"which  shall  be  stated  in  the  oificer's  return  on  the  exe- 
<;ution,  and  the  creditor  in  the  execution  shall  have 
the  same  right  and  power  of  redeeming  such  real  es- 
tate, and  procuring  a  discharge  of  such  mortgages,  as 
the  original  mortgagor  might  have  had  or  done.  If 
such  right  in  equity  shall  be  appraised  at  a  sum  ex- 
ceeding the  amount  of  the  execution  and  all  legal  costs 
thereon,  the  officer  shall  set  off  such  an  undivided  part 
of  such  estate  as  will  be  sufficient  to  satisfy  such  exe- 
cution and  all  legal  charges  thereon."  ^^''    An  equity 

:Perry    v.    Perry,    2    Gray,    326;    Bacon    v.    Leonard,    4    Pick.  277; 

Whitakcr  v.  Sumner,  7  Pick.  551,  19  Am.  Dec.  298;  Welsli  v.  Joy, 

13  Pick.  477;  Dow  v.  Lewis,  4  Gray,  468;  De  Witt  v.  Harvey,  4 
^ray,  486;  Hougliton  v.  Bartholomew,  10  Met.  138;  Pease  v.  Ban- 
croft, 5  Met.  90;  Bates  v.  VVillard,  10  Met.  62;  Pomeroy  v.  Win- 
tship,  12  Mass.  513,  7  Am.  Dec.  91;  Atkins  v.  Sawyer,  1  Pick.  351, 

11  Am.  Dee.  188;  Thayer  v.'  Felt,  4  I'ick.  353;  Bigelow  v.  Wilson, 
J.  Pick.  485;  Whiting  v.  Hadley,  3  Allen,  357;  Nichols  v.  Dewey, 
4  Allen,  386;  Verry  v.  Richardson.  5  Allen,  107;  Swan  v.  Stephens, 
-99  Mass.  7;  Laflin  v.  Crosby,  99  Mass.  446;  Sanborn  v.  Chamberlain, 

101  Mass.  409. 

216  Gen.  Laws  N.  H.,  1878,  pp.  550,  551,  §§1,  11.  12,  13.  With 
reference  to  sales  in  this  state,  see  Rice  v.  Smith,  18  N.  H.  3G9; 
Pike  T.  Clark,  40  N.  H.  9;  Russell  v.  Dyer,  40  N.  H.  173;  43  N.  H. 
39G;  Derry  Bank  v.  Webster,  44  N.  H.  204;  Riddle  v.  Fellows,  42 
Isf.  H.  309;  Russell  v.  Fabyan,  34  N.  H.  218. 

217  Rev.  Laws  Vt.,  1880,  §§  1585,  1.580;  Collins  v.  Gibson,  5  Vt.  24.",; 
Slocum  V.  Catlin,  22  Vt.  137;  Hulett  v.  SouUard,  26  Vt.  295;  Morgan 
-v.  Armington,  83  Vt.  13. 
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of  redemption  which  has  been  fraudulently  conveyed 
may  be  levied  upon  as  though  such  conveyance  had  not 
been  made.^^^  A  sale  under  execution  of  an  equity  of 
redemption  is  void  when  made  to  the  debtor's  wife,'*^'* 
unless  there  is  some  statute  giving  her  powers  denied 
her  by  the  common  law.  Where  lands  are  apparently 
subject  to  two  mortgages,  and  a  sale  is  made  "of  the 
right  in  equity"  of  the  defendant,  it  has  been  held  that 
the  purchaser  may  contest  the  validity  of  the  second 
mortgage.^^*  Where  simultaneous  levies  by  attach- 
ment are  made,  the  creditors  take  by  moieties  to  the 
extent  of  their  respective  claims.**-'-  An  extent  or  sale 
is  not  invalid  because  one  of  the  parcels  of  land  did 
not  belong  to  the  defendant.***  Upon  the  sale  of  an 
equity  of  redemption,  the  purchaser  succeeds  to  the 
rights  of  the  mortgagor,  and  is,  therefore,  entitled  to 
possession  of  the  property,  and  to  redeem  it  from  the 
mortgagee.***  Similarly,  the  extent  of  an  execution 
upon  a  fractional  part  of  an  equity  of  redemption  gives 
the  creditor  such  an  interest  in  the  premises  as  to  en- 
title him  to  redeem.*** 

§  383.  Delivering  Seisin  to  the  Creditor.— By  the  stat- 
ute of  Maine,  "the  officer  is  to  deliver  to  the  creditor, 
or  his  attorney,  seisin  and  possession  of  an  estate 
levied  on,  so  far  as  the  nature  of  the  estate  and  the 
title  of  the  debtor  will  admit.     When  a  remainder,  re- 

218  Llvermore  v.  Boutelle,  11  Gray,  217,  71  Am.  Dee.  708. 
218  Stetson  V.  O'Sulllvan,  8  Allen,  321. 

220  Stebbins  v.  Miller,  12  Allen,  591. 

221  Sigourney  v.  Eaton,  14  Pick.  414,  25  Am.  Dec.  414;  Perry  v, 
Adams,  3  Met.  54. 

222  Buffium  V.  Deane,  8  Cnsh.  36. 

223  Wellington  v.  Gale,  7  Mass.  138;  Porter  v.  Millet,  9  Mass.  101; 
Devereaiix  v.  Fairbanks,  52  Vt.  587. 

224  Wbcoler  v.  Willard,  41  Vt.  G40. 
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version,  or  right  of  redemption  is  taken,  the  debtor  in 
possession  is  not  to  be  ousted,  but  his  right  therein  as- 
signed to  the  creditor,  and  a  return  made  accord- 
ingly." *^  The  delivery  of  seisin,  when  received  by 
the  creditor,  is  a  final  and  irrevocable  acceptance  of 
the  extent,  unless  the  property  did  not  belong  to  the 
defendant,  or  was  not  subject  to  execution,  or  cannot 
be  held  by  the  levy.^^*'  But  the  creditor,  from  any 
cause  which  he  may  deem  sufficient,  may  refuse  to  ac- 
cept the  seisin  proffered  him  by  the  officer.  The  officer 
fshould  return  this  fact  upon  his  writ.  The  extent  is 
thereby  waived  and  set  at  naught,  the  execution 
stands  unsatisfied,  and  an  alias  writ  may  properly  is- 
sue after  the  return  of  the  original.^^'' 

Neglect  of  the  creditor  for  a  month  after  seizure  and 
appraisement  to  receive  seisin  is  an  unreasonable  delay 
amounting  to  a  waiver  of  the  lien  obtained  by  the  levy. 
An  intermediate  conveyance  by  the' judgment  debtor 
avoids  the  levy.^^* 

The  statute  of  Massachusetts,  in  reference  to  the  de- 
livery of  seisin  by  the  officer,  is  in  substantial  con- 
formity with  that  of  Maine,  except  that  it  contains  an 
additional  provision  authorizing  the  officer  to  deliver 
a  momentary  seisin  of  lands  extended,  but  not  in  the 
possession  of  the  defendant.^^**  "But  the  lands  of  the 
debtor  cannot  be  taken,  unless  by  the  acceptance  of 
the  creditor;  and,  until  this  delivery  of  seisin,  the  title 

225  Eev.  Stats.  Me.,  1883,  p.  615,  §  13;  Wilson  v.  Gannon,  54  Me. 
SS4. 

228  Pope  V.  Cutler,  22  Me.  105;  Gorham  v.  Blazo,  2  Me.  232;  Bott 
V.  Burnell,  91  Mass.  96. 

22T  Darling  y.  KoUins,  18  Me.  405;  Jackson  v.  Woodman,  29  Me. 
266;  Bingham  v.  Smith,  04  Me.  450. 

228  Waterhouse  v.  Waite,  11  Mass.  207. 

S2«  Pub.  Stats.  Mass.,  1882,  p.  1010,  §§  20,  21. 
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of  the  debtor  is  not  affected."  ^^"  Seisin  may  be  deliv- 
ered to  the  creditor's  attorney .'^^  It  has  never  been 
considered  necessary  that  the  attorney  to  whom  seisin 
is  delivered  by  the  sheriff,  w^hen  he  extends  an  execu- 
tion upon  real  estate,  according  to  the  statute,  should 
be  regularly  constituted  attorney  by  deed.  On  th'_* 
contrary,  it  was  decided  some  years  since  by  this  courts 
before  the  commencement  of  our  reports,  that  the  at- 
torney of  record  under  whose  management  the  judg- 
ment had  been  recovered,  might,  without  any  further- 
authority,  receive  seisin  for  the  creditor.  Neither  do' 
we  see  any  reason  why  any  person  undertaking  to  act 
in  this  respect  for  the  creditor  may  not  be  legally  con- 
sidered his  attorney  for  this  purpose,  if  he  have  the 
previous  request  of  the  creditor  or  his  subsequent  rati- 
fication. That  assent  or  ratification  will  be  presumed, 
unless  the  creditor  shall,  within  a  reasonable  time  after 
notice  of  the  transaction,  disaffirm  the  doings  of  the 
person  assuming  to  act  as  his  attorney.^^^  A  return 
that  the  officer  delivered  possession  to  the  creditor  will 
be  treated  as  equivalent  to  a  return  that  he  delivered 
seisin.^^'* 

In  New  Hampshire,  a  creditor's  subsequent  convey- 
ance, with  warranty,  of  land  acquired  by  levy  is  re- 
garded as  sufficient  evidence  of  the  acceptance  of  seisin 
by  him.^'"'* 

After  seisin  is  accepted,  and  before  the  writ  is  re- 
turned and  recorded,  the  creditor  may,  in  Massachu- 
setts, waive  the  extent,  if  "it  appears  that  there  is  o. 
defect  or  error  in  the  proceedings  that  would  defeat 

2S0  Ladd  v.  Bhint,  4  Mass.  403. 

231  Herring  v.  Polley,  8  Mass.  113. 

232  Pratt  V.  Putnam,  13  Mass.  363. 

233  Boylston  v.  Carver,  11  Mass.  515. 
834  Marston  v.  Osgood,  38  Atl.  378. 
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and  render  void  the  levy,  or  that  the  estate  levied  upon 
cannot  for  any  reason  be  held  thereby."*^'  In  New 
Hampshire,  the  statute  simply  provides  that  "the 
officer  shall  deliver  seisin  and  possession  of  the  prop- 
erty so  set  off,  to  the  creditor  or  his  attorney."  *^**  It 
is  sufficient  that  seisin  be  delivered  to  one  of  two  joint 
judgment  creditors.^^''  In  the  statutes  of  Vermont, 
we  find  no  provision  requiring  the  officer  to  deliver 
seisin,  except  in  certain  cases  where  an  extent  is  made 
on  rents,  issues,  and  profits  of  real  estate,  which  has 
been  leased  for  life,  for  years,  or  perpetually.^^* 

§  384,  The  Officer's  Return  is  evidence  of  the  vari- 
ous facts  required  to  establish  the  existence  of  a  valid 
extent.  It  should,  therefore,  directly  or  by  necessary 
implication,  affirm  the  existence  of  all  of  those  facts. 
If  it  is  wanting  in  this  respect,  the  extent  is  invalid.^^" 
In  Connecticut,  the  statute  has  not  attempted  to  pre- 
scribe any  form  to  be  pursued  by  the  officer  in  making 
his  return,  but  has  been  content  with  the  general  direc- 
tion that  the  officer  shall  cause  such  execution,  "with 
his  indorsement  thereon  of  such  appraisal  and  his 
proceedings,  to  be  recorded  at  length."  ^^"^  The  de- 
cisions of  this  state  have  established  the  following 
rules:  That  certainty  to  a  common  intent  is  sufficient, 
and  that  the  court  will  look  on  the  return  with  the  eyes 
of  common  sense,  and  apply  to  it  the  rules  of  construc- 

235  Pub.  stats.  Mass.,  1882,  p.  1015,  §  52. 

236  Gen.  Laws  N.  H.,  1878,  p.  548,  §  11. 

237  Smith  V.  Smith,  11  N.  H,  459. 

238  Rev.  Laws  Vt.,  1880,  §  1588. 

289  Fitch  V.  Smith,  9  Conn.  42;  Mather  v.  Chapman,  6  Conn.  57; 
Shlelrts  V.  Hastings,  10  CusH.  247;  Avery  v.  Bowman,  39  N.  H.  393; 
Sleeper  v.  Newbury  Seminary,  19  Vt.  451;  Walsh  v.  Anderson,  135 
Mass.  65. 

240  Gen.  Stats.  Conn.,  1888,  §  1184. 
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tion  applicable  to  other  instruments;  ^^^  that  where 
the  return  admits  of  different  constructions,  that  will 
be  preferred  which  accords  with  the  law;  ^^  that 
a  manifest  error,  which  may  be  rejected  and  leave  the 
return  sufficient,  may  be  treated  as  surplusage;  ^** 
that  the  certificate  of  the  appraisers,  annexed  to  or  in- 
corporated in  the  return,  must  be  regarded  as  a  part 
thereof;  ^**  that  a  return  that  the  defendant's  right, 
title,  and  interest  in  the  land  was  set  off,  is  equivalent 
to  a  return  saying  that  the  land  was  set  off;  ^^  that 
"it  is  not  necessary  that  the  officer  use  technical  pre- 
cision in  describing  the  acts  performed  by  him ;  it  will 
be  sufficient  if  it  appears  by  reasonable  construction 
of  the  whole  return,  or  by  necessary  inference  from  the 
facts  therein  stated,  that  everything  required  by  stat- 
ute to  constitute  a  valid  levy  has  been  performed";  ^"^ 
that  the  officer's  return  need  not  and  ought  not  to  state 
that  it  has  been  recorded,  because  it  is  required  to  be 
complete  before  being  filed  for  record,  and  the  officer 
should  certify  to  antecedent,  and  not  to  subsequent, 
acts.2*'' 

The  statute  of  Maine  requires  that  "the  officer  shall, 
in  his  return  on  the  execution,  state  substantially  the 
time  when  the  land  was  taken  in  execution;  how  the 
appraisers  were  appointed ;  that  they  were  duly  sworn ; 

241  Peck  V.  Wallace,  9  Conn.  453;  Coe  v.  Wickham,  33  Conn.  389; 
Johnson  v.  Huntington,  13  Conn.  52;  Corbett  v.  M.  &  U.  Bank,  53 
Me.  542. 

212  Whittlesey  v.  Starr,  8  Conn.  134. 

243  Jessup  V.  Batterson,  5  Day,  368. 

244  Jackson  v.  Huntington,  13  Conn.  52;  Booth  v.  Booth,  7  Conn. 
350. 

246  Booth  V.  Booth,  7  Conn.  350. 

246  Blasel  V.  Nooney,  33  Conn.  418;  Brace  v.  Catlin,  7  Conn.  361, 
note;  Backus  v.  Danfoith,  10  Conn.  297;  Brackett  v.  McKenney.  55 
Me.  504. 

247  Finch  V.  Bishop,  13  Conn.  57C;  Willard  v.  Whipple,  40  Vt.  219. 
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that  they  appraised  and  set  off  the  premises,  after 
viewing  the  same,  at  the  price  specified;  that  he  de- 
livered seisin  and  possession  to  the  creditor  or  his  at- 
torney, or  assigned  the  same  to  him  as  in  case  of  re- 
mainder or  other  incorporeal  estate;  the  description 
of  the  premises  by  himself  or  by  reference  to  the  re- 
turn of  the  appraisers;  if  the  appraisers'  return  is 
signed  by  two  only,  he  must  state  whether  all  were 
present  and  acted.  He  may  refer  to  and  adopt  in  his 
return  the  return  of  the  appraisers,  and  the  subse- 
quent proceedings  will  be  valid,  though  made  after 
the  return  day  of  the  execution,  or  after  the  removal 
or  disability  of  the  oflacer."  ^*^  In  this  state  a  return 
is  construed  in  the  same  manner  as  a  deed;  ^^  it  must 
show  that  the  defendant  was  notified  to  choose  an 
appraiser;  ^^^^  by  whom  the  appraisers  were  chosen;  *^^ 
why  an  undivided  portion  of  the  premises  was  set  off, 
instead  of  a  part  by  metes  and  bounds;  ^^  that  the 
premises  were  shown  to  the  •  appraisers;  ^^^  that  seisin 
was  delivered  by  the  officer  to  the  creditor.^**^  If 
there  is  a  postponement  of  sale  the  officer's  return 
should  affirm  the  advisability  thereof  and  the  giving 
of  proper  notice. ^^  Where  the  papers  clearly  show 
that  the  person  who  acted  as  appraiser  was  the  same 
person  who  was  chosen  and  sworn,  a  clerical  error  in 
the  initial  letter  of  his  middle  name  in  the  officer's  re- 

2«Rev.  stats.  Me..  1883,  p.  614,  §  5. 

249  Waterhouse  v.  Gibson,  4  Me.  230. 

250  Means  v.  Osgood,  7  Greenl.  146;  Ware  v.  Barker,  49  Me.  358. 

251  Banister  v.  Higginson,  15  Me.  73,  32  Am.  Dec.  134. 

252  Merrill  v.  Burbank,  23  Me.  538;  Henry  v.  Tilson,  19  Vt.  447; 
Ed-n-ards  v.  Allen,  27  Vt.  381;  Morgan  v.  Armington,  33  Vt.  13. 

253  Huntress  v.  Tiney,  39  Me.  237. 

254  Darling  v.  Rollins.  18  Me.  405;  Pope  v.  Cutler,  22  Me.  105j 
Jackson  v.  Woodman,  29  Me.  266. 

255  Wilson  V.  Bucknam,  71  Me.  545. 
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turn  will  not  invalidate  the  levy.^®"  The  return  need 
not  name  the  magistrate  by  whom  the  appraisers  were 
sworn.^^''  If  the  officer's  return  is  undated  it  is  pre- 
sumed to  refer  to  the  date  of  appraisement.^^* 

It  is  sufficient  for  the  return  to  state  that  the  prop- 
erty was  appraised  at  a  sum  "which  is  the  amount  of 
the  execution,  fees,  and  charges,"  because  this  amount 
may  be  ascertained  from  inspecting  the  writ  and  the 
indorsements  thereon.^^**  The  provisions  of  the  stat- 
utes of  Massachusetts  on  this  subject  are  as  follows: 
"The  officer,  in  the  return  or  certificate  of  his  doings  in- 
dorsed on  the  execution,  shall  set  forth  substantially 
the  following  facts  and  circumstances,  to  wit:  1, 
The  time  when  the  premises  were  taken  on  execu- 
tion ;  ^'^^  2.  That  the  appraisers  were  appointed  by 
himself  and  the  creditor  and  debtor;  or  that  the  debtor 
was  absent  from  or  not  resident  in  this  state,  and  had 
no  agent  or  attorney  known  to  the  officer,  or  neglected 
to  appoint  an  appraiser,  and  the  officer  appoihted  one 
for  him,  as  the  case  may  be;  ^^  3.  That  the  appraisers 
were  duly  sworn,  unless  a  certificate  of  the  oath  is  in- 
dorsed on  the  execution,  and  signed  by  the  justice  or 
officer  who  administered  it;  ^^^  4.  That  they  appraised 
and  set  off  the  premises  at  the  price  specified;  5.  That 
the  officer  delivered  seisin  thereof  to  the  creditor,  or 
some  person  as  his  attorney,  or  assigned  the  sanje  to 
him  as  prescribed  in  the  case  of  a  remainder  or  incor- 

256  Hall  V.  staples,  74  Me.  178. 

257  i~)o<lge  V.  Farnswoi'th,  19  Me.  278. 
208  Gorham  v.  Blazo,  2  Me.  232. 

2r.9  Keen  v.  Brlggs,  46  Me.  467. 

260  Cliilds  V.  Barrows,  9  Met.  413;  Cowls  v.  Hastings,  0  Met.  476, 
201  Eddy  V.  Kn.Tp.  2  Mass.  154;  Leonard  v.  Bryant,  .2  Gush.  32; 
Br,a(ll<'y  v.  Bassett.  2  Cush.  417. 
262  Leonard  v.  Bryant,  2  Cush.  32. 
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poreal  estate;  ^"'*'  6.  The  description  of  the  premises, 
unless  they  are  sufficiently  described  in  the  certificate 
of  the  appraisers,  in  which  case  the  officer  may  refer 
to  and  adopt  that  description;^'**  and  7.  If  the  ap' 
praisement  is  signed  by  only  two  of  the  appraisers,  the 
return  shall  show  that  all  three  were  present  and  acted 
therein.^*"* 

Under  this  statute,  a  return  need  not  show  that  the 
appraisers  resided  in  the  county  or  state;  ^"^  nor  which 
of  the  appraisers  was  appointed  by  the  officer  on  be- 
half of  the  debtor;  "^"^  nor  that  the  creditor  elected  to 
have  an  equity  of  redemption  sold,  instead  of  ex- 
tended.^^  A  return  stating  that  the  defendant  was- 
duly  notified,  and  neglected  to  appoint  an  appraiser,, 
shows  that  reasonable  notice  to  make  such  appoint' 
ment  was  given.^®^  The  statute  of  New  Hampshire 
requires  the  officer  to  "make  a  full  return  of  his  pro- 
ceedings," ^'^®  but  gives  no  special  directions  concern- 
ing  the  form  or  contents  of  the  return.  "It  is  well 
settled  in  this  state  that  an  officer's  return  of  the  levy 
of  an  execution  upon  real  estate  must  state  expressly 
every  fact  essential  to  the  validity  thereof  by  statute, 
or  that  every  such  fact  must  be  necessarily  implied  in 
what  is  stated,  in  order  to  make  the  levy  effectual  tO' 
pass  the  title  to  the  property  levied  on."  ^'^^  The  re- 
turn need  not,  in  this  state,  show   that  the  levy  was 

263  Waterhouse  v.  Waite,  11  Mass.  207;  Pratt  v.  Putnam,  13  MasS,^ 
361. 

264  Tate  V.  Anderson,  9  Mass.  92;  Bates  v.  Willard,  10  Met.  62r 

265  Pub.  Stats.  Mass.,  1882,  p.  1011,  §  24. 

266  Campbell  v.  Webster,  15  Gray,  28. 

267  Dooley  v.  Wolcott,  4  Allen,  406. 

208  Sanborn  v.  Cliamberlin,  101  Mass.  409. 

260  tJfford  V.  Dickerson,  12  Allen,  543. 

2,70  Gen.  Laws  N.  H..  1878,  p.  548,  §  11. 

271  Avery  v.  Bowman,  39  N.  H.  395;  Mead  v.  Harvey,  2  N.  H.  49Sr 
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jnade  by  the  direction  of  the  creditor;  ^'^^  nor  that  the 
land  had  previously  been  attached  on  mesne  pro- 
.cess.^'^'*  But  it  must  state  that  the  appraisers  were 
residents  of  the  county,^''*  and  that  the  defendant 
whose  land  was  taken  was  notified  to  select  an  ap- 
praiser.^''^ In  Vermont,  the  statute  does  not  prescribe 
ihe  form  nor  the  contents  of  the  return.  At  an  early 
day,  a  form  prepared  and  published  by  Judge  Chipman 
£ame  into  general  use,  and  was  upheld  by  the  courts.^'^*' 
The  return  of  the  offlcer,  as  well  as  every  other  act 
fiecessary  to  sustain  the  extent,  must,  in  Vermont,  be 
completed  before  or  on  the  return  day  of  the  writ. 

873  Smith  V.  Smith,  11  N.  H.  459. 

ET3  Derry  Bank'v.  Webster,  44  N.  H.  264. 

8'*  Llbbey  v.  Copp,  3  N.  H.  45. 

2T5  Whittler  v.  Varney,  10  N.  H.  291. 

876  Cleveland  t.  Allen,  4  Vt.  176;  Eastman  v.  Curtis,  4  Vt.  616; 
Clmse  V.  Bo  wen,  7  Vt.  431;  Aldis  v.  Burdick,  8  Vt.  21.  The  form 
referred  to  is  as  follows: 

"RiTTLAND  County,  ss.  Know  all  men  by  these  presents,  that 
%,  J.  B.,  sheriff  of  the  county  of  Rutland,  by  virtue  of  the  within 
writ  of  execution  to  me  directed,  and  by  direction  of  J.  W.,  the 

^creditor  within  named,  did  at ,  in  said  county,  on  the day 

x>t ,  In  the  year  of  our  Lord  ,  levy  the  said  writ  of  execu- 

-tlon  on  a  certain  tract  or  parcel  of  land,  shown  to  me  by  said  J. 
W.  as  the  property  of  B.  G.,  the  withln-named  debtor,  situate,  ly- 
ing, and  being  in  aforesaid,  and  bounded  as  follows,  to  wit: 

Beginning  [here  insert  the  bounds  of  the  land  as  set  ofC],  and  after- 
ward, to  wit,  at aforesaid,  on  the  day  and  year  last  aforesaid 

I  caused  the  same  land  with  the  appurtenances  thereof  to  be  ap- 
praised by  P.  P.,  I.  N.,  and  I.  S.,  good  and  lawful  freeholders  of 
the  vicinity,  chosen,  appointed,  and  sworn  as  the  law  directs,  who, 
X)U  their  oaths,  have  appraised  the  same  at  the  sum  of  £40  10s.  5d. 
lawful  money,  to  full  satisfaction  of  the  within  writ  of  execution 
*nd  legal  cost  thereon  arising,  as  stated  in  the  bill  hereto  annexed, 

fl,nd    on  the    same    day    of ,  in  the  year  of  C(ur  Lord  ,  I 

delivered  possession  of  the  above-described  premises  to  the  said 
J.  W.  and  caused  him  to  become  seised  thereof.  In  witness  where- 
of, I  have  hereunto  subscribed  my  name  and  aflBxed  my  seal  the 
day  and  year  above  contained.  J.  B."  (Reports  and  Dissertations, 
-Jjy  Nathaniel  Chipman,  p.  264.) 
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Otherwise  the  extent  is  void.^'^''^  "The  return  of  the 
ofllcer,  as  to  all  matters  which  are  properly  the  sub-^ 
ject  of  his  return,  is  conclusive  so  far  as  it  affects  par- 
ties and  privies  to  the  process  returned."  ^'^^  A  return 
affirming  the  existence  of  a  homestead  is  conclusive 
of  such  fact  at  the  trial  as  against  the  allegation  of  a 
party  or  his  counsel  that  no  such  right  existed.^'^®  A 
schoolhouse  upon  which  notice  was  posted  is  suffi' 
ciently  shown  to  be  a  "public  place"  by  an  affirmance 
of  such  fact  in  the  officer's  return.''^** 

§  385.  Describing  tiie  Property. — Either  in  the  re- 
turn  of  the  officer,  or  in  the  certificate  of  the  appraisers^ 
the  property  taken  m^st  be  described  by  metes  and 
bounds,  or  by  some  other  sufficient  means  of  designa- 
tion. We  have  already  considered  the  question  of 
description  in  connection  with  levies  under  execution, 
where  the  levy  is  to  be  succeeded  by  a  sale  and  cou' 
veyance  of  the  property.^*'^  The  rules  there  stated 
and  the  authorities  there  cited  seem  to  be  equally 
applicable  where  the  question  of  description  is  to  bs 
considered  in  connection  with  an  extent  of  the  debtor's 
real  estate.  If,  from  the  terms  used  in  the  descrip- 
tion, the  property  cannot  be  ascertained,  the  extent  is 
undoubtedly  void.  But,  on  the  other  hand,  any  de- 
scription by  which  the  bounds  of  the  property  may  be 
determined  is  sufficient.^^     Nor  is  it  essential  that 

277  Hall  V.  Hall,  f)  Vt.  304;  Downer  v.  Hazen,  10  Vt.  418;  Morton 
V.  Edwin,  19  Vt.  77;  Eussell  v.  Brooks,  27  Vt.  640;  Perrin  v.  Reed, 
33  Vt.  62;  Little  v.  Sleeper,  37  Vt.  105,  86  Am.  Dec.  697. 

278  Baker  v.  Baker,  125  Mass.  7. 

279  Whitefleld  v.  Adams,  65  Vt.  632. 

280  Wilson  T.  Bueknam,  71  Me.  545. 

281  Ante,  §  281. 

282  Lyford  v.  Thurston,  16  N.  H.  400;  Colburn  v.  Pomeroy,  44  N< 
H.  19;  Hedge  v.  Drew,  12  Pick.  141,  22  Am.  Dec.  416;  Morse  vr 
Dewey,  3  N.  H.  535;  Saunders  v.  First  Nat.  Bank,  61  N.  H.  31. 
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^:Ms  determination  should  be  capable  of  being  correctly 
:made  from  a  mere  inspection  of  the  description.  Parol 
evidence  may  be  resorted  to  for  the  purpose  of  explain- 
ing the  meaning  of  the  terms  used.  If,  by  the  aid  of 
r.uch  evidence,  the  lands  may  be  located,  the  descrip- 
tion is  as  complete  as  the  law  will  exact.^^*  In  cases 
of  doubt,  the  language  is  construed  against,  rather 
than  in  favor  of,  the  creditor.^***  It  is  not  fatal  to  the 
extent  that  the  terms  of  the  description  are  in  some  re- 
•spects  false  or  contradictory,  if,  taken  altogether,  they 
make  it  clear  what  lands  are  intended.^*^  "If  the 
description  in  the  return  of  the  extent  be  sufflcient  to 
■$how  with  reasonable  certainty  what  premises  were  in- 
tended to  be  set  off,  it  will  be  sufflcient,  though  incor- 
rect and  contradictory  in  some  particulars."  ^*^  For 
the  purposes  of  description,  reference  may  be  made  to 
the  debtor's  deeds,^^''  and  the  description  therein  con- 
tained may  be  thereby  adopted  for- the  purposes  of  the 
extent.  A  tract  of  land  was  accurately  described,  but 
a  reservation  was  made  of  "about  an  acre  and  a  half 
sold  to  Abel  Wilder."-  It  was  held  that  the  court 
would  presume  that  the  sale  was  evidenced  by  a  con- 
veyance from  the  debtor  to  Abel  Wilder;  that  the 
reservation  was  in  effect  a  reservation  of  "about  an 
acre  and  a  half,  as  described  in  a  deed  to  Abel  Wilder; 
and,  therefore,  that  the  description  was  not  void  for 
uncertainty."  ^®*    A  description  in  the  appraiser's  cer- 

283  Chappell  V.  Hunt,  8  Gray,  427. 
■  2«4  Young  V.  McGown.  59  Me.  349.      / 

285  B'orbes    v.    HaU,    51    Me.    568;    Jones    v.    Buck,    54    Me.    301; 
Thatcher  v.  Howland,  2  Met.  41;  Johnson  v.  Simpson,  36  N.  H.  91. 

286  Vogt  V.  Ticknor,  48  N.  H.  249. 

2«7  Cowan  V.  Wheeler,  31  Me.  439;  Boylston  v.  Carver,  11  Mass. 
J515;  .lenks  v.  Ward,  4  Met.  404;  Hyde  v.  Barney,   17  Vt.  280,  44 
Am.  Dec.  335;  Maeck  v.  Sinclair,  10  Vt.  103. 
a-'S  Oilman  v.  Thompson,  11  Vt.  643,  34  Am.  Dec.  714. 
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lificate  to  the  effect  that  "Tract  No.  2  is  situated  on 
the  corner  of  Lake  and  Elm  streets"  is  insufficient.^*"* 

A  statute  requiring  a  description  "by  metes  and 
bounds"  may  be  satisfied  without  stating  distances, 
courses  and  monuments.  It  is  enough  that  the  land 
may  be  identified.^""  The  lands  taken  may  be  de- 
scribed by  giving  the  names  of  the  proprietors  of  the 
iidjoining  lands.**^ 

A  levy  is  fatally  defective  for  uncertainty  of  descrip- 
tion where  appraisers  describe  certain  premises  and 
set  off  all  except  a  portion  which  is  only  described  by 
giving  two  of  its  boundary  lines,  the  officer  making  the 
.appraisement  part  of  his  return  .^^^ 

While  parol  evidence  is  competent  to  assist  in  the 
interpretation  of  the  language  used  in  the  descrip- 
,  tion,  ft  cannot  be  employed  for  the  purpose  of  showing 
what  the  officer  intended  to  do,^*^  nor  for  the  purpose 
of  changing  the  operation  of  terms  which  are  appar- 
■ently  free  from  ambiguity,  and  of  import  so  obvious 
xis.  to  be  in  no  need  of  interpretation.  Thus,  where 
Ihe  point  of  commencing  "is  described  as  being  at  a 
stake  at  the  west  corner  of  certain  land,  and  that  cor- 
ner can  be  ascertained,  parol  evidence  is  inadmissible 
to  prove  that  in  fact  the  stake  referred  to  stood  at  a  dif- 
ferent place."  *"*  So,  where  the  boundaries  of  a  tract 
were  stated  by  courses  and  distances,  but  no  monu- 
ments were  mentioned  by  which  these  courses  or  dis- 
tances could  be  controlled,  it  was  adjudged  that  parol 

2S9  Saunders  v.  First  Nat.  Bank,  61  N.  H.  31. 

290  Rollins  V.  Mooers.  25  Me.  192. 

291  McConihe  v.  Sawyer,  12  N.  H.  396. 

292  Stevenson  v.  Fuller.  75  Me.  824. 

293  Young  V.  McGown,  59  Me.  349. 

294  Pride  v.  Lunt,  19  Me.  115;  Wiswell  v.  Marston,  54  Me.  270; 
3Ioore  v.  Griffin,  22  Me,  350;  Wellfleet  v.  Truro,  9  Allen,  13T;  Crosby 
-V.  Parker,  4  Mass.  110. 
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evidence  could  not  be  received  to  show  an  error  in  one 
of  the  courses.^"^  Some  statutes  require  that  the  in- 
terest of  the  debtor  in  the  lands  extended  be  desig- 
nated. If  an  officer,  acting  under  such  a  statute,  omit* 
to  specify  the  interest  taken,  the  extent  is  void.^*®  The 
same  result  follows  where  an  attempted  specification 
is  expressed  in  terms  'feo  vague  as  to  accomplish  no  use- 
ful purpose.  Hence  a  levy  upon  half  of  certain  desig- 
nated lands,  "reserving  and  accepting  such  encum- 
brances and  conveyances  as  may  have  been  made  prior 
to  the  levy,"  is  void.^'*''  Where  the  return  shows  that  a 
tract  of  land  has  been  set  oS.  as  the  property  of  the 
debtor,  these  terms  imply  that  the  estate  extended  was 
the  highest  and  most  extensive  known  to  the  law,  or,  in 
other  words,  that  it  was  an  estate  in  possession  in  fee- 
simple  absolute.^®**  The  words  "an  estate  in  fee''  sig- 
nify an  estate  in  fee-simple,  in  severalty,  and  in  posses- 
sion."***  In  Massachusetts,  a  levy  "on  an  undivided 
portion  of  the  defendant's  inheritance,  as  appears  by 
the  inventory  of  his  father's  estate,"  was  declared  in- 
valid for  uncertainty.^*^  If  an  attempt  is  made  to  ex- 
tend several  lots  under  execution,  and  some  of  them 
are  so  imperfectly  described  as  not  to  pass  by  the  ex- 
tent, this  fact  will  not  invalidate  the  extent  as  to  those 
lots  which  are  properly  described.^"^ 

=»6  Chadbourne  v.  Jlason,  48  Me.  389. 

ass  Rawson  v.  Lowell,  34  Me.  201.  See  Hyde  v.  Barney,  17  Vt, 
280,  44  Am.  Dec.  335;  Stlnson  v.  Eouse,  52  Me.  261. 

«97  Tbayer  v.  Mayo,  34  Me.  139. 

208  Patterson  v.  Chandler,  55  Me.  53;  Boynton  v.  Grant,  52  Me. 
220. 

200  Brackett  v.  Ridlon,  54  Me.  42G;  Corbett  v.  Maine  Bank,  53  Me. 
542.  It  was  formerly  necessary  in  Maine  to  designate  the  debtor's- 
estate,  but  it  is  not  so  now.    French  v.  Allen,  50  Me.  437. 

300  Tate  v.  Anderson,  9  Mass.  92. 

SOI  Bates  v.  Downer,  4  Vt  178. 
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§  386.  Recording  the  Writ  and  Return.— "The  officer" 
-must,  under  the  statute  of  Connecticut,  "cause  the  exe- 
cution, with  his  indorsement  thereon  of  the  appraisal 
and  his  proceedings,  to  be  recorded  at  length  in  the  rec- 
ords of  the  town  where  the  estate  lies,  and  shall  then 
return  such  execution  into  the  office  of  the  clerk  of  the 
court  from  whence  it  issued,  there  to  be  kept  on  flle."^**" 
The  recording  of  an  instrument  upon  the  public  records 
is  generally  for  the  purpose  of  imparting  notice  and 
preserving  evidence  of  an  act  already  consummated. 
Thus  a  conveyance  of  lands  becomes  operative  when  it 
is  first  delivered  to  the  grantee.  This  is  not  necessarily 
the  case  with  the  execution,  and  the  officer's  return 
showing  the  proceedings  had  thereunder.  Title  by  ex- 
tent depends  upon  a  complete  compliance  with  the  pro- 
visions of  this  statute.  If  the  statute  requires  the  exe- 
cution and  return  to  be  recorded,  then  such  recording 
is  indispensable  to  the  completeness  and  validity  of  the 
extent,  unless  the  statute  shows  upon  its  face  that  such 
recordation  shall  not,  in  certain  cases  or  between  cer- 
tain parties,  be  deemed  indispensiable.  In  Connecticut 
the  extent  is  not  consummated,  nor  the  debtor's  title 
divested,  until  the  last  requirement  of  the  statute  has 
been  fulfilled;  or,  in  other  words,  until  the  recording 
has  been  done,  and  the  writ  returned  into  the  office  of 
the  clerk  of  the  court.^**^  It  is  incumbent  upon  the  exe- 
cution creditor,  not  only  to  see  that  due  return  is 
made  to  court,  but  also  to  place  that  under  which  he 
claims  upon  record.  Any  delay  in  attending  to  such 
recording  is  at  the  risk  of  having  his  deed  postponed 

302  Gen.  Stats.  Conn.,  1888,  §  1184. 

303  ifellogg  V.  Wadhams,  9  Conn.  201;  Coe  v.  Stow,  8  Conn.  535; 
French  v.  Gray,  2  Conn.  104;  TaplifC  v.  Davis,  1  Root,  556;  Burton  v. 
Pond,  5  Day,  160.  ' 
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in   favor   of  intervening   grantees   of   the   execution 
debtor.'*"* 

In  Maine,  "the  officer  is  to  return  the  execution  into 
the  clerk's  office  where  returnable,  and,  within  three 
months  after  completing  the  levy,  cause  it,  with  the  re- 
turn thereon,  to  be  recorded  in  the  registry  of  deeds 
where  the  land  lies.  When  not  so  recorded,  the  levy 
will  be  void  against  a  person  who  has  purchased  for  a 
valuable  consideration,  or  has  attached  or  taken  on  exe- 
cution the  same  premises,  without  actual  notice  there- 
of. If  the  levy  is  recorded  after  the  three  months,  it 
will  be  valid  against  a  conveyance,  attachment,  or 
levy  made  after  such  record."  ^"^  If  proceedings  in 
seizing,  advertising  and  selling  lands  have  been  regu- 
lar, a  delay  of  more  than  a  year  by  the  officer  in  return- 
ing the  execution  to  the  clerk's  office  will  not  affect  tlie 
purchaser's  title.******  When  it  is  sought  to  charge  a  sub- 
sequently attaching  creditor  with  notice  of  a  prior  un- 
recorded levy,  the  proof  must  be  exceedingly  clear  and 
unequivocal.^*"^  "The  record  of  the  return  of  the  officer 
without  his  signature  to  authenticate  it  cannot  be  con- 
sidered such  a  record  as  the  statute  required  to  make 
the  levy  effectual  against  subsequent  purchasers."  ^'"^ 
In  computing  the  time  within  which  the  recording  is 
required  to  be  done,  the  day  of  the  levy  should  be  ex- 
cluded."*"*   If  the  proceedings  supporting  the  extent 

304  Schroeder  v.  Tomllnson,  70  Conn.  348. 

306  Rev.  Stats.  Me.,  1883,  p.  616,  §§  16,  17;  Boynton  v.  Grant,  52 
Me.  220;  Hanly  v.  Sidelinger,  52  Me.  138;  Balch  v.  Pattee,  38  Me. 
353;  Pope  v.  Cutler,  22  Me.  105;  Stevens  v.  Bachelder,  28  Me.  218. 

300  CaldweU  v.  Blake,  69  Me.  458. 

307  Doe  V.  Flake,  17  Me.  249;  McMecIian  v.  Griffin,  3  Pick.  149, 
15  Am.  Dec.  198. 

808  Stevens  v.  Bachelder,  28  Me.  231. 
800  Berry  v.  Spear,  13  Me.  187. 
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are  properly  recorded,  the  time  when  the  execution  is 
returned  to  the  clerk's  office  whence  it  issued  seems  to 
be  regarded  as  immaterial,  both  in  Maine  and  Massa- 
chusetts.'*^" The  statute  of  Massachusetts,  providing 
for  recording  the  execution  and  return,  and  specifying 
the  persons  against  whom  the  extent  must  be  treated 
as  invalid  unless  such  record  is  made,  is  substantially 
like  the  statute  of  Maine.'*^^  In  New  Hampshire  the 
officer  must  "make  a  full  return  of  his  proceedings,  and 
<;ause  the  execution  and  return  to  be  recorded  at  length 
in  the  registry  of  deeds  of  the  county,  and  returned  to  the 
office  of  the  clerk  of  the  court  to  which  it  is  by  law  re- 
turnable. All  the  debtor's  interest  in  such  real  estate 
shall  pass  by  the  levy,  as  against  all  persons,  if  the  levy 
is  recorded,  as  aforesaid,  on  or  before  the  return  day  of 
the  execution;  otherwise,  only  as  against  the  debtor 
and  his  heirs,  until  such  record  is  made."  ^^^  In  Yer- 
jnont,  all  executions  extended  upon  real  estate  must, 
Tvith  the  officer's  return  thereon,  be  recorded  in  the 
office  where  deeds  of  such  property  are  required  to 
be  recorded,  and  also  be  returned  to  the  office  of  the 
«lerk  of  the  court  or  the  justice  of  the  peace  whence 
they  issued,  and  be  there  recorded.^^*  In  this  state, 
everything  required  to  be  done  by  the  officer  must  be 
<;ompleted  within  the  life  of  the  writ.  Hence  he  cannot 
make  out  nor  subscribe  his  return   after  the  return 

sio  Emerson  v.  Towle,  5  Me.  107;  Prescott  t.  Pettee,  3  Pick.  331. 

311  Pub.  Stats.  Mass.,  1882,  p.  1011,  §§  25,  26;  Waterhouse  v. 
AVaite,  11  Mass.  207;  Tobey  v.  Leonard,  15  Mass.  200;  McGregor 
T.  Brown,  5  Pick.  170;  Prescott  v.  Pettee,  3  Pick.  331;  McLellan  v. 
Whitney,  15  Mass.  137;  Houghton  v.  Bartholomew,  10  Met.  138; 
De  Witt  V.  Harvey,  4  Gray,  486. 

812  Gen.  Laws  N.  H.,  1878,  p.  548,  §|  11,  12.  At  ah  eaily  day  In 
-this  state  the  recording  was  indispensable  to  the  validity  of  the 
extent,  as  against  the  debtor.  Sullivart  v.  MeKean,  1  N.  H.  371; 
Band  v.  Hadlock,  6  N.  H.  514;  Morse  v.  Carlton.  7'n.  H.  581. 

SIS  Rev.  Laws,  Vt.,  1880,  §  1573;  Willard  v.  Whipple,  40  Vt.  210. 
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day."^*  It  is  indispensable  to  the  passing  of  title  that 
the  execution  and  the  officer's  return  be  recorded  in  the 
office  of  the  town  clerk  during  the  life  of  the  writ;  ^^^ 
but  the  record  in  the  office  of  the  clerk  of  the  court,  or 
of  the  justice  of  the  peace,  may  be  made  at  any  time 
afterward,  and  before  the  commencement  of  the  action 
in  which  the  extent  is  called  in  question,*^®  provided 
that  the  writ  was  actually  returned  to  such  office  on  or 
before  the  return  day  thereof .^^'^ 

§  387.  Of  Contradicting  and  Supporting  the  Officer's 
Return. — The  return  of  the  officer,  as  long  as  it  remains 
in  force,  is  conclusive  either  of  the  validity  or  invalidity 
of  the  extent.  If  it  shows  the  existence  of  all  the  es- 
sential facts,  the  extent  must  be  upheld.  If  it  fails  to 
show  the  existence  of  some  essential  fact,  the  extent 
must  be  disregarded.  In  Connecticut  the  return  is  only 
prima  facie  evidence  of  the  facts  therein  stated.^^*  In 
each  of  the  other  states  wherein  lands  are  extended  un- 
der execution,  the  rule  is  otherwise.  As  between  the 
parties  to  the  writ  and  their  successors  in  interest,  the 
validity  of  the  extent  cannot  be  assailed  by  showing 
that  some  one  or  more  of  the  essential  facts  stated  in 
the  return  did  not  in  fact  exist.*^*    Hence  it  cannot  be 

S14  Hall  V.  Hall,  5  Vt.  304;  Downer  v.  Hazen,  10  Vt.  418. 

S16  Perrln  v.  Reed,  33  Vt.  62;  Ellison  v.  Wilson,  36  Vt  60;  Little 
V.  Sleeper,  37  Vt.  105;  Willard  v.  Lull,  20  Vt.  373. 
-  816  Morton  v.  Edwin,  19  Vt.  77. ' 

aiTRussellv.  Brooks,  27  Vt.  640. 

818  Page  V.  Green,  6  Conn.  338;  Wilkie  v.  Hall,  15  Conn.  32;  Palmer 
V.  Thayer,  28  Conn.  237;  Watson  v.  Watson,  6  Conn.  338. 

810  Bamford  v.  Melvin,  7  Me.  14;  Huntress  v.  Tiney,  39  Me.  237; 
Hotchkiss  V.  Hunt,  56  Me.  252;  Bott  v.  Burnell,  1  Mass.  163;  Mc- 
Gough  Y.  Wellington,  6  Allen,  505;  Bstabrook  v.  Hapgood,  10  Mass. 
813;  Whitaker  v.  Sumner,  7  Pick.  551,  19  Am.  Dec.  248;  Brown 
V.  Davis,  9  N.  H.  76;  Ladd  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec. 
551:  Parl;er  >.  Guillow,  10  N.  H.  103;  Swift  v.  Cobb,  10  Vt.  282} 
Hathaway  v.  Phelpse,  2  Aiken,  84;  Eastman  v.  Curtis,  4  Vt.  61§, 
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shown,  in  opposition  to  the  return,  that  the  appraisers 
Avere  interested,  or  indiscreet,  or  otherwise  disquali- 
fied from  acting;  "^^  nor  that  a  person  described  as 
the  agent  of  the  debtor  was  not,  in  fact,  such 
agent;  ^^  nor  that  seisin  was  not  delivered  to  the 
creditor;  ^^^  nor  that  the  appraisers  overestimated 
certain  encumbrances;  ^^^  nor  that  certain  build- 
ings were  excluded  from  the  estimate  made  by  the 
appraisers;  ^^  nor  that  they  were  not  sworn;  ^^' 
nor  that  the  lands  extended  are  not  the  lands  which 
were  appraised.^^®  A  purchaser  of  land  at  an  exe- 
cution sale,  whether  he  be  the  execution  creditor  or 
a  stranger,  has  a  right  to  rely  upon  the  offlcer's  re- 
turn as  conclusive  evidence  of  the  facts  stated  there- 
in. The  statement  in  the  return  that  the  officer  has 
given  due  notice  of  the  intended  sale  cannot  be  contra- 
dicted.®^'' But  the  return  is  not  conclusive  of  the  exist- 
ence nor  the  amount  of  an  alleged  encumbrance  which 
the  appraisers  have  deducted  from  their  valuation  of 
the  property  taken.®^^  That  defects  in  a  return  can- 
not be  supplied  by  parol  evidence  is  even  more  univer- 
sally acknowledged  and  enforced  than,  that  it  cannot  be 
contradicted  thereby.  Every  fact  requisite  for  the  sup- 
port of  the  extent  must  appear  by  the  record.  The 
record  may  be  silent  concerning  some  material  fact. 

820  Grover  v.  Howard,  31  Me.  546;  McKeen  v.  Gammon,  33  Me. 
187;  Campbell  v.  Webster,  15  Gray,  28;  Rollins  v.  Mooers,  25  Me. 
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824  Waterhouse  v.  Gibson,  4  Me.  230. 
S28  Dodge  V.  Farnsworth,  19  Me.  278. 
828  Stevens  v.  Brown,  3  Vt.  420,  23  Am.  Dec.  215. 
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10  Cush.  526;  Jenks  v.  Ward,  4  Met.  404. 
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Parol  evidence  regarding  this  fact  would  not  tend  to 
contradict  the  record.  Such  evidence  is  nevertheless  in- 
admissible. Unless  the  deficiency  in  the  record  can  be 
supplied  by  amendment,  the  extent  must  fail.^^"  We 
shall  in  the  next  section  consider  when  and  against 
whom  an  amendment  of  the  record  may  be  allowed. 

§  388.  Amendments, — Until  the  execution  is  de- 
posited for  record,  it  is  still  within  the  legal  power  of 
the  officer,  and  he  may  make  such  return  as  he  may 
deem  conformable  to  the  facts.  If,  before  that  time^ 
he  has  in  fact  written  out  his  return,  he  may,  notwith- 
standing, amend  it  without  leave  of  court,^^*'  and  he 
may  also  permit  the  appraisers  to  amend  their  certifi- 
cate.*^*^ After  the  execution  has  been  recorded,  and 
has  thereby  been  made  a  matter  of  record,  it  can  be 
amended  only  by  permission  of  the  court.  There  is  no 
reason  why  an  appraiser's  return  should  not  be  amend- 
able under  like  circumstances  with  an  officer's  re- 
turn.*'*^ Amendments,  however,  are  not  granted  as  a 
matter  of  course,  but  are  allowed  with  great  caution.^* 
As  long  as  the  proposed  amendment  to  a  return  does 
not  prejudice  the  rights  of  third  persons  acquired  bona 
fide  and  without  notice,  and  is  clearly  in  conform- 
ity with  the  facts,  it  will  generally   be   permitted.^** 

329  Metcalf  V.  Gillet,  5  Conn.  400;  Howard  v.  Turner,  6  Greenl, 
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Where  the  truth  of  a  return  is  not  questioned  and  no 
good  reason  to  the  contrary  is  shown,  the  officer  should 
be  allowed  to  amend  by  signing  it.**^    While  in  one  in- 
stance an  application  for  permission  to  amend  a  return 
was  denied,  because  not  made  until  after  the  lapse  of 
twenty-six  years,^^**  still  it  cannot  be  said  that  there  is 
any  limitation  of  time  after  which  such  an  application 
must  be  denied.     Thus,  leave  to  make  an  amendment 
was  granted  twenty  years  after  the  return  had  been  re- 
corded; ^^"^  and  the  general  practice  is  to  permit  the 
amendment  of  the  return  at  the  trial  of  actions  in 
which  title  is  sought  to  be  deraigned  under  the  extent, 
irrespective  of  the  time  which  has  elapsed,^*  unless 
the  officer  making  the  return  has  become  interested  in 
making  the  amendment,^^^  or  an  innocent  party  will  be 
prejudiced  if  the  permission  to  amend  is  granted.^** 
But  if  the  return  contains  sufficient  matter  to  indicate 
that  in  making  the  extent,  all  the  requirements  of  the 
statute  have  probably  been  complied  with,  an  amend- 
ment may  be  made  notwithstanding  any  intervening 
interest  of  a  subsequent  purchaser  or  creditor.***  As  a 
general  rule,  amendments  are  never  permitted  to  inflict 
a  wrong  upon  strangers  to  a  suit.    Where  the  record  of 
the  extent  does  not  show  that  it  was  valid,  strangers 
are  authorized  to  treat  with  the  defendant  as  still  be- 
ing the  owner  of  the  property  sought  to  be  taken  from 
him.    When  they  have  so  treated  with  him  and  have, 
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in  good  faith,  and  for  a  valuable  consideration,  become 
vested  with  his  title,  their  equity  is  equal  to  that  of  the 
creditor.  The  court  vs^ill  not,  where  the  equities  are 
equal,  interpose  to  assist  the  creditor  by  ordering  an 
amendment  of  the  return,  and  by  making  that  appear 
valid  which  before  appeared  invalid.^*^  Where  an  of- 
ficer's return  affirms  the  giving  of  the  statutory  notice 
he  will  not  be  allowed  to  amend  so  as  to  show  that  such 
notice  was  not  given.^*^  But  where  the  party  holding 
title  under  the  defendant  had  notice  of  the  facts  au- 
thorizing the  proposed  amendment,  he  cannot  success- 
fully resist  the  application  to  amend.'***  A  subsequent 
attaching  creditor  may  successfully  resist  an  applica- 
tion to  amend  if  he  did  not  have  notice  of  such  facts  at 
the  time  of  making  his  attachment  although  he  did 
have  such  notice  at  the  time  of  making  his  l^vy.^''^  The 
record,  while  not  so  perfect  as  to  be  in  no  need  of 
amendment,  may  yet,  taken  as  a  whole,  show  that  all  es- 
sential acts  were  performed,  or  at  least  may  make  it  ap- 
pear probable  that  they  were  not  omitted.  In  such  acase 
it  operates  as  constructive  notice  to  all  persons,  and 
authorizes  an  amendment  as  against  all  persons,^'*'* 
and  the  amendment,  when  ordered  and   made,  makes 
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the  writ  as  binding  as  if  no  amendment  had  ever  been 
needed."""^  Insufficiency  or.  uncertainty  of  description 
may  be  remedied  by  amendment.^**  A  return  of  a  levy 
upon  an  equity  to  redeem  from  a  mortgage  may  be 
amended  to  show  that  such  equity  included  a  creditor's 
right  to  contest  the  validity  of  a  second  mortgage.**^  A 
mistake  in  a  date  may  be  corrected  by  amendment,  as 
where  an  officer  states  that  he  gave  notice  to  the  de- 
fendant to  choose  an  appraiser  in  October,  1876,  when 
he  intended  October,  1879.^^** 

§  389.  Redemption  of  Lands  Which  have  been  Ex- 
tended.— In  Maine,  real  estate  may  be  redeemed  within 
one  year  after  the  levy  thereon,  by  paying  or  tendering 
to  the  creditor  the  amount  of  its  appraisement,  with  in- 
terest from  the  levy,  with  reasonable  expenses  of  im- 
provements, repairs,  or  taxes,  after  deducting  the  rents 
and  profits.  After  such  redemption,  the  creditor  must 
execute  a  deed  of  release  to  the  debtor.^"^  The  statute 
also  provides  methods  by  which  the  amount  required 
to  redeem  may  be  ascertained;  ^"^  and  in  case  the  cred- 
itor, upon  sufficient  tender  being  made,  refuses  to  re- 
lease, the  debtor  may  recover  the  lands  by  writ  of  en- 
try, upon  bringing  into  court  the  money  tendered.^^** 
lledemption  may  be  made  by  payment  to  the  creditor's 
attorney  who  recovered  the  judgment.^^*    Though  sev- 
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eral  parcels  have  been  extended,  and  separate  appraise- 
ments thereof  have  been  made,  no  redemption  can  be 
made  without  paying  the  entire  amount  of  the  ex- 
tent.^'^     When  the   debtor,  after  making  a  sufficient 
tender,   brings   a  vi^rit  of  entry,   he   may  bring  the 
money  tendered  into  court  at  any  time  before  judg- 
ment/^'®    A  debtor  paying   part  of   the   sum   needed 
to  make  a  redemption,  and  failing  as  to  the  residue, 
loses  both  his  land  and  his  money.^^'^    Where  a  bill 
in   equity   is   brought  to   redeem,    it   must   be   filed 
so  early  that  the  amount  can   be  ascertained  and 
brought    into    court     before    the    expiration    of    one 
year   from   the   levy.^''**    '"A    reception    by    a   mort- 
gagee of  his  debt  after  a  foreclosure  of  his  mort- 
gage operates  as  a  waiver  of  the  forfeiture,  and  an  ex- 
tinguishment of  his  title. ^'^     No  good  reason  is  per- 
ceived why  the  reception  of  his  debt,  after  the  time  al- 
lowed by  law  for  the  redemption  of  a  levy,  should  not 
have  like  effect  upon  the  title  of  judgment  creditor  ac- 
quired by  the  levy."  ^^^    A  court  of  equity  may  for  good 
cause  extend  the  time  for  redeeming  land  from  exe- 
cution.'"''-   Or  the  creditor  may  by  parol  extend  such 
time  for  redemption.'**^    If  the  creditor  insures  build- 
ings on  the  premises  in  his  own  name,  and  with  his  own 
funds,  the  amount  which  he  may  realize  through  their 
loss  from  such  insurance  cannot  in  Maine  be  deducted 

805  Poss  7.  Stickney,  5  Me.  390;  Bond  v.  Bond,  2  Pick.  382;  Cross 
V,  Weare,  62  N.  H.  125. 
350  Ibid. 

557  Morton  v.  Chandler,  6  Me.  142. 

558  Boothby  V.  Commercial  Bank,  30  Me.  361. 

869  Cutts  V.  York   Mfg.  Co.,  18  Me.  190;  Converse  v.  Cook,  8  Vt, 
164;  Batelielder  v.  liobinson,  6  N.  H.  12. 

860  Randall  v.  Farnham,  36  Me.  88. 

861  Carroll  v.  McCullongli,  63  N.  H.  95. 

862  Majo  V.  Hamlin,  73  Me.  182. 


2139  EXTENDING    EXECUTIONS.  §  38^ 

from  the  amount  which  the  debtor  must  pay  to  effect 
a  redemption.'^"^  The  statute  of  New  Hampshire  pro- 
vides that  every  extent  shall  be  void,  if,  within  one  year 
from  the  return  day  of  the  writ,  the  debtor  or  any  per- 
son interested  pays  or  tenders  the  amount  at  which  the 
real  estate  was  set  off,  with  interest,  taxes,  and  reason- 
able expenses  of  repairs,  improvements,  and  insurance^ 
deducting  rents  and  profits;  ^**  or  the  debtor  may  make 
full  payment,  and  thea?eafter  sue  and  recover  rents  and 
profits  from  the  creditor.*"*'  When  the  redemption  ha.^ 
been  consummated,  the  creditor  must  execute  a  re- 
lease. ^®®  The  statute  of  Massachusetts,  fixing  the  time 
when  redemption  may  be  made,  the  amount  to  be  paid, 
the  methods  of  ascertaining  such  amount,  the  execu- 
tion of  the  release  by  the  creditor,  and  the  remedied 
available  to  the  debtor,  is  very  similar  in  its  terms  ta 
the  statute  of  Maine,  to  which  reference  has  already 
been  made.'**''  By  the  statute  of  Vermont,  the  person 
whose  estate  has  been  extended,  or  his  legal  represent- 
atives, may,  within  six  months  from  the  time  the  exe- 
cution was  extended,  "tender  and  pay  to  the  clerk  of 
the  court  or  justice  to  whom  such  execution  was  re- 
turned the  sum  at  which  such  real  estate  was  ap- 
praised and  set  off  on  such  execution,  together  with  the 
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legal  interest  thereon;  and  such  clerk  or  justice  shall 
receive  the  same,  and  deliver  a  certificate  thereof  to 
the  person  making  such  payment."  ^^^  This  certificate, 
upon  being  recorded  in  the  town  or  county  clerk's  oflfice 
-where  the  writ  was  recorded,  defeats  the  title  derived 
under  the  extent.^**^  Under  this  statute  the  tender 
jnust  be  made  to  the  clerk  or  justice.  If  made  to  the 
jcreditor,'  it  is  good  for  naught. ^''^*'  If  the  estate  ex- 
tended is  not  redeemed  in  the  time  and  manner  desig- 
nated by  the  statute,  the  creditor  may  enter  and  take 
possession."''^ 

§  390.    To  What  Date  does  the  Extent  Relate?— When 

the  extent  is  completed,  it  is  desirable  to  know  at  what 
time  the  title  of  the  defendant  may  be  regarded  as  di- 
vested, with  respect  to  subsequent  conveyances  and  en- 
cumbrances. No  doubt  the  proceedings,  when  consum- 
mated, relate  back  so  as  to  take  effect  at  the  time  when 
the  extent  was  commenced. "'^^  In  a  late  Connecticut 
jcase,  however,  it  is  said:  "It  is  true  that  under  a  levy 
jduly  perfected  the  title  of  the  creditor  commonly  re- 
lates back  to  the  first  step  in  the  process;  but  this  legal 
Action  is  never  permitted  to  work  injustice  to  a  bona 
:fide  purchaser,  in  whom  any  rights  may  meanwhile  be- 
come vested."  ^'"^  But  at  what  time  does  an  extent 
commence?  In  Maine,  it  was  once  held  that  an  ex- 
tent could  not  be  considered  as  commenced  until  the 
appraisers  were  sworn;  '"'*  and  it  was  doubted  whether 
it  could  be  regarded  as  begun  before  the  lands  were 
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shown  to  them  to  be  appraised.  This  decision  has  beeo 
disapproved  elsewhere.  In  Massachusetts,  it  is  clear" 
that  the  extent  begins  at  Ifeast  as  early  as  the  raoment 
when  the  debtor  is  notified  to  select  an  appraiser;  and 
it  is  probable  that  it  begins  as  soon  as,  by  an  indorse-- 
ment  on  his  writ,  or  by  any  other  means,  the  officer  has- 
indicated  his  intention  of  extending  any  particular  par- 
cel of  real  estate.^''^  If  an  attachment  and  a  subse' 
quent  levy  under  the  execution,  issued  in  the  same 
case,  "are  both  valid,  then  the  creditor's  title  will  re 
late  back  to  the  attachment,  and  take  date  from  that 
time.  If  the  levy  is  valid  and  the  attachment  void, 
then  the  creditor's  title  will  take  date  from  the  time  of 
the  levy;  and  the  fact  that  the  officer  refers  to  the  at- 
tachment in  his  return  upon  the  execution  will  not  af' 
feet  the  validity  of  the  levy."  »''*' 

§  391.    The  Ultimate  Effect  of  the  Extent,  if  no  re^ 

demption  is  made,  is  to  invest  the  creditor  with  all 
the  title  and  right  in  the  real  estate  taken  to  which 
the  debtor  was  entitled  at  the  time  of  the  levy.^'^'^  The 
judgment,  debt,  to  the  extent  of  the  value  of  the  real 
estate  set  off,  is  regarded  as  satisfied  and"  paid.^''*  If 
the  lands  do  not  belong  to  the  debtor,  the  creditor  can 
acquire  no  title  and  no  seisin  ^"^^  by  virtue  of  his  extent, 
nor  can  he  thereby  acquire  any  interest  in  such  title  as 
may  subsequently  become  vested  in  the  defendant. ^^"^ 
But  as  soon  as  seisin  is  delivered  by  the  officer  to  the 
creditor,  he  becomes,  until  redemption  is  made,  in' 
vested  with  all  the  defendant's  title  in  the  property^ 
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878  Moore  v.  McMillan,  54  Vt.  17. 

879  Bott  V.  Bumell,  9  Mass.  96. 

880  Freeman  v.  Thayer,  33  Me.  76. 
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■The  title  and  right  of  possession  tliereby  acquired  are  . 
sufficient  to  entitle  the  judgment  creditor  to  enter  upon 
the  land.^®^  If  the  defendant  continues  in  possession, 
lie  must  be  regarded  as  a  mere  te'uant  at  sufferance. ^*- 
'The  creditor  may,  by  virtue  of  his  own  seisin,  maintain 
a  real  action,  or  recover  in  trespass  against  the  debtor 
for  continuing  in  possession.^^^ 

881  Bergeron  v.  Dartmouth  Sav.  Bank,  62  N.  H.  655. 

382  Bryant  v.  Tucker,  39  Me.  383;  Nason  v.  Grant,  21  Me.  160;  Nick- 
.erson  v.  Whittier,  20  Me.  223. 

383  Langdon  v.  Potter,  3  Mass.  215;  Gore  v.  Brazier,  3  Mass.  523, 
-S  Am,  Dec.  182. 
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CHAPTER  XXIX. 

PEOCEEDINGS   AT   LAW  SUPPLEMENTAL   TO  OE  IN 
AID  OP  EXECUTION. 

§  392.  Definition  of  supplemental  proceedings,  and  of  other  terms 
used  In  this  chapter. 

§  393.    The  object  of  supplemental  proceedings. 

§  394.  Whether  supplementary  proceedings  supersede  creditor's 
suits. 

§  395.  The  nature,  classification,  and  effect  of  supplemental  pro- 
ceedings. 

I  396.    On  what  judgments  and  in  what  time  may  be  prosecuted. 

I  397.    Courts  and  judges  having  jurisdiction. 

§  398.    Who  may  prosecute. 

^  398a.  Against  whom  may  be  prosecuted. 

I  398b.  Witnesses,  and  their  examination. 

PROCEEDINGS  AGAINST  THE  DEFENDANT. 
•I  399.    Facts  necessary  to  authorize. 
-§  400.    Affidavit. 

%  401.     The  order  to  appear,  and  objections  thereto. 
S  401a.  Arrest  of  the  defendant. 
%  402.     Serving  the  order. 

-§  403.    Appearing  before  the  judge  or  referee. 
§  403a.  Grounds  far  discharging  defendant  without  examination, 
§  404.     The  examination. 

-§  405.     The  order  to  be  made  after  the  examination. 
§  406.    Proceedings  to  reach  known  assets  in  the  hands  of  defend- 
ant. 
§  406a.  Second  examination  of  defendant. 

PROCEEDINGS  AGAINST  THIRD  PERSONS. 
§  407.    This  proceeding  is  independent  of  the  others. 
§  408.    Order  of  examination,  how  procured,  and  facts  necessary 

to  support. 
I  409.    The  principal  debtor  should  be  summoned,  and  not  hi3 

agents. 
§  410.    Over  whom  the  judge  may  exercise  jurisdiction. 
J  411.    To  whom  notice  must  be  given. 
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S  412.  The  effect  of  tlie  notice. 

§  ,413.  The  effect  of  the  notice  as  suspending  liability  for  interest, 

§  414.  The  effect  of  the  notice  on  subsequent  demands. 

§  415.  The  answer  and  examination. 

§  41G.  Defenses  of  the  person  summoned^ — considered  generally. 

§  417.  Offsets. 

§  418.  The  order  to  be  made  after  the  examination  and  its  effect, 

§  410.  The  receiver— his  appointment,  rights,  and  duties. 

§  420.  The  property  that  may  fee  reached. 

§  421.  The  power  to  punish  for  disobedience. 

§  422.  Costs. 

§  423.  Of  the  right  of  the  debtor  of  defendant  to  pay  the  officer 

holding  the  writ, 

i  423a.  The  effect  of  orders  as  res  judicata. 

§  392.  Definition  of  Supplemental  Proceedings,  and 
of  Other  Terms  Used  in  This  Chapter.— The  ordinary 
method  of  enforcing  a  judgment  for  money  is  by  levy 
and  sale  of  the  property  of  the  defendant.^  This 
method  frequently  proves  inadequate,  and,  hence,, 
various  other  methods  have  been  resorted  to  for  the 
purpose  of  obtaining  satisfaction.  One  of  the  most 
familiar  of  these  is  by  a  proceeding  in  chancery,  com- 
monly known  as  a  creditor's  suit.  The  object  of  this, 
suit  vras  either  to  obtain  a  discovery  of  assets  subject 
to  execution  at  law,  or  to  secure  the  interposition  of 
courts  of  equity  to  set  aside  fraudulent  transfers  and 
assignments,  or  else  to  obtain  satisfaction  out  of  assets- 
which  were  not  within  reach  of  an  ordinary  writ  of 
execution.  Under  the  statutes  now  in  force  in  the 
United  States,  the  necessity  for  creditors'  suits  is  very 
materially  diminished.  By  virtue  of  garnishments,  of 
trustee  process,  or  of  proceedings  supplemental  to  exe- 

1  The  defendant  and  the  defendant's  debtor  cannot  be  joined  as- 
codefendants.  They  are  under  no  joint  obligation  to  the  plaintiff. 
Hence  the  necessity  of  some  proceeding,  such  as  garnishment  or 
trustee  process,  by  which  the  plaintiff  can  obtain  the  benefit  of 
choses  In  action  belonging  to  the  defendant.  Lee  v.  F.  L.  Ins.  Co.r 
1  Handy,  217;  Hays  v.  N.  B.  &  N.  H.  T.  &  B.  Co.,  1  Handy,  281. 
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cution,  several  of  the  objects  formerly  accomplished 
by  creditors'  bills  are  now  more  speedily  and  easily 
obtained  by  proceedings  at  law.  In  some  of  the  states, 
the  statutes  providing  for  garnishment  under  writs  of 
attachment  are  made  applicable  to  proceedings  under 
execution.^  In  other  states,  statutory  provisions  have 
been  enacted,  which  apply  exclusively  to  writs  of  exe- 
cution, and  the  proceedings  had  thereunder  are  usually 
called  "supplemental"  or  "supplementary  proceed- 
ings," or  "proceedings  supplemental  to  execution."  In 
the  course  of  this  chapter  we  shall  usually  employ  the 
term  "garnishee"  to  indicate  the  person  summoned  to 
appear,  whether  the  proceedings  against  him  are  under 
statutes  concerning  trustee  process,  or  in  relation  to 
garnishment,  or  under  those  providing  for  supple- 
mental proceedings.  And  we  shall  generally  apply 
the  term  "garnishment"  to  indicate  any  proceeding 
taken  under  execution  against  the  defendant's  debtor, 
whether  this  proceeding  is  by  trustee  process,  or  under 
a  statutory  provision  authorizing  a  garnishment,  or 
under  one  purporting  to  provide  for  proceedings  sup- 
plemental to  execution.  The  use  to  which  we  propose 
to  devate  these  terms  may  be  such  as  to  provoke  just 
criticism,  but  we  trust  that  it  will  not  in  any  case  pre- 
vent us  from  being  clearly  understood. 

§  393.    The  Object  of   Supplemental    Proceedings.— 

.  By  proceedings  supplemental  to  execution,  the  plain- 
tiff usually  seeks  to  accomplish  one  of  four  different 
objects:  1. 'The  plaintiff  may  compel  the  judgment 
debtor  to  appear  and  answer  concerning  his  property, 
and  may  thus  be  enabled  to  ascertain  from  the  defend- 

2  Sayles'  Tex.  Civ.  Stats.,  §  217. 
Vol.  III.— 135 


§  393  SUPPLEMENTAL  PEOCEEDINGS.  2146 

ant  whether  he  has  any  assets  subject  to  execution.* 
2.  The  plaintiff  may,  upon  proof  that  the  defendant 
has  property  which  he  unjustly  refuses  to  apply  to  the 
satisfaction  of  the  judgment,  obtain  an  order  for  the 
arrest  or  examination  of  the  debtor,  and  also  for  the  de- 
livery by  the  debtor  of  such  property  in  his  hands  as 
may  be  liable  to  the  writ*  3.  The  plaintiff  may  obtain 
an  order  that  any  person  or  corporation  having  prop- 
erty of  the  judgment  debtor,  or  indebted  to  him,  shall 
appear  and  answer  concerning  the  same;  and  may 
■either  obtain  an  order  requiring  the  delivery,  by  the 
•corporation  or  persons"  so  summoned,  of  property  in 
their  possession,  or  may  be  authorized  to  commence 
proceedings  to  obtain  possession  of  the  property,  or  to 
recover  a  debt  due  to  the  defendant  from  the  persons 
or  corporations  summoned.^  4.  The  plaintiff  may,  in 
some  instances,  under  proceedings   supplemental  to 

3  Cal.  Code  Civ.  Proc,  §  714;  N.  Y.  Code  Civ.  Proc,  1895,  §  2430; 
Ohio  Rev.  Stats.,  7th  ed.,  §  5472;  Iowa  Code,  1897,  §  4072;  S.  C. 
Code  Civ.  Proc,  §  812;  Kev.  Stats.  Nev.,  §  3262;  Stats.  Wis.,  §  3030; 
Ind.  Code  Civ.  Proc,  1894,  §  827;  Kan.  Code  Civ.  Proc,  1897,  §  502. 

*  N.  Y.  Code,  §  2447;  Cal.  Code  Civ.  Proc,  §  715;  Ohio  Rev.  Stats., 
7th  ed.,  §  5473;  lovi'a  Code,  §§  4073,  4085;  Gen.  Stats.  Nev.,  §  3263; 
S.  C.  Code  Olv.  Proc,  §  312;  Stats.  Wis.,  §  30g0;  Ind.  Code  Civ.  Proc, 
^  828;  Kan.  Code  Civ.  Proc,  §  503. 

5  Cal.  Code  Civ.  Proc,  §  717;  Ohio  Rev.  Stats.,  §  5475;  S.  C.  Code 
C'lv.  Proc,  §  314;  Gen.  Stats.  Nev.,  §  3265;  Stats.  Wis.,  §  3029;  Ind. 
Code  Civ.  Proc,  §  831;  Kan.  Code  Civ.  Proc,  §  508.  The  statutory 
classification  made  by  statute  in  New  York  is  as  follows:  "This 
title  provides  for  three  distinct  remedies,  as  follows:  1.  An  order 
made  or  a  warrant  issued  against  a  judgment  debtor  after  the  return 
of  an  execution;  2.  An  order  made  or  a  warrant  issued  against  a 
judgment  debtor  after  the  issuing  and  before  the  return  of  an  exe- 
cution; 3.  An  order  made  aftei«  the  issuing  and  either  before  or 
after  the  return  of  an  execution,  against  a  person  who  has  property 
of  the  judgment  debtor  or  is  indebted  to  him.  The  proceedings  un- 
der subdivision  third  of  this  section  may  be  pursued  either  alone  or 
simultaneously  with  the  proceedings  under  either  subdivision  first 
or  subdivision  second."     N.  Y.  Code  Civ.  Proc,  §  2432. 
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execution,  reach  assets  which,  though  known  to  him, 
and  not  in  the  possession  of  a  third  person,  are  never- 
theless beyond  the  reach  of  an  ordinary  execution." 
■"An  examination  of  the  several  provisions  of  the  Code 
of  Civil  Procedure  relating  to  supplementary  proceed- 
ings shows  that  its  purpose  is  to  furnish  a  simple  and 
ready  substitute  for  all  equity  proceedings  in  discover- 
ing and  applying  the  property  of  the  debtor,  which  can- 
not otherwise  be  reached,  to  the  payment  of  his 
-debts." ''  ^'A  proceeding  supplementary  to  execution 
is  but  the  prolongation  of  the  original  action,  and  as 
full  redress  both  in  law  and  in  equity  may  now  be  ob- 
tained by  a  resort  to  this  statutory  remedy,  it  is  but 
a  substitute  for  the  former  creditors'  bill,  and  partakes 
of  its  essential  nature,  and  is  a  new  and  independent, 
though  subsidiary  suit."  **  To  make  the  proceeding 
more  effective  by  preventing  any  change  in  the  condi- 
tion of  the  defendant's  affairs,  after  its  institution,  an 
order  may  be  procured  in  the  nature  of  an  injunction 
forbidding  him  and  any  person  owing  him  or  having 
possession  of  his  property  from  making  any  payments 
or  transfers  thereof  until  the  further  order  of  the 
■court.® 

§  394.  Whether  Statutes  Authorizing  Supplemental 
Proceedings  Abolish  Creditors'  Suits.— it  has  very  fre- 
-quently  been  stated  that  proceedings  supplemental  to 

0  In  Indiana  ehoses  in  action  can  be  subjected  to  execution  only 
by  supplemental  proceedings.  Keightley  v.  Walls,  27  Ind.  384;  Ohio 
:Rev.  Stats.,  §  5464;  Iowa  Code,  §§  4087-4090,  4099;  Kan.  Code  Civ. 
JProc,  §  501. 

7  Joyce  V.  Shafard,  9  N.  Y.  Civ.  Proc.  Eep.  345. 

8  Munds  V.  Cassidy,  98  N.  C.  558.  ' 

■Batterman  v.  Finn,  32  How.  Pr.  501;  Coates  v.  Wilkes,  94  N.  C. 
174;  Farmei's'  etc.  N.  B.  v.  Burns,  109  N.  C.  105;  In  re  Perry,  30 
-Wis.  2G8. 
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execution  are  a  substitute  for  creditors'  suits.*"  From 
this  general  declaration  contained  in  many  of  the  de- 
cisions, it  has  sometimes  been  inferred  that  creditors* 
s\iits  cannot  be  sustained  under  any  circumstances  in 
a  state  where  the  remedy  by  supplemental  proceed' 
ings  has  been  given  by  statute.**  But  it  must  be -re- 
membered that  while  proceedings  supplemental  to 
execution  accomplish  several  of  the  purposes  formerly 
realized  by  creditors'  suits,  yet  that  they  cannot  ac- 
complish all  those  purposes.  Where  the  statutes  have 
provided  adequate  remedies  at  law,  those  remedies 
may  perhaps  be  construed  as  furnishing  a  sufficient 
reason,  in  the  cases  to  which  they  apply,  for  refusing 
to  give  relief  by  proceedings  in  equity.  Hence,  it  is 
probable  that  a  creditor's  bill  for  the  discovery  of  as- 
sets cannot  now  be  sustained  in  many  of  the  states, 
for  it  is  obvious  that  all  which  could  be  accomplished 
by  such  a  suit  can  be  more  easily  and  quickly  obtained 
by  an  examination  of  the  debtor,  or  of  third  persons, 
in  proceedings  supplemental  to  execution.*^  That  the 
remedy  by  supplemental  proceedings  is  exclusive  may 
be  maintained  with  special  force  in  states  whose  pro- 
ceedings are  regulated  by  a  code,  and  the  provisions 

10  gale  V.  Lawson,  4  Sand.  718;  Driggs  v.  Williams,  15  Abb.  Pr, 
477;  Dunham  v.  Nicholson,  2  Sand.  636;  Quick  v.  Keeler,  2  Sand.  231; 
People  V.  Mead,  29  How.  Pr.  360;  Ke  Kemington,  7  Wis.  643;  Adama 
V.  Hacliett,  7  Cal.  187;  McCuUough  v.  Clark,  41  Cal.  298;  Smith  V, 
Weeks,  60  Wis.  94. 

11  Graham  v.  L.  C.  &  M.  E.  R.  Co.,  10  Wis.  459;  Seymour  v.  Briggs, 
11  Wis.  196.  But  creditors'  bills  have  been  restored  to  the  procedure 
of  this  state.  Williams  v.  Sexton,  19  Wis.  42;  Winslow  v.  Dousman, 
18  Wis.  456.  In  Indiana,  proceedings  supplemental  to  execution 
will  "be  confined  to  cases  clearly  within  the  provisions  of  the  stat- 
ute."   Burt  V.  Hoettinger,  28  Ind.  217. 

12  Taylor  v.  Persse,  15  Plow.  Pr.  417;  Figg  v.  Snook,  9  Ind.  202; 
Catlin  V.  Doughty,  12  How.  Pr.  457;  Jlason  v.  Weston,  29  Ind.  561. 


S149  SUPPLEMENTAL  PEOCEEDINGS.  §'394 

of  the  code  are  adequate  to  the  accomplishment  of  the 
end  sought  by  a  creditor's  bill.  A  code  of  procedure 
is  usually  understood  as  prescribing  remedies  which 
are  exclusive  in  their  nature,  and  which,  when  ap- 
plicable to  the  relief  sought,  exclude  or  supplant  all 
other  modes  of  redress.  Whether  these  principles  ap- 
ply to  supplemental  proceedings  has  not  been  consid- 
ered in  a  majority  of  the  states  in  which  they  are  au- 
thorized; but  the  result  of  such  consideration  as  has 
been  given  supports  the  view  that  they  supplant  pro- 
ceedings in  equity,  unless  some  special  ground  exists 
upon  which  to  invoke  the  power  of  chancery.*'*  Hence, 
after  considering  the  code  of  that  state  and  the  various 
decisions  thereunder,  the  supreme  court  of  California 
concluded  that  "it  is  not  necessary,  however,  to  go  to 
the  length  of  saying  that  a  creditors'  bill  could  not  be 
sustained  here  under  any  circumstances;  for  there 
might,  perhaps,  be  cases  in  which  the  sta,tutory  pro- 
ceedings would  not  afford  an  adequate  remedy;  but 
they  must  be  pursued,  unless  in  those  exceptional  cases 
in  which  it  appears  that  equity  must  be  invoked,  be- 
cause the  legal  remedies  are  unavailing."  **  But  two 
of  the  chief  objects  of  creditors'  bills  were  to  reach 
equitable  assets  and  to  set  aside  fraudulent  transfers 
of  property.  For  the  pursuit  of  these  objects,  supple- 
mental proceedings  do  not  afford  an  adequate  remedy, 
and  hence  both,  as  formerly,  may  still  be  pursued  by 
creditors'  suits.**^ 

13  Rand  V.  Rand,  78  N.  0.  12;  Hexter  v.  Clifford,  5  Colo.  168;  High 
V.  Bank  of  Commerce,  95  Oal.  386,  29  Am.  St.  Rep.  121;  Mason  v. 
Weston,  29  Ind.  561;  Sperling  v.  Calfee,  7  Mont.  514;  Smith  V. 
Weeks,  60  Wis.  94. 

1*  Herrlich  v.  Kaufmann,  99  Cal.  271,  37  Am.  St.  Rep.  50. 

18  Pope  V.  Cole,  64  Barb.  406;  Taylor  v.  Persse,  15  How.  Pr.  417; 
Goodyear  v.  Betts,  7  How.  Pr.  187;  Rogers  v.  Hern,  2  Code  R.  79; 
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The  judicial  declaration  so  frequently  made,  that 
supplemental  proceedings  are  substitutes  for  creditors'' 
bills,  has  something  beyond  a  mere  descriptive  signifi- 
cance. In  other  words,  its  effect  is  not  limited  to  the- 
mere  designation  of  the  purpose  and  result  of  supple- 
mental proceedings,  but  naturally  extends  to  the  adop- 
tion, in  the  conduct  and  determination  of  these  pro- 
ceedings, of  the  rules  of  equity  applicable  to  creditors' 
bills.^**  Hence,  as  a  creditor's  bill  would  be  dismissed 
for  want  of  equity,  if  it  failed  to  disclose  any  reason 
for  not  resorting  to  the  tribunals  of  the  law,  so  it  i» 
said  that  supplemental  proceedings  will  not  be  toler- 
ated unless  it  appears  that  the  plaintiff  could  not 
successfully  proceed  'by  the  ordinary  methods  of  levy 
and  sale  under  execution.^'^  A  creditor's  bill  might 
reach  equitable  assets  and  other  property  not  subject 
to  execution  at  law.  Supplemental  proceedings,  being 
a  substitute  for  creditors'  bills,  must  be  held  to  em- 
brace within  their  scope  the  same  classes  of  property.^* 
And  as  various  ancillary  remedies,  such  as  injunctions,, 
the  appointment  of  receivers,  and  the  like,  will,  if  nec- 
essary, be  granted  in  aid  of  a  creditor's  suit,  so,  also, 
will  they  be  allowed  to  make  effectual  supplemental 

Hammond  v.  H.  R.  I.  &  M.  Co.,  20  Barb.  378;  11  How.  Pr.  29;  Bart- 
lett  V.  Drew,  4  Lans.  444;  60  Barb.  048;  Parshall  v.  Tillou,  13  How. 
Pr.  7;  Bennett  v.  McGuire,  58  Barb.  625;  Gere  v.  Dibble,  17  How. 
Pr.  31;  Phelps  v.  Piatt,  50  Barb.  430;  Tafti  v.  Wright.  47  How.  Pr. 
1;  Davis  v.  Turner,  4  How.  Pr.  190;  McKeithan  v.  Walker,  06  N.  C. 
05;  Burt  v.  Hoettinser,  28  Ind.  217;  Parsons  v.  Meyburg,  1  Duvall, 
200;  Ludes  v.  Hood,  29  Kan.  49;  Monroe  v.  Reid,  46  Neb.  316;  Klos- 
terman  v.  Mason  Co.  C.  R.  Co.,  8  W^ash.  281. 
le  Smith  v.  Mahony,  3  Daly,  285. 

17  Cushman  v.  Gephart,  97  Ind.  46;  Dillman  v.  Dillman,  90  Ind, 
585;  Balz  v.  Bennighoff,  5  Ind.  App.  522. 

18  Pacific  Bank  v.  Robinson,  57  Cal.  520,  40  Am.  Eep.  120;  Smith 
V.  Weeks,  60  Wis.  94. 
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proceedings.^"  So  proceedings  supplemental  to  execu- 
tion may,  like  a  creditor's  suit,  entitle  the  plaintiff  to 
the  preference  conceded  to  a  vigilant  creditor,  and 
vest  in  him  a  lien  upon  equitable  assets.^ 

§  395.  The  Nature,  Classification,  and  Effect  of  Sup- 
plemental Proceedings.— The  objects  of  supplemental 
proceedings  are  of  a  very  unmistakable  character;  but 
in  some  of  the  states,  the  nature  or  classification  of 
such  proceedings  has  developed  considerable  judicial 
dissension.  Thus,  in  New  York,  they  have  sometimes 
been  regarded  as  special  proceedings;  ^^  sometimes,  as 
in  their  nature  and  character,  a  new  suit;^^  and  more 
frequently  and  justly  they  have  been  treated  as  pro- 
ceedings in  the  original  action  taken  for  the  purpose  of 
rendering  effectual  the  judgment  therein.^  The- 
courts  of  Indiana,  nevertheless,  insist  that,  though 
proceedings  supplementary  to  execution  are  in  aid  of 
the  judgment  in  the  original  action,  they  are  not  part 
of  such  action,  but  constitute  a  new  and  independent 
suit.=** 

■  19  Coates  V.  "Wilkes,  92  N.  0.  376. 

20  Lynch  v.  Johnson,  48  N.  Y.  27. 

21  Davis  V.  Turner,  4  How.  Pr.  190;  Campbell  v.  Foster,  16  How. 
Pr.  275;  N.  Y.  C.  C.  P.,  §  2433;  Graves  v.  Scoville,  12  N.  Y.  Civ.  Proc. 
K.  16.5.  They  are  now  classified  as  special  proceedings  by  the  code 
of  New  York.     Fiske  v.  Twigg,  .50  N.  Y.  Sup.  Ct.  69. 

22  Griffin  v.  Dominguez,  2  Duer,  656;  Driggs  v.  Williams,  15  Abb. 
Pr.  477;  Underwood  v.  Suteliffe,  10  Hun,  453. 

23  Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  016;  Dresser  v. 
Van  Pelt,  15  How.  Pr.  19;  President  v.  Spencer,  15  How.  Pr.  412; 
Gould  V.  Torrance,  19  How.  Pr.  560;  Mallory  v.  Gulick,  15  Abb.  Pr. 
307,  note;  Ross  v.  Clussman,  3  Sand.  676;  Seeley  v.  Black,  35  How. 
Pr.  369;  Wegman  v.  Childs,  41  N.  Y.  159;  Wright  v.  Nostrand,  94 
N.  Y.  45;  Collins  v.  Angell,  72  Cal.  513;  McCaskill  v.  Lancashire, 
83  N.  C.  393;  Kennesaw  Mills  Co.  v.  Walker,  19  S.  0.  104;  Bstey  v. 
Fuller  I.  Co.,  82  la.  678;  Barker  v.  Dayton,  28  Wis.  367. 

24  Harper  v.  Behagg,  14  Ind.  App.  427;  Pounds  v.  Chatham,  95 
Ind.  342;  Chicago  etc.  R.  W.  Co.  v.  Summers,  113  Ind.  10,  3  Am. 
St.  Rep.  616. 
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They  are  proceedings  at  law,^^  and  riot  suits  in 
equity.  Hence,  they  cannot  be  employed  to  accom- 
plish the  foreclosure  of  a  chattel  or  other  mortgage 
held  by  the  judgment  debtor  on  the  property  of  a 
garnishee.^**  In  New  York,  before  the  adoption  of  the 
present  code,  the  court  of  appeals,  speaking  of  a  sup- 
plemental proceeding,  said:  "This  proceeding  cannot, 
therefore,  be  termed  a  special  statutory  proceeding 
before  a  court  or  officer  of  limited  jurisdiction  in  the 
sense  that  the  facts  conferring  jurisdiction  of  the  mat- 
ter must  be  affirmatively  proved  whenever  questioned 
in  a  collateral  proceeding;  but  it  is  simply  a  new  rem- 
edy in  an  action  in  which  the  court  is  possessed  of 
general  jurisdiction,  and  where  the  acts  of  the  officers 
are  entitled  to  all  the  presumptions  of  regularity 
which  belong  to  the  proceedings  of  courts  of  general 
jurisdiction.  It  seems  to  us,  therefore,  that  the  orders 
of  a  court  or  judge  authorized  by  law  to  act  in  such 
a  proceeding  must  be  presumed  to  be  regular  until 
annulled  in  a  direct  proceeding  to  review  or  set  them 
aside;  and  that  such  orders,  so  far  as  they  recite  the 
facts  necessary  to  confer  jurisdiction  upon  a  court  or 
judge  to  move  in  the  proceedings,  furnish  prima  facie 
evidence  of  the  existence  of  such  facts."  ^'^ 

Proceedings  supplementary  to  execution  do  not 
terminate  or  suspend  other  remedies  at  law  which  the 
plaintiff  is  entitled  to  pursue  under  his  judgment.  He 
may,  therefore,  notwithstanding  these  proceedings  and 
the  appointment  of  a  receiver  therein,  issue  execution 
in  the  action  and  cause  it  to  be  levied  upon  any  prop- 

25Estey  V.  Fuller  I.  Co.,  82  la.  678;  Williams  v.  Galllct,  11  Or. 
S37. 

20  Knowles  v.  Herbert,  11  Or.  240. 
27  Wright  V.  Nostrand,  94  N.  Y.  45. 
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erty,  the  title  or  possession  of  which  is  not  vested  in 
the  receiver.^**  So,  if  for  the  purpose  of  preserving 
some  right  or  remedy,  it  is  necessary  for  him  to  issue 
-execution  at  ^ny  particular  time,  the  pendency  of  sup- 
plemental proceedings  does  not  exonerate  him'  from 
procuring  such  issuing.^®  These  proceedings  are  ter- 
minated by  an  assignment  for  the  benefit  of  creditors 
made  before  any  lien  has  attached  to  any  property,  or 
"by  any  other  act  which  necessarily  renders  it  impos- 
sible for  the  supplemental  proceedings  to  secure  any. 
iidvantage  to  the  judgment  creditor."^ 

The  decision  or  order  made  by  the  court  or  judge,  in 
proceedings  supplemental  to  execution,  is  conclusive 
upon  the  parties.  If  the  person  summoned  is  dis- 
charged, his  liability  cannot  be  again  drawn  in  ques- 
tion, unless  it  is  shown  he  has,  since  his  former  exam- 
ination, acquired  property  subject  to  the  writ.^^ 

§  396.  On  What  Judgments  and  within  What  Time 
may  be  Prosecuted. — As  a  general  rule,  these  proceed- 
ings may  be  prosecuted  on  any  valid  personal  judg- 
ment or  decree  for  the  payment  of  a  specific  sum  of 
money, ^^  upon  which  a  right  to  execution  against  the 

28  Smitli  V.  Davis,  63  Hun,  100. 

29  Newgas  v.  Solomon,  20  Abb.  N.  C.  175. 
so  Holton  V.  Burton,  78  Wis.  321. 

31  Carter  v.  Clarke,  7  Robt.  43;  Orr's  Case,  2  Abb.  Pr.  457. 

32  Barker  v.  Dayton,  28  Wis.  367;  Bailey  v.  Dubuque  W.  E.  R.,  13 
Iowa,  97;  Sage  v.  St.  Paul  etc.  R.  Co.,  47  Fed.  Rep.  3.  If  an  order 
is  entered  requiring  the  purchaser  at  a  judicial  sale  to  pay  the  dam- 
ages or  deficiency  resulting  from  a  resale,  on  which  an  execution 
may  Issue,  it  may  be  enforced  by  supplemental  proceAiings.  Ly- 
4ecker  v.  Smith,  44  Hun,  454.  Perhaps  it  may  be  necessary  for  the 
Judgment  to  be  actually  entered  as  well  as  rendered.  In  Montana, 
it  was  held  that  the  entry  of  a  judgment  nunc  pro  tune  could  not 
support  supplemental  proceedings  previously  instituted.  Barber  v. 
Briscoe,  9  Mont.  341. 
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judgment  debtor  exists.^'  The  code  of  New  Tork 
limits  the  judgments  upon  which  supplemental  pro- 
ceedings may  be  based  to  those  which  "have  been  ren- 
dered upon  the  judgment  debtor's  appearance,  or  by  a 
personal  service  of  the  summons  upon  him."  It  was- 
hence  claimed  in  that  state  that  a  judgment  entered 
upon  a  recognizance  after  a  forfeiture,  there  being  no- 
action  and  no  appearance  by  the  judgment  debtor,  fell 
within  this  limitation,  but  the  court,  holding  otherwise,, 
said:  "The  purpose  and  scope  of  that  limitation  i» 
quite  plain.  There  are  cases  in  which  a  formal  judg- 
ment is  rendered  in  which,  nevertheless,  the  apparent 
debtor  is  not  generally  and  personally  liable,  for  lack 
of  appearance  or  service  of  summons,  as  actions  begun 
by  attachment  or  against  joint  debtors  where  some 
only  have  been  served,  in  which  the  liability  is  con- 
fined to  some  specific  property  and  does  not  end  in  a 
general  execution.  Manifestly,  in  such  case  the  de- 
fendant, affected  only  by  the  lien  on  the  specific  prop- 
erty charged,  and  not  personally  liable  beyond  that,, 
should  not  be  subjected  to  the  supplementary  proceed- 
ings. But  the  limitation  was  not  intended  to  protect 
a  judgment  debtor  who  is  liable  personally  and  gen- 
erally, against  whom  a  general  execution  issues,  and 
all  whose  property  is  bound  by  it.  There  is  no  reason 
for  a  discrimination  among  debtors  of  that  class  and 
character."  "* 

As  a  state  has  no  jurisdiction  over  nonresidents,  a. 
personal  judgment  against  a  nonresident,  unless  based 
upon  his  appearance  in  the  action,  or  on  a  personal 
service  of  process  made  on  him  in  the  state,  is  void,. 

S3  Siegel  v.  Schueck,  60  111.  App.  429;  Pierce  v.  Wade,  19  111.  App. 
185. 
34  People  V.  Cowan,  146  N.  Y.  348. 
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and  cannot  be  aided  by  proceedings  supplemental  ta 
execution.^^  These  proceedings  are  available  where 
judgment  has  been  rendered  under  the  joint-debtor 
act,  based  upon  service  on  one  only  of  the  defend' 
ants;  ^"*  and  also  to  enforce  the  collection  of  interest 
and  costs,  after  the  principal  sum  of  the  judgment  has- 
been  paid,^''  or  to  ehforce  a  judgment  for  costs  only.''^ 
A  valid  judgment  may  be  entered  against  an  infant,  a 
lunatic,  or  a  married  woman,  and  when  entered  may  be 
enforced  by  execution;  and  proceedings  supplemental 
to  execution  may  be  prosecuted  on  such  judgment  aS 
well  as  upon  a  judgment  against  a  person  laboring 
under  no  disability.^"  If  a  judgment  is  against  an 
administrator  personally,  it  forms  a  proper  and  suffix 
cient  basis  for  supplemental  proceedings.*"  Some- 
times these  proceedings  are  confined  to  judgments  of 
not  less  than  a  specified  amount.*-*^ 

When  the  right  to  prosecute  supplemental  proceed'- 
ings  once  becomes  perfect,  it  continues  during  the  life 
of  the  judgment,  and  is  not  barred  by  any  lapse  of 
time  less  than  that  which  could  bar  the  assertion  of 

S5  Bartlett  v.  McNeil,  60  N.  T.  53;  Bartlett  v.  Spicer,  75  N.  Y.  528. 
38  Jones  V.  Lawlin,  1  Sand.  722;  Emery  v.  Emery,  9  How.  Pr.  130r 

37  Johnson  v.  Tuttle,  17  Abto.  Pr.  315. 

38  Davis  V.  Herrlg,  65  How.  Pr.  290;  Davis  v.  Jones,  8  N.  Y.  CiVr 
Proc.  R.  43;  Re  Sirritt,  54  N.  Y.  Siipp.  666. 

39  Lederer  v.  Ehrenfeld,  49  How.  Pr.  403;  Blake  v.  Respass,  77" 
N.  C.  193;  Thompson  v.  Sargent,  15  Abb.  Pr.  452;  Clinkscales  Vr 
T-Iall,  15  S.  C.  602. 

40  Rhodes  V.  Casey,  20  S.  C.  491. 

41  Thus,  In  New  Yorli,  supplemental  proceedings  cannot  be  sus- 
tained on  a  judgment  of  less  than  twenty-five  dollars,  exclusive  of 
costs.  Butts  V.  Dicldnsou,  20  How.  Pr.  23,0;  12  Abb.  Pr.  60;  Vultff 
v.  Whitehead,  2  Plilt.  596;  Anonymous,  32  Barb.  201;  Whitlock'* 
Case,  1  Abb.  Pr.  320;  N.  Y.  Code  Civ.  Proc,  §  2458;  Riddle  and 
Bullard's  Sup.  Proc.  52.  Supplemental  proceedings  may  be  prose' 
cuted  on  transcript  from  a  iustice's  court,  filed  with  the  count/ 
clerk.     Conway  v.  Hitchins,  9  Barb.  378. 
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the  judgment.*^  In  New  York,  where  the  proceeding 
is  against  the  defendant  to  compel  him  to  appear  and 
be  examined  concerning  his  property,  it  must  be  insti- 
tuted at  any  time  within  ten  years  after  the  return  of 
.an  execution  against  property  wholly  or  partly  unsat- 
isfied.'*^ If  an  execution  has  been  returned  more  than 
ten  years,  and  the  judgment  is  still  in  force,  the  judg- 
ment creditor  may  have  an  alias  execution  issued,  and 
on  its  return,  partly  or  wholly  unsatisfied,  may,  at  any 
time  within  ten  years  thereafter,  institute  proceedings 
against  the  defendant,  if  the  judgment  remains  unsat- 
isfied, and  not  barred  by  the  statute  of  limitations.** 

A  general  declaration  in  a  statute  that  supple- 
jnental  proceedings  may  be  instituted  at  any  time 
after  the  execution  is  returned  satisfied  must  be  con- 
strued in  connection  with  other  provisions  of  the  stat- 
ute tending  to  show  when  the  judgment  ceases  to  be 
i)perative.  Thus,  if  there  be  a  time  prescribed  after 
which  no  writ  can  issue,  nor  any  action  be  sustained, 
upon  the  judgmfe-nt,  and  after  which  it  ceases  to  be  a 
lien  on  real  property,  this  indicates  a  legislative  in- 
tention to  destroy  the  judgment  after  the  periods 
^stated.  Supplemental  proceedings  "are  prosecuted 
{oT  the  same  purpose  for  which  an  execution  is  em- 
ployed, i.  e.,  as  a  means  of  enforcing  a  valid,  subsist- 
ing judgment.  When  it  is  ascertained  that,  for  any 
^'eason,  there  is  no  longer  any  judgment,  the  proceed- 
ing to  enforce  it  must  fall  to  the  ground.  It  is  imma- 
terial  whether  the  judgment   has  been   paid  or  has 

42  Green  v.  Hauser,  9  N.  Y.  Supp.  660;  Bolt  v.  Hauser,  10  N.  Y. 
•Bupp.  .397.  57  Hun,  567;  Riddle  and  Bullard's  Sup.  Proc.  77;  Owen 
V.  Duplsnac,  9  Abb.  Pr.  180;  Miller  v.  Rossman,  15  How.  Pr.  10; 
.fontra,  Currie  v.  Noyes,  1  Code  R.,  N.  S.,  198. 

I''  N.  Y.  Code  Civ.  Proc,  §  2435. 

m  Levy  V.  Kirby,  51  N.  Y.  Sup.  Ct.  G9. 
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ceased  to  possess  life  owing  to  the  lapse  of  time.  lit 
such  case,  there  is  no  longer  any  judgment  left  to  sup^ 
port  the  steps  taken  to  enforce  it."  *^  The  Code  of 
Civil  Procedure  of  New  York  declares  that  a  creditor  is 
entitled  to  institute  these  proceedings  at  any  time 
within  ten  years  after  the  return  of  an  execution  un^ 
satisfied.  A  judgment  is,  in  that  state,  "barred  after 
the  lapse  of  twenty  years.  It  ceases  to  be  a  lien  upon 
real  estate  and  chattels  real  fifteen  years  after  its  dock- 
eting. Supplemental  proceedings  were  sought  to  be 
maintained  on  a  judgment  more  than  fifteen  years^ 
though  within  less  than  twenty  years,  after  its  rendi' 
tion  and  docketing,  and  within  ten  years  after  an  exc 
cution  had  been  returned  unsatisfied.  The  court  held 
that  the  right  to  maintain  such  proceedings  began  at 
the  first  return  of  an  execution  unsatisfied,  and  must  be 
prosecuted  within  ten  years  thereafter,  and  the  right 
could  not  be  renewed  or  extended  by  causing  a  further 
writ  to  be  issued  and  returned  unsatisfied,  nor  other' 
wise  than  by  reviving  his  right  by  a  suit  upon  the  judg* 
ment  prosecuted  by  permission  of  the  court.  The  court 
further  held  that  the  right  of  the  plaintiff  was  barred, 
because  his  judgment  had  ceased  to  operate  as  a  lien 
upon  the  defendant's  real  estate  and  chattels  real,  and 
could  not,  therefore,  be  effective  to  reach  all  the  debt' 
or's  property  or  to  exhaust  the  legal  remedy,  and  added  f 
"When  the  various  provisions  of  the  code  authorizin<J 
these  proceedings  are  examined  and  considered  as  a 
general  scheme  to  take  the  place  of  the  former  bill  of 
chancery,  the  conclusion  is  reasonable  that  they  are  all 
based  upon  the  assumption  that  at  the  time  of  issuing' 
the  execution,  the  creditor  had  a  judgment  which  was 

4B  Merchants'  N.  B.  v.  Braithwaite,  7  N.  D.  358,  66  Am.  St.  Kepr 
653. 
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ii  lien  on  the  debtor's  real  estate  and  chattels  real, 
which  would  make  the  return  effective  to  exhaust  all 
rremedies  at  law.  They  were  not  framed  to  meet  a  case 
.like  this,  where,  at  best,  the  execution  could  reach  only 
personal  property.  While  the  statute  in  tei^ms  permits 
the  creditor  to  apply  for  the  order  within  ten  years 
from  the  return  of  an  execution  upon  a  judgment  un- 
iSatisfied,  yet  it  must  mean,  according  to  every  fair  anal- 
ogy, an  execution  which  is  effective  to  exhaust  the  rem- 
edy at  law,  and,  therefore,  must  refer  to  a  judgment 
which  is  a  lien  upon  real  estate."  *** 

§  397.    Courts  and  Judges  having  Jurisdiction.— The 

power  to  hear  and  determine  proceedings  supplemental 
io  execution  is  sometimes  confided  to  the  court  whence 
the  execution  issued,  sometimes  to  the  judge  of  such 
court,  and  sometimes  to  a  county  or  probate  judge.  In 
fact,  the  statutes  upon  this  subject  are  very  dissimilar, 
and  we  can  make  no  better  suggestion  than  to  refer 
.each  practitioner  to  the  statutory  provisions  in  force  in 
his  own  state.  As  a  general  rule,  however,  these  pro- 
ceedings are  carried  on  before  a  judge,  and  not'before 
the  court.  In  New  York  the  court,  as  such,  cannot  cite 
the  defendant,  or  any  one  else,  to  appear,  nor  can  it 
make  any  order  necessary  to  be  made  in  the  course  of 
the  proceedings.*''  In  California,  when  the  defendant 
is  required  to  answer  concerning  his  property,  whether 
before  or  after  the  return  of  the  writ,  the  order  for  his 
appearance  must  be  made  by  a  judge  of  the  court.*^ 
When  third  persons  are  cited  to  appear,  on  the  allega- 
tion that  they  are  indebted  to  defendant,  or  have  his 

40  Importers'  etc.  Bank  v.  Quackenbush,  143  N.  Y.  567. 

47  Miller  v.  Kossman,  15  How.  Pr.  10;  Biting  v.  Vandenburgh,  17 
Pow.  Pr.  80. 

48  Cal.  Code  Civ.  Proc,  §  714. 
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property  in  their  possession,  the  order  must  be  made  by 
the  judge  of  the  court  whence  the  execution  issued.*" 
In  Ohio  supplemental  proceedings  are  conducted  before 
the  probate  judge,  or  the  judge  of  the  court  of  common 
pleas  of  the  county  to  which  the  execution  was  issued.^" 
In  New  York  there  are  quite  a  number  of  judges  who 
may  exercise  jurisdiction  of  these  proceedings;®^  but 
when  any  one  of  these  judges  has  once  assumed  con- 
trol, his  jurisdiction  is  exclusive,^^  and  no  order  what- 
<iver  can  be  made  except  by  him  ®'  or  his  successor  in 
office.''^  If  an  order  is  made  by  a  justice  of  the  supreme 
-court  for  the  examination  of  "a  debtor  in  another  judi- 
<;ial  district,  the  order  must  be  made  returnable  before 
a  judge  of  that  district.®''     In  Indiana  the  proceedings 

49  Cal.  Code  Civ.  Proc,  §  717. 

50  Ohio  Rev..  Stats.,  7th  ed.,  §  5472. 

51  Tlius,  any  justice  of  the  supreme  court  may  make  an  order  for 
i:he  examination  of  a  defendant.  Bingham  v.  Disbrow,  14  Abb.  Pr. 
251;  37  Barb.  24;  Wilson  v.  Andrews,  9  How.  Pr.  39.v  See  Riddle 
:and  Bullard's  Sup.  Proc.  24-35;  Stright  v.  Vose,  1  Code  R.,  N.  S., 

79;  Crouse  v.  Wheeler,  33  How.  Pr.  337;  Blake  v.  Locy,  6  How.  Pr. 

108;  Hayner  v.  James,  17  N.  Y.  316;  Gritfin  v.  Griffith,  G  How.  Pr. 

42S;  Cushman  v.  Johnson,  4  Abb.  Pr.  256;  4  Wait's  Pr.,  p.  135. 
s2  This  assertion  is  not  true  with  respect  to  proceedings  in  the 

iirst  judicial  district,  or  before  the  justices  of  the  superior  court  of 

the  city  of  Buffalo.    See  Riddle  and  Bullard's  Sup.  Proc.  13;  Dresser 

V.  Van  Pelt,  15  How.  Pr.  19. 
na  Webber  v.   Hobbie,   13   How.   Pr.   382;    Bank    of    Genesee   v. 

Spencer,  15  How.  Pr.  14;  Hulsaver  v.  Wiles,  11  How.  Pr.  446. 
Hi  Holstein  v.  Rice,  15  Abb.  307;  24  How.  Pr.  135. 
56  Browning  v.  Hayes,  41  Hun,  382.  Section  2434  of  the  Code  of 
•Civil  Procedure  of  New  York  is  as  follows:  "Either  special  pro- 
ceedings may  be  instituted  before  a  judge  of  the  court,  out  of  which, 
-or  the  county  judge,  or  the  special  county  judge,  or  the  special 
-surrogate  of  the  county  to  which  the  execution  was  issued;  or, 

where  it  was  issued  to  the  city  and  county  of  New  York,  from  a 
■court  other  than  the  marine  court  of  that  city,  before  a  judge  of  the 
■common  pleas  for  that  city  and  county.     Where  the  execution  was 

Issued  out  of  a  court  other  than  the  supreme  court,  and  it  is  shown, 
ajy  affidavit,  that  each  of  the  judges,  before  whom  the  special  pro- 
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must  be  initiated  in  any  court  of  record  in  which  the  de- 
fendant or  other  person  to  be  examined  resides.'*''  lu 
Kentucliy  and  North  Carolina  they  must  be  instituted 
in  the  court  where  the  judgment  was  rendered;  but  iu 
the  latter  state,  the  place  at  which  the  defendant  may 
be  required  to  appear  must  be  within  the  county  in 
which  he"  resides.^'^ 

A  state  court  has  no  power  to  conduct  proceedings 
for  the  enforcement  of  a  judgment  of  one  of  the  national 
courts.^*  Judgment  creditors  in  the  latter  courts  are^ 
by  section  916  of  the  Revised  Statutes  of  the  United 
States,  entitled  to  similar  remedies  upon  their  judg- 
ments, "to  reach  the  property  of  the  judgment  debtor,, 
as  are  now  provided  in  like  causes  by  the  laws  of  the 
state"  in  which  such  judgments  were  entered,  and  alsa 
to  such  remedies  as  may  be  enacted  by  such  state,  and 
adopted  thereafter  by  the  national  courts  by  general 
rules.  One  having  a  judgment  in  a  national  court  may,, 
therefore,  resort  to  the  same  supplemental  proceedings- 
as  if  his  judgment  were  in  the  state  court,  except  that 
they  must  be  conducted  by  and  before  the  officers  of  the 
national  courts.^* 

eeedlng  might  be  instituted,  as  prescribed  in  tliis  section,  Is  absent 
from  the  county,  or,  for  any  reason,  unable  or  disqualified  to  act,, 
the  special  proceeding  may  be  instituted  before  a  justice  of  the- 
supreme  court.  In  that  case,  if  he  does  not  reside  within  the  ju- 
dicial district,  embracing  the  county  in  which  the  execution  was 
Issued,  the  order  made,  or  warrant  issued  by  him,  must  be  return- 
able to  a  justice  of  the  supreme  court,  residing  in  that  district,  or 
the  county  judge,  or  the  special  county  judge,  or  the  special  surro- 
gate of  that  or  an  adjoining  county,  as  directed  by  the  order  or 
warrant." 

BsAnn.  Ind.  Stats.,  §§827,  828. 

67  Burnes  v.»  Cade,  10  Bush,  251 ;  Hasty  v.  Simpson,  77  N.  0.  69. 

58  Tompkins  v.  Purcell,  12  Hun,  662. 

BO  Ex  parte  Boyd,  105  U.  S.  647;  26  Alb.  L.  J.  33;  Gregory  v.  Hew- 
son,  1  Bond,  277. 
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It  has  been  held  in  New  York  that,  supplemental 
proceedings  being  conducted  in  pursuance  of  a  statu- 
tory authority,  the  existence  of  all  the  facts  prescribed 
by  the  statute  is  essential  to  jurisdiction,  and  that,  in 
the  absence  of  such  facts,  the  mere  appearance  of  a 
judgment  debtor,  and  his  examination  without  objec- 
tion, do  not  confer  jurisdiction.***^  The  judge  to  whom 
is  given  authority  to  compel  the  defendant  to  appear 
and  answer  is  thereby  invested  with  jurisdiction  to  en- 
tertain the  proceedings  to  the  end  and  until  the  debt 
shall  have  been  paid,  and  to  make  all  such  further  or- 
ders as  shall  become  necessary  and  proper  upon  the 
facts  disclosed.  If  he  errs  in  any  respect  while  acting 
within  his  jurisdiction,  the  remedy,  if  any  exists,  must 
be  sought  before  him  or  in  some  appellate  proceeding. 
If  he  commits  a  party  for  contempt,  and  relief  is  sought 
by  habeas  corpus,  the  inquiry,  on  the  return  of  that 
writ,  must  be  restricted  to  the  jurisdiction  of  the  judge, 
and  at  the  hearing  it  will  be  presumed  that  all  steps 
taken  in  aid  of  the  execution  were  regular.*^ 

§  398.  Who  may  Prosecute.— ^he  statutes  authoriz- 
ing proceedings  supplementary  to  execution  usually 
provide  that  the  remedies  therein  conferred  may  be 
prosecuted  by  "the  judgment  creditor."  Any  person, 
therefore,  who,  in  the  state  where  these  proceedings  are 
sought,  is,  in  law,  regarded  as  "the  judgment  creditor," 
is  competent  to  institute  them.  It  is  doubtless  essen- 
tial that,  in  addition  to  being  a  judgment  creditor,  he 
shall  be  entitled  to  the  ordinary  remedies  of  judgment 
creditors,  especially  that  of  taking  out  execution  and 

60  Sackett  v.  Newton.  10  How.  Pr.  561;  Carter  v.  Clarke,  7  Robt. 
49T;  De  Oomeau  v.  People,  7  Kobt.  498;  see,  however,  Wright  v. 
Nostrand,  94  N.  Y.  45. 

61  In  re  Morris,  39  Kan.  28,  7  Am.  St.  Bep.  512. 

•Vol.  Ill— 136 
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seeking  its  satisfaction  out  of  tli^  property  of  his  debtor. 
In  New  York,  when  judgment  is  recovered  against  an 
executor  or  administrator,  execution  may,  by  order  of 
the  surrogate,  issue  against  the  property  of  the  dece- 
dent in  the  hands  of  the  defendant.  If  the  order  of  the 
surrogate  is  merely  that  an  execution  shall  issue,  it 
does  not  entitle  the  judgment  creditor  to  institute  pro- 
ceedings supplementary  to  execution  and  to  thereby 
compel  an  examination  of  persons  alleged  to  be  in- 
debted to  the  decedent.**^ 

In  some  states,  the  assignment  of  a  judgment  is  not 
recognized  at  law.  In  these,  the  assignee  cannot  prose- 
cute these  proceedings,  except  in  the  name  of  his  as- 
signor.** In  other  states,  such  an  assignment  is  valid 
at  law,  as  well  as  in  equity,  and  proceedings  supple- 
mental to  execution  can  be  conducted  in  the  name  and 
under  the  control  of  the  assignee,  whether  the  assign- 
ment was  made  prior  or  subsequent  to  the  issue  or  re- 
turn of  the  execution.^ 

In  New  York,  an  attorney  has  a  lien  for  his  costs,  and 
may  enforce  judgment  for  the  purpose  of  coercing  the 
payment  of  such  lien.  He  is,  therefore,  entitled  to  the 
benefit  of  proceedings  supplemental  to  execution,  and 
may  pursue  them  to  the  extent  of  collecting  his  costs, 
though  his  client  has  become  a  bankrupt  and  no  longer 
has  any  right  to  control  the  judgment.**^ 

82  Collins  V.  Beebe,  54  Hun,  318. 

«3  McGill  V.  Bone,  13  Smedes  &  M.  592. 

64  Ross  V.  Clussman,  3  Sand.  676;  1  Code  E.,  N.  S.,  91;  Hough  v. 
Kohlin,  1  Code  R.,  N.  S.,  232;  Gleason  v.  Gage,  7  Paige,  121;  Lind- 
say V.  Sherman,  1  Code  R.,  N.  S.,  25;  Orr's  Case,  2  Abb.  Pr.  457; 
Frederick  v.  Decider,  18  How.  Pr.  90;  Crlll  v.  Kornmeyer,  50  How. 
Pr.  276;  Schmittzer  v.  Willner,  27  N.  Y.  Supp.  970. 

«6  Merchant  v.  Sessions,  5  N.  Y.  Civ.  Proc.  R.  24;  Russell  v.  Somer- 
ville.  10  Abb.  N.  C.  395. 
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It  was  formerly  held  in  New  York  that  these  pro- 
ceedings could  not  be  pursued  by  the  administrator  or 
executor  of  the  judgment  creditor."**  Section  283  of 
the  code  of  that  state  was  in  1866  amended  so  as  to  per- 
mit the  representatives  of  a  deceased  judgment  creditor 
to  avail  themselves  of  supplementary  proceedings. 
These  repi-esentatives  are  understood  *"^  to  be  included 
within  the  definition  of  judgment  creditors  given  in 
subdivision  13  of  section  3343  of  the  Code  of  Civil  Pro- 
cedure, as  follows:  "The  term  'judgment  creditor'  sig- 
nifies the  person  who  is  entitled  to  collect,  or  otherwise 
enforce  in  his  own  right,  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money." 
It  is  true  that  section  283,  referred  to  above,  has  been 
repealed,  but  personal  representatives  are  entitled  to 
(executions  on  judgments  recovered  by  the  decedent,"^ 
and  this  certainly  entitles  them  to  the  same  remedies 
in  aid  of  the  writ  to  which  the  decedent  would  have 
been  entitled  had  he  survived.  In  Iowa,  supple- 
mental proceedings  may  be  instituted  by  "the  owner 
of  the  judgment."  "*  If  the  plaintiff  has  been  divested 
of  his  interest  in  the  judgment  by  a  transfer,  whether 
voluntary  or  involuntary,  he  can  no  longer  institute 
these  proceedings.  Hence,  an  order  requiring  the  de- 
fendant to  appear  and  submit  to  an  examination  con- 
cerning his  property  will  be  vacated,  upon  the  ground 
that,  before  such  order  was  granted  a  receiver  of  plain- 
tiff's property  had  been  appointed  in  supplemental  pro- 
ceedings against  him.'^" 

66  Wheeler  v.  Dakin,  12  How.  Pr.  537;  Jay  v.  Martine,  2  Duer,  654. 

67  Kiddle  and  Bullard's  Sup.  Proc.  36;  Walker  v.  Donovan,  6  paly, 
552;  Colier  v.  De  Revere,  7  Hun,  61;  Scott  v.  Durfee,  59  Barb.  390  n; 
Pardee  v.  Tilton,  20  Hun,  76. 

68  N.  Y.  C.  C.  P.,  §  1376. 

69  Iowa  Code,  §  4072. 

TO  Moore  v.  Taylor,  40  Hun,  5G. 
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§  398  a.  Against  Whom  Supplemental  Proceedings 
may  be  Prosecuted. — in  the  absence  of  any  special  statu- 
tory limitation,  these  proceedings  may  be  instituted 
against  every  person  against  whom  an  execution  may 
lawfully  issue,  and  over  whom  the  court  is  not  forbid- 
den to  exercise  jurisdiction.  Therefore  married  women^. 
infants,'  and  lunatics  may  be  pursued  by  supplemental 
proceedings,'^^  because  valid  judgments  may  be  entered 
against  them;  while  foreign  ministers  and  consuls  can- 
not be  so  pursued  in  the  state  courts,  because  those 
courts  have  no  jurisdiction  over  them.'^*  An  action 
was  brought  on  a  judgment  recovered  against  persona 
holding  a  trust  fund,  and  a  judgment  was  entered 
against  them  as  trustees  to  be  satisfied  out  of  the  trust 
fund  in  their  hands.  An  execution  having  been  re- 
turned unsatisfied,  the  plaintiff  obtained  an  order  in 
supplementary  proceedings  for  the  examination  of  the 
defendants  upon  oath  concerning  such  fund,  and,  upon 
granting  the  order,  the' court  declared,  that  it  was  a  mis- 
take to  suppose  that  trustees  might  not  be  subjected  to 
such  proceedings  when  the  legal  title  to  a  fund  was 
shown  to  be  in  their  hands,  and  they  were  judgment 
debtors  in  their  capacity  as  trustees  with  the  duty  of 
satisfying  the  judgment  out  of  the  fund  in  their  hands. 
"Here  then,"  said  the  court,  "is  a  fruitless  execution 
against  the  only  property  of  the  judgment  debtors 
available  to  the  plaintiff — a  fund  specifically  devoted 
to  the  satisfaction  of  his  judgment^and  it  were  mani- 
fest injustice  to  refuse  him  its  benefit.  A  supplement- 
ary proceeding  is  a  remedial  process,  and  a  liberal  con- 
struction should  be  indulged  to  uphold  it."  "^^ 

Ti  Ante,  §  396;  Petition  of  O'Brien,  24  Wis.  547. 

72  GrifBn  v.  Bomlnguez,  2  Duer,  656. 

73  Matter  of  Gough,  52  N.  Y.  Supp.  627. 
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Corporations  are  not,  under  the  statutes  of  New  York 
and  New  Jersey,  liable  to  be  proceeded  against  as 
judgment  debtors  by  supplemental  proceedings.'^*  All 
corporations  are,  however,  in  New  York,  subject  to 
supplementary  proceedings  in  actions  brought  by  the 
people  of  the  state,  and  foreign  corporations  which 
do  not  do  business  within  the  state,  nor  have  therein 
a  business  or  fiscal  agency  or  an  agency  for  the  trans- 
fer of  their  stock,  are  subject  to  these  proceedings  to 
the  same  extent  as  natural  persons.'^^  Unless  specially 
exempted  by  statute,  corporations  as  well  as  natural 
persons  are  subject  to  these  proceedings.''^^  In  Iowa 
an  execution  against  a  corporation  could  be  levied  upon 
the  private  property  of  its  stockholders  to  the  extent 
of  unpaid  instalments  due  on  stock  owned  by  them. 
It  was  held,  notwithstanding  the  requisite  proceedings 
had  been  taken  against  stockholders  to  entitle  the 
plaintiff  to  have  the  execution  on  a  judgment  against 
the  corporation  levied  upon  their  property,  that  they 
were  not  judgment  debtors,  and  could  not  be  required 
to  appear  and  answer  as  such.'®  Property  in  the  cus- 
tody of  the  law  is  not  subject  to  execution.  Hence, 
a  receiver  cannot  be  brought  before  the  court  by  sup» 
plemental  proceedings  and  required  to  answer  respect- 
ing moneys  owed  by  him  as  such  receiver  to  the  judg- 
ment debtor. '^'^ 

74  Levy  V.  Swick  P.  Co.,  39  N.  Y.  Supp.  409;  Conner  v.  Todd,  48 
N.  J.  L.  361;  N.  y.  Code  Civ.  Proc,  §  2463. 

TB  C.  C.  P.  N.  Y.  §§  1812,  2463;  Logan  v.  McCall  P.  Co.,  110  N.  Y. 
447. 

TBaLa  Fountain  v.  Southern  IT.  Assn.,  79  N.  C.  514;  Tompkins  V. 
Floyd  Co.  Agl.  Assn.,  19  Ind.  197;  Wallace  v.  Lawyer,  54  Ind.  501, 
23  Am.  Rep.  661;  Bstey  v.  Fuller  I.  Co.,  82  la.  678;  South  Bend  T. 
M.  Co.  V.  Pierre  etc.  I.  Co.,  4  S.  D.  173;  Sage  v.  Eailroad  Co.,  47 
Fed.  Kep.  3. 

re  Bailey  v.  D.  W.  Ry.  Co.,  13  Iowa,  97. 

TT  Smith  V.   McXamara,  15    Hun,  447.    This    we    doubt.    Where 
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In  Indiana,  where  proceedings  supplementary  to  exe- 
cution are  regarded  as  new  and  independent  actions, 
it  is  possible  to  bring  before  the  court  all  parties  inter- 
ested in,  or  claiming  adverse  titles  to,  or  liens  upon, 
the  property  involved,  to  the  end  that  the  court  may 
dispose  of  all  questions  as  completely  as  upon  a  cred- 
itor's suit  in  equity,  and  if  at  first  the  proper  pa.rties 
are  not  before  the  court,  it  may  order  new  parties  to 
be  brought  in,  from  time  to  time,  as  may  appear  essen- 
tial to  the  effective  exercise  of  its  jurisdiction.''** 
Where  the  proceedings  are  deemed  but  a  continuation 
of  the  original  suit,  the  authority  to  bring  new  parties 
before  the  court  is  more  restricted  and,  hence,  it  may 
often  be  necessary  to  resort  to  a  creditors'  bill. 

All  persons  against  whom  Writs  of  execution  may 
properly  issue  may  be  required  to  appear  and  submit 
to  an  examination  and  to  such  order  as  the  court  may, 
after  the  examination,  deem  proper,  and  such  third 
persons  as  are  charged  with  owing  debts  to  the  defend- 
ant in  execution,  or  as  having  his  property  in  their 
possession  or  under  their  control  may  also,  in  most  of 
the  states,  be  compelled  to  appear  and  submit  to  an 
examination ,  respecting  the  same.  To  avoid  undue 
harshness,  debtors  and  others  are  usually  not  required 
to  appear  before  any  offlcer  of  a  county  other  than  that 
in  which  they  reside  or  have  their  place  of  'business.'^* 
Within  the  meaning  of  the  statutes  controlling  this 

property  Is  in  the  custody  of  the  law,  proceedings  supplementary  to 
execution  -will  not  enable  the  plaintiff  to  disturb  that  custody.  But 
may  not  the  judgment  debtor  be  compelled  to  assign  to  a  receiver 
his  interest  in  such  property,  and,  if  so,  may  not  the  receiver,  or 
any  other  viritness,  be  required  to  testify  respecting  it? 

78  American  W.  B.  Co.  v.  Clark,  123  Ind.  230. 

79  N.  y.  C.  C.  P.,  §2458;  Schenck  v.  Brwin,  38  N.  Y.  St.  E.  603; 
21  Civ.  Pro.  R.  96;  60  Hun,  301;  15  N.  Y.  Supp.  55. 
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question,  a  party  may,  however,  have  two  or  more  resi- 
dences, and  may,  hence,  be  called  before  a  court  of  a 
county  in  which  he  has  his  residence  a  part  of  the  time 
and  wherein  he  is  found  when  the  order  to  appear 
is  served  upon  him,  though  he  has  another  residence 
which  may  properly  be  called  his  home.®" 

§  398  b.  Witnesses  may  be  Examined  in  proceed- 
ings supplemental  to  the  execution,  on  behalf  of  either 
party,  and  on  such  examination  they  must  answer  all 
relevant  questions  propounded  to  them.®^  If  they  as- 
sert title  in  themselves  to  property  which  the  plaintiff 
is  seeking  to  subject  to  the  payment  of  his  judgment, 
he  is  not  bound  by  their  general  statement  that  they 
own  or  have  purchased  such  property,  and  obliged  to 
discontinue  his  examination  because  of  such  state- 
ment.®^ By  such  statement  tfiey  place  themselves  in 
the  attitude  of  adversie  witnesses,  and  must  submit 
to  the  most  thorough  cross-examination  with  respect 
to  the  good  faith  of  their  alleged  acquisition.®®  Wit- 
nesses may,  by  subpoenas  duces  tecum,  be  required  to 
produce  on  their  examination  books  and  papers  under 
their  control.®*  The  statutes  very  generally  require 
witnesses  to  answer  respecting  fraudulent  transfers, 
whether  their  answers  tend  to  criminate  them  or  not, 
and  prohibit  the  use  of  such  answers  as  evidence  in 

so  Ke  Rowland,  47  N.  Y.  Supp.  493. 

81  Graves  v.  White,  12  How.  Pr.  33;  McCullough  v.  Clark,  41 
Cal.  302;  Cal.  Code  Civ.  Proc,  sec.  718. 

82  Stanford  v.  Carr,  2  Abb.  Pr.  462. 

83  Lathrop  v.  Clapp,  40  N.  T.  328,  100  Am.  Dec.  493;  Mechanics' 
&  F.  Bank  v.  Healy,  14  Week.  Dig.  120;  Toledo  etc.  R.  W.  Co.  v. 
Howes,  68  Ind.  458;  Bipus  v.  Deer,  106  Ind.  135;  Coates  v.  Wilkes, 
92  N.  C.  376. 

84  I-Iolmes  V.  Stietz.  6  N.  Y.  C.  P.  362,  note;  Riddle  and  Bullard's 
Sup.  Proc,  152;  Coates  v.  AYlll^es,  92  N.  O.  376. 
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any  criminal  action  or  proceeding  against  the  person 
answering.*'' 

Whether  a  wife  may  be  examined  in  proceedings 
against  a  husband,  or  a  husband  in  a  proceeding 
against  his  wife,  is  doubtful.  Where  either  is  called 
as  a  witness  against  the  other,  we  think  his  or  her  tes- 
timony must  be  excluded  under  statutes  forbidding 
either  to  testify  against  the  other  without  his  or  her 
consent.  Instead  of  calling  either  as  a  witness,  he  or 
she  may  be  directed  to  appear  and  answer  as  a  third 
person  on  a  showing  that  he  or  she  has  property  in  his 
or  her  possession  or  control  belonging  to  the  judgment 
debtor  and  subject  to  examination.  Even  when  so 
called  for  examination,  it  has  been  held  that  neither 
need  answer  respecting  the  property  of  the  other.*** 
The  weight  of  authority  is,  however,  to  the  contrary.*'' 
A  statute  exonerating  one  spouse  from  testifying 
against  the  other  cannot  have  been  intended  as  afford- 
ing such  an  asylum  for  fraud  as  must  inevitably  be 
secured  if  one  can  place  in  the  possession  of  the  other 
property  subject  to  execution,  and  the  latter  be  exempt 
from  answering  any  inquiries  upon  the  subject- 

We  have  seen  that  persons  ordered  to  be  examined 
in  supplementary  proceedings  are  not  ordinarily  re- 
quired to  appear  outside  the  counties  of  their  resi- 
dence or  in  which  they  have  an  office  for  the  trans- 
action of  their  business.  The  place  of  examination 
being  thus   fixed,  it   follows,, as   a   matter   of  neces- 

86  Millar  v.  Weaver,  53  N.  Y.  Supp.  259;  N.  Y.  Code  Civ.  Proc, 
§  2460;  Barber  v.  People,  17  Hun,  366;  Neb.  Code  Civ.  Proc,  §  536; 
Marx  v.  Spauldlng,  43  Hun,  365;  post,  §  404, 

86  Berles  v.  Adsit,  102  Mich.  495. 

87  Thompson  v.  Silvers,  ,59  la.  670;  Lockvrood  v.  Worstitt.  15  Abb. 
Pr.  430,  note;  Frankenthal  v.  Solomonson,  20  Wash.  460,  72  Am.  St. 
Hep.   116;  Petition  of  O'Brien,  24  Wis.  547. 
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sity,  that  a  like  exemption  cannot  apply  to  the  wit- 
nesses. Otherwise  if  the  party  to  be  examined  and 
the  witnesses  to  be  called  resided  in  different  counties, 
it  would  be  impossible  to  examine  both  in  the  same  pro- 
ceeding. Hence,  if  a  witness  may,  in  other  cases,  be 
compelled  to  appear  as  such  beyond  the  county  of  his 
residence,  he  is  not  excused  from  appearing  in  a  pro- 
ceeding supplementary  to  execution.** 

PKOCEEDINGS  AGAINST  THE  DEFENDANT. 

§  399.  Facts  Necessary  to  Authorize. — We  shall 
now  treat  of  that  proceeding  supplemental  to  execution 
in  which  it  is  sought  to  bring  the  defendant  before  a 
court  or  judge,  for  the  purpose  of  compelling  him  to 
answer  concerning  his  property.  The  statutes  upon 
this  subject  make  provisions  for  two  classes  of  cases. 
In  the  cases  of  the  first  class,  there  is  no  suggestion 
that  the  defendant  has  any  particular  property,  and 
the  object  of  the  proceeding  is  merely  to  compel  him 
to  appear  and  submit  to  an  examination.  The  cases 
of  the  second  class  proceed  upon  the  ground  that  there 
is  an  execution  in  the  officer's  hands  against  the  de- 
fendant, and  that  the  latter  has  property  which  he 
unjustly  refuses  to  apply  to  the  satisfaction  of  the  writ. 
We  shall  now  consider  cases  of  the  first  class.  The 
facts  necessary  to  authorize  this  proceeding  in  these 
cases  are:  1.  That  a  judgment  for  money  should  have 
been  entered;  2.  That  an  execution  against  the  prop- 
erty of  the  debtor  should  have  been  issued  to  the  proper 
county;  3.  That  such  execution  should  have  been  re- 
turned unsatisfied,  in  whole  or  in  part.***     The  issue 

88  Foster  v.  Wilkinson,  37  Hun,  242. 

89  §2435,  N.  Y.  Code;  §714,  Cal.  Code  Civ.  Proc;  §4072,  Iowa 
Code;  §  312,  S.  C.  Code  Civ.  Proc;  Ohio  Eev.  Stats.,  §  5472;  Gen. 
Stats.  Nev.,  §  3262;  Burns'  Ann.  Stats.  Ind.,  §  827;  Ann.  Stats.  Wis., 
%  3020;  §  264,  N.  0.  Code  Civ.  Proc,  §  533,  Neb.  Code  Civ.  Proc 
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and  return  of  the  execution  are  indispensable.""  With- 
out such  return,  the  court  has  not  jurisdiction  to  pro- 
ceed, though* the  judgment  debtor  has  appeared  in  re- 
sponse to  the  order  and  submitted  to  an  examination. 
"Where  the  fact  necessary  to  give  the  tribunal  jurisdic- 
tion— as,  in  this  case,  the  return  of  a  writ  wholly  or 
partly  unsatisfied — does  not  exist,  the  defect  cannot 
be  waived,  for  consent  cannot  confer  jurisdiction  not 
vested  by  law.  The  objection  can  be  taken  at  any 
time."  "^  Whether  an  execution  has  issued  and  been 
returned  must  ordinarily  be  proved  by  the  best  evi- 
dence, namely,  the  writ  itself,  and  the  absence  of  such 
proof  cannot  be  supplied  by  an  affidavit  filed  by  the 
creditor  stating  such  issuing  and  return."^  No  doubt 
the  return  of  the  execution  ought  to  be  made  in  good 
faith,  because  the  debtor  had  no  property  subject  to  it 
of  which  the  officer  could  obtain  any  knowledge.  It 
is  not  generally  regarded  as  indispensable  that  the  writ 
should  have  remained  in  the  officer's  hands  until  the 
return  day.  If,  before  the  return  day,  the  officer  be- 
comes satisfied,  after  due  search  and  inquiry,  that  he 

00  In  re  Remington,  7  Wis.  6-13;  Second  Ward  Banls;  v.  XJpmann, 
12  Wis.  499;  Edgarton  v.  Hanna,  10  Ohio  St.  323;  Kiser  v.  Sawyer, 
4  Kan.  503;  Sackett  v.  Newton,  10  How.  Pr.  560;  McKeithan  v. 
Walker,  60  N.  C.  95;  Ghanute  v.  Martin,  25  111.  63;  Lee  v.  Harbach, 

2  West.  L.  M.  527;  Owen  v.  Dupignac,  9  Abt).  Pr.  180;  17  How.  Pr. 
512;  Hutchison  v.  Symons,  67  N.  G.  156;  Dillman  v.  Dillman,  90  Ind. 
585;  Cushman  v.  Gephart,  97  Ind.  46;  McGormick  etc.  Go.  v.  Gates, 
75  la.  343;  Machine  Go.  v.  Wait,  24  Kan.  136;  Berles  v.  Gomstock, 
104  Mich.  129;  Barber  v.  Briscoe,  0  Mont.  341;  Ganandaigua  F.  N. 
B.  V.  Martin,  49  Hun,  571;  Miller  v.  Snyder,  133  Pa.  St.  23;  Klepsch 
V.  Donald,  18  Wash.  150.  Fact  that  sheriff:  has  levied  upon,  and  is 
about  to  sell  real  estate,  will  not  dispense  with  the  necessity  for  a 
return  of  the  writ.  Marx  v.  Spaulding,  10  Abb.  N.  0.  309;  35  Hun, 
478,  affirmed  99  N.  Y.  675.  Contra,  Forbes  v.  Spaulding,  52  N.  Y. 
Sup.  Ct.  106;  Riddle  and  Bullard's  Sup.  Proc.  72-74. 

01  .Jennings  v.  Lancaster,  37  N.  Y.  Supp.  196. 
62  Balz  V.  Bennighof,  5  Ind.  App.  522. 
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can  discover  no  property,  there  is  no  reason  why  he 
should  not  at  once  return  the  writ;  and  if  he  does  so 
return  it,  his  tetum  will,  in  most  of  the  states,  support 
supplemental  proceedings.®*  Certainly,  a  fraudulent 
and  collusive  return,  made  at  the  instigation  of  the 
plaintiff,  could  be  set  aside  upon  the  application  of  the 
defendant.**^  The  later  cases,  however,  hold  that  as 
long  as  the  defendant  permits  the  return  to  stand,  he 
cannot  attack  it  in  proceedings  supplemental  to  exe* 
cution.®^  Where  the  return  appears,  however,  to  have 
been  made  before  the  return  day  upon  the  direction  of 
the  plaintiff  or  his  attorney,  suspicion  is  cast  upon  it, 
and  it  must,  in  some  of  the  states,  be  supported  by 
evidence  showing  that  the  return  is  the  act  of  the 
sheriff  made  after  search,  without  success,  for  property 
to  satisfy  the  writ,  or,  in  other  words,  that  the  plaintiff 
has  in  good  faith  exhausted  his  remedy  under  hi* 
writ.®^ 

The  pendency  of  supplemental  proceedings  does  not 
deprive  the  plaintiff  of  his  right  to  issue  a  second  exe* 
cution;  ^"^  nor  does  the  fact  that  an  alias  execution  has- 

OS  Second  Ward  Bank  v.  XJpmann,  12  Wis.  499;  Spencer  v.  Cuyleff 
17  How.  Pr.  157;  9  Abb.  Pr.  382;  Storrs  v.  Kelsey,  2  Paige,  418;  En- 
gle  V.  Bonneau,  2  Sand.  679;  Livingstone  v.  Cleaveland,  5  How.  Pr> 
396;  Utica  City  Banlt  v.  Buel,  9  Abb.  Pr.  385;  17  How.  Pr.  498;  Tyler 
V.  Willis,  88  Barb.  327;  Tyler  v.  Whitney,  12  Abb.  Pr.  465;  PentoB 
V.  Flagg,  24  How.  Pr.  499;  High  Kock  K.  Co.  v.  Bronner,  48  N.  'Xr 
Supp.  684. 

94  Spencer  v.  Cuyler,  17  How.  Pr.  157;  9  Abb.  Pr.  382;  Pudney  v, 
Griffiths,  15  How.  Pr.  410;  6  Abb.  Pr.  211;  Nagle  v.  James,  7  Abb. 
Pr.  234. 

95  Sherman  v.  Carvill,  73  Ind.  126;  Forbes  v.  Waller,  25  N.  T.  430  f 
SperWng  v.  Levy,  10  Abb.  Pr.  426;  Flint  v.  Webb,  25  Minn.  263. 

96  Pecos  I.  Co.  V.  Olson,  63  111.  App.  313;  Dunderdale  v.  Westing- 
house,  51  111.  App.  467;  Scheubert  v.  Honel,  50  111.  Ajifp.  597;  152  111. 
313. 

97  Fellerman's  Case,  2  Abb.  Pr.  155;  Lilliendahl  v.  Fellerman,  It 
How.  Pr.  528;  Sale  v.  Lqtwson,  4  Sand.  718. 
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been  issued  and  not  returned  suspend  the  plaintiff's 
fight  to  prosecute  supplemental  proceedings.®^  A  de- 
fect in  the  return  cannot  be  urged  by  the  defendant  as 
ft  ground  for  vacating  an  order  appointing  a  receiverj 
when  all  the  facts  necessary  for  the  previous  action  of 
the  court  were  stated  in  the  afl&davit,  and  the  debtor 
appeared  and  submitted  to  an  examination  without 
i)bjection.*** 

§  400.  Affidavit. — The  statutes  providing  for  this 
proceeding  do  not,  as  a  general  rule,  state  the  means 
1by  which  the  necessary  facts  shall  be  brought  to  the 
attention  of  the  court  or  judge.  Where  the  proceed- 
ing is  conducted  before  the  same  court  in  which  the 
judgment  was  rendered,  we  can  see  no  reason  why  the 
papers  on  file  ought  not  to  be  regarded  as  the  very 
best  evidence  of  the  principal  facts  required  to  entitle 
the  plaintiff  to  an  order  for  the  examination  of  the 
defendant.  Every  fact  essential  to  the  proceeding  ordi- 
jiarily  appears  from  those  papers;  and  in  some  of  the 
states  they  are  obviously  sufficient  to  authorize  the 
i)rder  of  examination,  and  upon  principle  we  think  such 
jorder  should  be  'based  only  upon  them.^****  In  some  of 
the  states,  the  statute  provides  that  the  facts  may  be 
proved  "by  affidavit,  or  other  competent  written  evi- 
dence." ^"^  The  tendency  of  the  decisions  has  been  to 
ignore  this  explicit  provision  of  the  statutes  by  exact- 
ing an  affidavit  in  every  instance,  and,  furthermore, 
to  construe  the  affidavit  with  strictness  when  made, 
ftnd  to  hold  that  the  court  is  without  power  to  proceed 

88  Farqueharson  v.  Kimball,  18  How.  Pr.  33;  9  Abb.  Pr.  385. 
ee  Baker  v.  Herkimer,  43  Hun,  86. 

100  Sherman  v.  Carvill,  73  Ind.  126;  Collins  v.  Angell,  72  Cal.  513; 
£!al.  Code  Civ.  Proc,  §  714. 

101  N.  Y.  Code  Civ.  Proc,  §  2435. 
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when  the  affidavit  is  substantially  defective/^  though 
the  matter  of  fact  which  it  fails  to  clearly  or  sufficiently 
disclose  is  evidenced  by  the  writings  constituting  a  part 
of  the  record,  or  at  least  of  the  papers  on  file  in  the 
case,  all  of  which  must,  according  to  the  ordinary  rules, 
be  deemed  better  evidence  of  their  own  contents  than 
any  affidavit  of  any  person  can  be.  The  affidavit  may 
be  made  by  the  plaintiff,  or  his  agent  or  attorney,  or 
by  any  other  person  conversant  with  the  facts  stated 
therein.  When  not  made  by  the  plaintiff,  it  must  shoW 
that  the  person  making  it  is  acquainted  with  the  facts, 
and  that  he  is  not  acting  as  an  intermeddler,  but  by 
the  authority  of  the  plaintiff.^**^  This  statement  must, 
perhaps,  be  a,ccepted  with  the  qualification  that,  when 
an  affidavit  does  not  on  its  face  purport  to  be  made 
on  information  and  belief,  and  he  who  makes  it  states 
the  facts  positively  and  without  anything  to  indicate 
that  he  bases  his  statement  otherwise  than  upon  his 
own  knowledge,  it  will  be  assumed  that  he  is  ac- 
quainted with  the  facts  to  which  he  deposes.^** 

If  the  proceeding  may  properly  be  regarded  as  rest' 
ing  on  the  affidavit  alone,  it  is  evident  that  it  must 
state  the  facts  designated  in  the  statute;  and  we  see 
no  reason  why  the  courts  should  supplement  the  stat- 
ute, and  require  the  statement  of  something  not  exacted 
by  its  provisions.     The  statutes  authorizing  an  order 

102  Lindsay  v.  Sherman,  5  How.  Pr.  308,  1  Code  K.,  N.  S.,  25;  Fred' 
erlck  V.  Decker,  18  How.  Pr.  96;  McGuire  v.  Hudson,  16  N.  Y.  Supp, 
392. 

los  Conway  v.  Hitching,  9  Barb.  378;  Lindsay  v.  Sherman,  1  Code 
R.,  N.  S.,  25;  Hough  v.  Kohlin,  1  Code  K.,  N.  S.,  282:  Hawes  v.  Barr, 
7  Kobt.  452;  Brown  v.  Walker,  8  N.  Y.  Supp.  59.  The  proceedings 
prior  to  the  order  to  appear  are  ex  parte.  Goodall  v.  Demarest,  2 
Hilt.  534. 

104  Bruen  v.  Nickels,  51  N.  Y.  Supp.  352,  30  App.  Div.  396;  Lau' 
denberg  v.  Commercial  Bank,  5  App.  Div.  219;  Crown  v.  Vail,  51 
Hun,  204. 
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for  the  examination  of  a  judgment  debtor,  with  a  view 
of  discovering  assets  subject  to  execution,  substan- 
tially agree  in  declaring  that  the  judgment  creditor  is 
entitled  to  such  order  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property  issued 
upon  a  judgment.  Any  affidavit  ought,  therefore,  to 
be  adjudged  sufficient  which  affirms — 1.  The  rendition 
of  the  judgment,  describing  it  with  respect  to  parties, 
amount,  et  cetera;  2.  That  an  execution  against  the  de- 
fendant's property  issued  on  such  judgment,  stating  the 
date  of  such  issuance;  and  3.  That  the  judgment  re- 
mains unsatisfied  in  whole  or  in  part;  and  4.  Such  al- 
legations concerning  the  residence  or  place  of  business 
of  the  person  sought  to  be  examined  as  will  enable 
the  judge  to  determine  before  what  judge  and  in  what 
county  he  may  be  required  to  appear.  The  tendency 
of  the  decisions  ts,  we  think,  to  exact  greater  particu- 
larity than  is  required  by  the  statutes.  ^**^    With  re- 

105  Thus  it  was  said  in  Hawes  v.  Barr,  7  Eobt.  454,  that  if  the 
Judgment  creditor  "elects  to  talie  the  shorter  and  more  summary 
and  direct  mode  of  supplemental  proceedings,  he  exposes  himself 
to  all  the  inconvenience  of  their  incompleteness  in  giving  a  perfect 
remedy.  He  subjects  himself  to  the  necessity  of  detailing  with 
great  circumstantiality,  in  the  affidavit  on  which  he  applies  for  an 
order,  the  facts  on  which  the  jurisdiction  of  the  officer  to  whom  he 
applies  rests.  For  the  proceedings  are  before  a  judge  merely,  and 
not  before  the  court,  which  can  make  no  order  in  them,  so  that  a 
jnisdescriiDtion  of  the  judgment,  a  failure  to  show  the  rights  of  the 
applicant  to  apply,  or  to  show  that  the  execution  was  issued  against 
property,  has  been  held  fatal.  Nothing,  therefore,  can  be  taken  by 
Intendment  in  favor  of  the  applicant."  If  these  remarks,  so  far  as 
they  refer  to  the  "great  circumstantiality"  required  in  the  affidavit, 
fire  true  at  the  present  time,  their  truth  is  dependent  upon  judicial 
Interpolation  into  the  statute  of  that  which  the  legislature  never 
Inserted — upon  an  irresistible  tendency  to  make  complex  and  diffi- 
cult that  which  was  designed  to  be  simple  and  easy.  "The  affidavit 
must  name  the  parties  in  whose  favor  and  against  whom  the  judg- 
ment was  rendered,  as  well  as  the  court,  and  when  the  same  was 
recovered,  the  amount  of  the  recovery,  the  county  or  office  where 
the  Judgment  roll  is  filed,  or  where  the  transcript  is  filed,  if  the 
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spect  to  mere  variances  in  the  affidavit  in  describing 
the  judgment  or  execution,  or  in  failing  to  indorse  on 
the  affidavit  the  attorney's  name  and  address,  where 
such  indorsement  is  required  to  be  made  by  statute 
or  rule  of  court,  it  is  conceded  that  irregularities  of 
this  character  do  not  affect  the  judgment  of  the  court, 
and,  hence,  are  not  fatal  to  the  proceeding.^"®  As  to 
matters  of  substance,  however,  as  already  suggested, 
the  courts  are  inclined  to  require  particularity  in  the 
affidavit  and  to  exact  a  statement  therein  of  all  the 
facts  essential  to  support  the  order  for  the  examination 
of  the  judgment  debtor  or  other  person  sought  to  be 
proceeded  against.^**''  If  an  assignee  of  a  judgment 
makes  the  affidavit,  it  has  been  held  that  it  should  show 
Tby  what  right  he  moves  in  the  matter;  *"®  and  if  it  is 
made  by  an  agent,  that  it  should  show  the  nature  of 
liis  agency,  and  that  it  included  the  power  to  act  in  the 
proceeding.^""  The  affidavit  should  be  positive  and 
state  the  facts  as  of  the  affiant's  own  knowledge,  or, 
if  it  states  them  upon  information  and  belief,  should 
disclose  the  source  and  nature  of  the  information,  to 
permit  the  judge  to  determine  therefrom  whether  the 
facts  are  probably  as  stated  and  will  warrant  the 
relief  sought.^^"    Facts  must   not  be   stated   in  the 

judgment  was  rendered  in  a  court  not  of  record  at  the  time  of  such 
iaiing."    Riddle  and  Bullard's  Sup.  Proc,  89,  90. 

106  Dorsey  v.  Oummings,  48  Hun,  76;  Batchelder  v.  Nugent,  24 
N.  Y.  Supp.  828;  Matter  of  Hatfield,  45  N.  Y.  Supp.  270,  675. 

lOT  McGuire  v.  Hudson,  16  N.  Y.  Supp.  392. 

108  Lindsay  v.  Sherman,  5  How.  Pr.  308;  1  Code  R.,  N.  S.,  25;  Fred- 
erick V.  Decker,  18  How.  Pr.  96. 

109  Hawes  v.  Barr,  7  Robt.  452.  But  an  affidavit  by  one  who  de- 
■scribes  himself  as  the  attorney  of  plaintifiC  is  sufficient.  Miller  v. 
Adams,  52  N.  Y.  409. 

110  Matter  of  Leslie,  40  N.  Y.  Supp.  1103:  ATatter  of  Parrish,  50 
■N.  Y.  Supp.  735,  28  App.  Div.  22;  Bowery  Bank.  v.  Widmayer,  9  N. 
Y.  Supp.  629. 
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disjunctive.  Hence,  an  affidavit  affirming  that  the 
writ  was  delivered  to  the  sheriilf  of  S.  county,  "where 
the  said  judgment  debtor  then  resided  and  where 
the  judgment  roll  was  filed,  then  resided  and  yet 
resides,  or  has  at  the  commencement  of  this  pro- 
ceeding a  place  for  the  regular  transaction  of  busi- 
ness in  person,"  is  fatally  defective,  and  any  order 
based  thereon  should  be  yacated.*^^  The  decisions 
in  New  York  also  seem  to  require  the  affidavit  to 
state  the  facts  authorizing  the  execution  to  issue,  a& 
that  the  Judgment  had  been  docketed,^^^  and  in  the  case 
of  a  justice's  judgment,  that  a  transcript  had  been 
filed.^^*  The  affidavit  must  also  contain  such  state- 
ments respecting  the  residence  or  place  of  business  of 
the  person  sought  to  be  examined  that  it  can  be  ascer- 
tained therefrom  within  what  county  and  before  what 
judge  he  may  be  required  to  appear  and  submit  to  an 
examination.^**  In  North  Carolina,  in  addition  to  the 
matters  designated  in  the  statute,  the  affidavit  must 
show  "the  nonexistence  of  any  equitable  estates  in 
law  within  the  lien  of  the  judgment,  and  the  existence 
of  property,  choses  in  action,  and  things  of  value,  un- 
affected by  any  lien  and  incapable  of  levy."  **^  The 
code  of  that  state  has  been  amended,  so  as  to  entitle  a 
creditor  to  an  order  of  examination,  although  the  judg- 
ment debtor  may  have  an  equitable  estate  in  lands  sub- 
in  Zelie  V.  Vroman,  50  N.  1.  Supp.  836;  Leonard  v.  Bowman,  15 
N.  Y.  Supp.  822. 

112  Ibid. 

113  Kennedy  v.  Thorp,  3  Abb.  Pr.,  N.  S.,  131;  Bingham  v.  Dls- 
brow,  14  Abb.  Pr.  251;  37  Barb".  24. 

11*  Ponder  v.  Tate,  111  Ind.  148;  McKinney  v.  Snider,  116  Ind. 
160;  Matter  of  Gagnon,  52  N.  Y.  Supp.  309;  Zelie  v.  Vroman,  50  N. 
Y.  Supp.  836;  Arnot  v.  Wright,  55  Hun,  561. 

115  Hinsdale  v.  Sinclair,  83  N.  C.  338. 
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ject  to  the  lien  of  the  judgment,  or  may  have  choses  in 
action  and  other  things  of  value  unaffected  by  such  lien 
and  incapable  of  levy.  It  is  still,  however,  necessary 
for  the  affidavit  to  show  that  the  debtor  has  no  property 
subject  to  execution  and  against  which  the  plaintiff  has 
an  ample  remedy  by  the  levy  of  his  writ.*^®  But 
though  it  appears  that  the  defendant  has  property  sub- 
ject to  execution,  he  may  maintain  a  supplemental  pro- 
ceeding on  showing  that  the  defendant  refuses  to  apply 
such  property  toward  the  sati^action  of  the  judgment, 
for  it  may  be  that,  for  some  reason,  the  sheriff  cannot 
find  or  levy  upon  such  property.^^'^ 

In  New  York,  the  affidavit  was  once  considered  as 
the  foundation  of  the  judge's  authority  to  act;  and  it 
was  there  held  that  if  an  affidavit  were  defective,  its 
defects  could  not  be  supplied  by  an  amendment,  be- 
cause the  defective  affidavit  gave  the  judge  no  jurisdic- 
tion of  the  proceeding.*^®  This  position  seems  unten- 
able.*** The  statute  requires  certain  facts  to  exist. 
If  these  facts  do  exist,  the  right  of  the  judge  to  pro- 
ceed ought  to  be  conceded,  whether  the  facts  were  made 
known  to  him  by  affidavit,  or  by  any  other  competent 
evidence.*^®  It  is  obvious  that,  as  this  proceeding  is 
prosecuted  to  enable  the  plaintiff  to  ascertain  wheth'^r 
the  defendant  has  any  property,  the  former  ought  not 
to  be  required  in  his  affidavit  to  affirm  the  existence  of 
the  very  fact  which  the  proceeding  is  instituted  to  dis- 
cover.    Therefore,  it  is  now  settled  that  the  affidavit 

118  Hackney  v.  Arrington,  99  N.  0.  110. 
117  Farmers'  etc.  N.  B.  v.  Burns,  109  N.  C.  105. 
lis  Kennedy  v.  Weed,  10  Abb.  Pr.  62;  Simpkins  v.  Page,  1  Code  K. 
107. 
ii»  Hutchinson  v.  Trauerman,  112  Ind.  21;  Burkett  v.  Bowen,  118 

Ind.  379. 

lao  Scott  V.  Durfee,  59  Barb.  390. 
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need  not  state  that  the  defendant  has  property  subject 
to  execution.^^^  Where  the  writ  has  been  returned 
wholly  or  partly  unsatisfied,  and  in  those  cases  where 
it  is  necessary  to  show  that  the  defendant  has  prop- 
erty subject  to  execution  which  he  refuses  to  apply 
thereto,  the  statement  may  be  made  in  general  terms 
and  need  not  undertake  to  specifically  describe  the 
property.^^^  In  addition  to  the  matters  hereinbefore 
stated,  the  ajBfldavit,  or  other  proof,  must,  in  New  York, 
show  that  the  judgment  was  rendered  upon  "the  debt- 
or's appearance,  or  personal  service  of  summons  upon 
him,  for  a  sum  not  less  than  twenty-five  dollars";  that 
the  execution  was  issued  out  of  a  court  of  record,  "to 
the  sheriff  of  the  county  where  the  debtor  has,  at  the 
time  of  the  commencement  of  the  special  proceeding, 
a  place  for  the  regular  transaction  of  business  in  per- 
son; or  if  the  judgment  debtor  is  then  a  resident  of  the 
state,  to  the  sheriff  of  the  county  where  he  resides;  or 
if  he  is  not  then  a  resident  of  the  state,  to  the  sheriff 
of  the  county  where  the  judgment  roll  is  filed;  unless 
the  execution  was  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  and  in  that 
case,  to  the  sheriff  of  the  county  where  the  transcript  of 
the  judgment  is  filed."  ^^ 

§  401 .  The  Order  to  Appear,  and  Objections  Thereto.— 

If  the  afladavit  discloses  all  the  facts  essential  to  en- 
title the  judgment  creditor  to  an  order  of  examination, 
and  it  is  further  supported  by  a  return  of  nulla  bona 

121  Kay  V.  Vlschers,  9  Minn.  270;  Heroy  v.  Gibson,  10  Bosw.  591; 
Flint  V.  Webb,  25  Minn.  263;  Hough  v.  Kohlin,  1  Code  R.,  N.  S.,  232; 
•Conway  v.  Hitching,  9  Barb.  378;  Lindsay  v.  Sherman,  5  How.  Pr. 
:308;  Hatch  y.  Weyburn,  8  How.  Pr.  103:  Anonymous,  3  Sand.  725; 
1  Code  R.,  N.  S.,  113.  Contra,  Tillow  v.  Vere,  1  Code  R.  130;  Hutch- 
ison V.  Symons,  67  N.  C.  156;  Hinsdale  v.  Sinclair,  83  N.  C.  338. 

122  Magruder  v.  Shelton,  98  N.  C.  545,  2  Am.  St.  Rep.  349. 

123  N.  Y.  Civ.  Code,  §  2-15S;  Kellogg  v.  Freeman.  2  Citv  Ct.  147. 
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on  the  execution,  he  has  an  absolute  right  to  such  order 
of  which  he  cannot  be  deprived  by  any  counter-affi- 
davit on  the  part  of  the  defendant  to  the  effect  that 
he  has  property  subject  to  execution  upon  which  a  levy 
"Can  be  made.  The  court  will  not  go  behind  the  return 
of  the  officer,  unless  upon  motion  to  set  it  aside.  "The 
judgment  debtor's  affidavit  to  the  possession  of  prop- 
erty ought  not  to  hinder  the  examination.  If  he  has 
property  sufficient  to  satisfy  the  execution  in  full,  he 
can  sell  it  and  satisfy  the  judgment.  If  he  does  not 
do  so,  it  is  prima  facie  evidence  that  the  property  will 
not  satisfy  the  judgment,  and  the  creditor  should  be 
afforded  every  facility  in  his  inquiry  for  further  as- 
sets." 12* 

In  some  of  the  states,  the  clerk  issues  a  summons 
•commanding  the  defendant  to  appear. ^^^  The  more 
usual  practice  is  to  procure  an  order  from  the  judge 
upon  the  filing  of  the  necessary  affidavit.  This  order 
should  briefly  recite  the  facts  stated  in  the  affidavit, 
and  then  command  the  defendant  to  appear  before  the 
judge  or  referee.  It  should  state  the  time  and  place 
:at  which  the  defendant  must  appear.  If  it  fails  to 
state  either,  1^®  or  is  returnable  upon  Sunday, i^''  it  is 
Toid,  and  may  be  disregarded.  Mere  defects  or  irregu- 
larities in  the  order  do  not  usually  render  it  void,  and 
<'an  be  taken  advantage  of  only  by  some  motion  made 
in  due  time.^^*  Under  most  of  the  statutes  the  de- 
fendant cannot  be  required  to  appear  before  any  judge 

12*  Eleventh  Ward  Bank  t.  Heather.  48  N.  Y.  Supp.  449. 

126  Carpenter   v.  Vanscoten,  20   Ind.  50;  Schultz   v.  Andrews,  54 
Bow.  376. 

i2e  Kelty  v.  Yerby,  31  How.  Pr.  95. 

127  Arctic  Ins.  Co.  v.  Hicks,  7  Abb.  Pr.  204;  Gould  v.  Spencer,  5 
Paige,  .541. 

128  Hilton  V.  Patterson,  18  Abb.  Pr.  245. 
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or  court  out  of  the  county  in  which  he  resides  or  trans- 
acts his  business.^^**  This  rule  is  not  applicable  where 
the  defendant  changes  his  residence  after  the  issuance 
of  the  execution.^****  Unless  there  is  an  entire  absence 
of  jurisdiction,  the  order  must  be  obeyed.  If  there 
are  any  errors  or  irregularities,  they  will  not  justify 
disobedience  of  the  order;  ^^^  but  they  may  'be  used 
as  grounds  for  objecting  to  the  order  and  procuring  its- 
vacation,  if  of  sufficient  gravity.^^^  The  defendant  can- 
not obtain  a  vacation  of  the  order  by  showing  that 
the  judgment  or  execution  was  irregular  or  errone- 
ous.^^* The  order  to  appear  may — and,  for  the  security 
of  the  plaintiff,  it  ought  to— contain  a  provision  re- 
straining the  defendant  from  making  any  transfer  or 
other  disposition  of  his  assets.^** 

§  401  a.  Arrest  of  Defendant. — Under  the  code  of 
New  York  the  judgment  creditor  is  entitled  to  a  war- 
rant for  the  arrest  of  the  judgment  debtor,  on  showing, 
by  affidavit,  in  addition  to  the  matters  mentioned  in 
sections  400  and  406,  the  further  facts  "that  there  ia 
danger  that  the  judgment  debtor  will  leave  the  state  or 
conceal  himself,  and  that  there  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment."  ^^    This  warrant  may 

129  Cal.  Code  Civ.  Proc,  §  714;  Wis.  Ann.  Stats.,  §  3021;  Ohio  Rev. 
Stats.,  §  5472;  Wilson  v.  Andrews,  9  How.  Pr.  39;  Hersenhelm  V. 
Hooper,  1  Duer,  594. 

ISO  Bingham  v.  Dlsbrow,  14  Abb.  Pr.  251;  37  Barb.  24. 

181  Shults  V.  Andrews,  54  How.  Pr.  378;  Arctic  F.  I.  Co.  v.  Hicks, 
7  Abb.  Pr.  204. 

132  Courtols  V.  Harrison,  1  Hilt.  109;  12  How.  Pr.  359;  3  Abb.  Pr. 
96. 

188  Lederer  v.  Bhrenfeld,  49  How.  Pr.  403;  People  v.  Oliver,  69 
Barb.  570;  Union  Bank  v.  Sargent,  53  Barb.  422;  35  How.  Pr.  87. 

184  4  Wait's  Pr.  140;  People  v.  Kingsland,  3  Abb.  App.  526;  Deposit 
Bank  v.  Wickham,  44  How.  Pr.  421. 

1-15  N.  y.  Code  Civ.  Pi-oc.  §  2487. 
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be  issued  either  before  the  order  to  appear  and  submit 
to  an  examination  lias  been  made,  or  thereafter  at  any 
time  before  the  close  of  the  examination.^*®  It,  there- 
fore, follows  that  it  and  the  order  for  the  examination 
are  so  far  independent  of  each  other  that  one  may 
be  improper  and  the  other  proper,  and  an  error  in  grant- 
ing the  one  does  not  impair  the  other,  and  the  one 
may  be  vacated  and  the  other  left  in  force.^*''  When, 
pursuant  to  such  warrant,  the  defendant  is  brought 
before  the  judge,  he  may  be  ordered,  if  it  appears  that 
there  "is  danger  that  he  will  leave  the  state  or  conceal 
himself,  and  that  he  has  property  which  he  unjustly 
refuses  to  apply  to  the  satisfaction  of  the  judgment, 
....  to  give  an  undertaking,  with  one  or  more  sure- 
ties, in  a  sum  fixed  and  within  a  time  specified  in  the 
order  to  the  effect  that  he  will,  from  time  to  time,  aa 
the  judge  directs,  attend  before  the  judge  or  referee, 
and  that  he  will  not,  until  discharged  from  arrest  by 
virtue  of  the  warrant,  dispose  of  any  of  his  property 

not  exempt  from  seizure If  he  fails  to  comply 

with  the  order,  the  judge  must  forthwith,  by  warrant, 
conamit  him  to  prison,  there  to  remain  until  the  close  of 
the  examination  or  the  giving  of  the  required  under- 
taking." ^^ 

§  402.  Service  of  the  Order.— The  statutes  usually 
contain  no  provisions  regarding  the  method  by  which 
the  order  to  appear  may  be  served.  Personal  service 
is  undoubtedly  sufficient.^**  It  should,  in  New  York, 
he  made  by  exhibiting  the  original,  and  by  delivering 

laa  N.  Y.  Code  Civ.  Proc,  §  2438;  Marriage  v.  Woodruff,  77  la.  291. 
13T  Teats  V.  Bank  of  Herrington,  58  Kan.  721;  Frost  v.  Craig,  d 
N.  Y.  Supp.  528. 

188  N.  Y.  Code  Civ.  Proc,  §  2440. 

139  People  V.  Hurlburt,  5  Hovs^.  Pr.  440. 
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a  copy  of  the  order  to  the  defendant.*'**'     In  Horth  Oaro- 
lina,  service  of  the  order  to  appear  may  be  made  on 
the  judgment  debtor  by  leaving  it  at  the  residence  of 
his  wife.***    As  the  object  of  the  service  is  to  obtain, 
jurisdiction  over  the  defendant,  it  may  be  waived,  and 
it  becomes  unnecessary  if  he  is  in  court  when  the  order 
is  made,  and  with  knowledge  thereof,  appears  and  sub- 
mits to  ah  examination.*^    Until,  however,  the  order 
has  been  served,  or  the  defendant  has  voluntarily  ap- 
peared, the  court  seems  to  have  no  authority  to  proceed. 
Hence,  if  a  third  person  is  subpoenaed  as  a  witness,  he 
may,  on  being  brought  before  the  court,  refuse  to 
answer  questions  propounded  to  him,  on  the  ground 
that,  because  of  the  failure  to  serve  the  order  on  the 
defendant,  no  proceeding  is   pending  against   him  in 
which  a  witness  can  be  called  and  require  to  answer.*** 
As  the  law  does  not  authorize  the  sheriff  to  serve  the 
order  in  his  official  capacity,  service  by  him  cannot  be 
proved  by  his  certificate  thereof.     It  must  be  estab- 
lished in  the  same  manner  as  though  made  by  a  private 
individual.***   The  defendant  need  not  be  served  with  a 
copy  of  the  affidavit  on  which  the  order  was  issued.**"^ 
The  Code  of  Civil  Procedure  of  New  York  provides  that 
"an  injunction  order,  or  an  order  requiring  a  person 
to  attend  and  be  examined,  must.be  served  as  follows; 
1.  The  original  order,  under  the  hand  of  the  judge  mak- 
ing it,  must  be  exhibited  to  the  person  to  be  served;  2, 
A  copy  thereof,  and  of  the  affidavit  upon  which  it  was 

1*0  Billings  v.  Carver,  54  Barb.  40;  Code  Civ.  Proc.  N.  T.,  §  2452. 
141  Turner  v.  Holden,  109  N.  C.  182. 
"2  McDonnell  v.  Henderson,  74  la.  619. 
1*3  People  V.  Warner,  51  Hun,  53. 
"*  TJtica  City  Bank  v.  Buell,  9  Abb.  Pr.  385. 
i«  Green  v.  Bullard,  8  How.  Pr.  313;  Farqueharson  v.  Kimball,  9 
Abb.  Pr.  385,  note. 


2183  SUPPLEMENTAL  PROCEEDINGS.  §  403 

made,  must  be  delivered  to  him."  ^*®  Service  of  art 
order  made  after  the  time  specified  for  the  appearance 
of  the  defendant  is  void.  He  need  pay  no  attention  to 
it."^ 

§  403.    Appearing  Before  the  Judge  or  Referee.— When 
the  defendant  appears  at  the  time  and  place  appointed, 
and  finds  no  judge  or  referee  there,  he  is  not  at  liberty 
a,t  onoe  to  go  away.     He  must  wait  a  reasonable  time 
for  the  appearance  of  the  officer.^*®    The  officer  may 
altogether  fail  to  appear.     In  such  an  event,  it  is  not 
clearly  settled  whether  the  proceeding  abates  or  not. 
The   probability,  however,  is,  that  it  does  not  abate, 
but  may  be  continued  by  prompt  action  upon  the  part 
of  the  plaintiff  in  procuring  and  serving  an  order  for 
the  defendant  to  appear  at  some  subsequent  time.^** 
The  statutes  usually  require  that  the  order  for  the  ex- 
amination of  a  debtor  or  other  person  shall  command 
him  to  attend  and  be  examined  either  before  the  judge 
to  whom  the  order  is  returnable  or  before  a  referee  des- 
ignated therein.^^*'    This  language  necessarily  confers 
power  upon  the  judge  to  whom  the  application  for  an 
order  of  examination  is  made  to  appoint  a  referee  be- 
fore whom  the  examination  shall  take  place.^^*     The 
order  appointing  the  referee  need  not  be  incorporated 
in  the  order  for  the  examination.**®    The  powers  of 
the  referee  are  usually  restricted  to  the  proceedings 
essential  to  an  examination,  and,  hence,  include  that 

lie  N.  T.  Code  Civ.  Proc,  §  2452. 

1*7  Henderson  v.  Stone,  40  How.  Pr.  333;  2  Sweeny,  468. 

148  Reynolds  v.  McElhone,  20  How.  Pr.  45T. 

149  Holstein  v.  Rice,  15'  Abb.  Pr.  807;  24  How.  Pr.  135;  Allen  t.' 
Staring,  26  How.  Pr.  57. 

150  Code  Civ.  Proc.  Cal..  §  714;  Code  Civ.  Proc.  N.  Y.,  §  2442. 

151  Howe  V.  Welch,  11  N.  Y.  Civ.  Pro.  Rep.  444. 

152  Lewis  V.  Penfleld,  39  How.  Pr.  490. 
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of  issuing  subpoenas  or  directions  to  appear  before 
him/*'^  to  administering  oaths,  and  conducting  tlie  ex- 
amination, or,  more  accurately  speaking,  of  permitting 
it  to  be  conducted  before  him,  for  his  functions  are 
quasi  judicial,  and  he  should  not  take  upon  himself 
"the  part  of  prosecutor,  and  press  questions  suggested 
of  his  own  motion  to  an  inquisitorial  extent."  ^°* 
Where  the  examination  is  conducted  before  a  referee, 
the  various  orders  of  adjournment  should  be  made  by 
him.'-^  Orders  of  adjournment  should  be  made  from 
day  to  day;  and  unless  made,  the  jurisdiction  of  the 
judge  terminates,  and  the  examination  cannot  be  re- 
newed at  a  future  time.^^**  The  referee  has  no  power 
to  make  any  order  as  to  the  result  of  his  examination, 
but  must  certify  the  evidence  and  other  proceedings 
before  him  to  the  judge,  who  is  alone  authorized  to 
take  action  thereon.^^'^ 

§  403  a.  Grounds  for  Discharging  the  Defendant  With- 
out Examination. — We  apprehend  that  the  defendant 
may  avoid  an  examination — 1.  By  showing  from  the 
moving  papers  or  proofs  that  the  order  for  his  exam- 
ination was  irregularly  or  improvidently  obtained,  and 
that  it  ought,  therefore,  to  be  vacated;  or  2.  By  rebut- 
ting or  confessing  and  avoiding  the  prima  facie  case 
made  by  the  plaintiff.  Thus,  in  rebuttal  he  may  show 
that  there  had  never  been  any  valid  judgment  against 

153  Marriage  v.  Woodruff,  77  la.  291;  People  v.  Ball,  37  Hun,  245; 
Knowles  v.  De  Lazare,  3  How.,  N.  S.,  35. 

154  People  V.  Leipzig,  52  How.  Pr.  412. 

155  Mason  v.  Lee,  23  How.  Pr.  406. 

166  Ammidon  v.  Wolcott,  15  Abl).  Pr.  314;  Hawes  v.  Barr,  7  Robt. 
453;  Carter  v.  Clarlie,  7  Robt.  400;  Squire  v.  Young,  1  Bosw.  690. 

157  Kennedy  v.  Norcott,  54  How.  Pr.  87;  Ball  v.  Goodenough,  37 
How.  Pr.  479;  La  Fontaine  v.  Southern  etc.  Assn.,  83  N.  C.  132. 
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him,  or  that  execution  had  not  issued,  thereon  and  been 
returned,  or  that  the  judgment  was  not  unsatisfied.  Or 
"While  admitting  the  facts  stated  by  plaintiff,  the  de- 
fendant may  avoid  them  by  producing  a  valid  discharge 
in  bank-ruptcy.^^** 

§  404.  The  Examination. — In  many  cases  no  one  but 
the  defendant  is  examined.  The  plaintiff  is,  however, 
entitled  to  compel  the  attendance  of  witnesses.  He 
may,  if  he  sees  proper,  confine  his  examination  to  the 
witnesses,  and  decline  to  question  the  defendant.*^" 
Sometimes  the  attendance  of  witnesses  is  secured  by 
subpoena  issued  out  of  the  court  where  the  judgment 
was  entered,^®"  and  sometimes  by  procuring  and  serv- 
ing an  order  granted  by  the  officer  before  whom  the  ex- 
amination is  conducted.^**^  If  a  witness  appears  for 
examination,  he  may  be  compelled  to  answer  all  proper 
questions,  whether  he  was  regularly  subpoenaed  or 
not.i«^ 

Both  the  defendant  and  the  witnesses  must  submit  to 
a  thorough  and  searching  examination.^^^  The  plain- 
tiff need  not  accept  any  general  statement.  He  is  en- 
titled to  the  details.****  The  object  of  the  proceeding 
is  to  discover  whether  the  defendant  has  any  assets 

158  Smith  V.  Paul,  20  How.  97;  Coursen  v.  Dearborn,  7  Eobt  143; 
World  Co.  V.  Brooks,  7  Abb.  Pr.,  N.  S.,  212. 

169  Graves  v.  Lake,  12  How.  Pr.  33. 

180  People  V.  Duteher,  3  Abb.  Pr.,  N.  S.,  151;  §§2441,  2442,  Code 
N.  Y. 

101  §  5479,  Rev.  Stats.  Ohio;  §  718,  Code  Civ.  Proc.  Cal. 

162  People  V.  Marston,  18  Abb.  Pr.  257. 

103  Sandford  v.  Carr,  2  Abb.  Pr.  462;  Forbes  v.  Willard,  37  How. 
Pr.  193;  54  Barb.  520;  Lathrop  v.  Clapp,  40  N.  Y.  328,  100  Am.  Dec. 
493. 

104  Brown  v.  Morgan,  3  Edw.  Ch.  278;  Steinhart  v.  Farrell,  3  N. 
Y.  St.  Kep.  292. 
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subject  to  execution.  All  inquiries  tending  to  promote 
this  object  and  to  assist  in  this  discovery  are  permis- 
sible. If  it  is  claimed  that  a  question  cannot  be  an- 
swered by  a  witness  without  criminating  himself,  the 
judge  will  determine  whether  it  is  likely  to  have  that 
effect,  and  will  compel  or  excuse  the  disclosure  in  ac- 
cordance with  such  determination.^**'  "The  order  and 
scope  of  the  examination  of  a  judgment  debtor,  in  a  pro- 
ceeding supplemental  to  execution,  are  largely  in  t\n^ 
discretion  of  the  judge  or  commissioner  befoi'e  whom 
such  examination  is  being  taken.  This  is  necessarily 
so,  because  if  the  debtor  has  concealed  property  which 
is  sought  to  be  discovered,  he  is  called  to  testify  against 
his  supposed  interest,  and  will  always  give  his  tes- 
timony reluctantly.  Unless  a  comprehensive  and 
searching  examination  be  allowed,  an  artful  debtor 
might  defeat  the  discovery  sought.  To  apply  to  such 
an  examination  the  strict  technical  rules  governing 
the  examination  of  a  witness  on  the  trial  of  a  cause  or 
even  the  less  strict  rules  applicable  to  a  cross-examina- 
tion, which  it  more  nearly  resembles,  would  be  to  im- 
pair greatly  the  efficiency  and  usefulness  of  the  remedy 
intended  to  be  given  by  the  proceeding,  and  in  many 
ca-ses  to  destroy  it  entirely.  Hence,  this  court  will  not 
interfere  and  limit  such  an  examination,  unless  it  is 
made  to  appear  verj-  clearly  that  there  has  been  an 
abuse  of  discretion  by  the  examining  officer  in  requir- 
ing the  judgment  debtor  to  answer  improper  interroga- 
tories." ^'^  It  is  scarcely  necessary  to  remark  that  in 
examinations  in  proceedings  supplementary  to  execu- 
tion, due  notice  must  be  taken  of  the  law  respecting 
privileged  communications,  and  no  question  must  be 

165  Forbes  v.  Willard,  37  How.  Pr.  193,  54  Barb.  520. 

166  Heilbronner  v.  Levy,  64  AVis.  637;  State  v.  Barclay,  86  Mo.  55. 
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required  to  be  answered^  nor  any  order  be  made,  which 
will  require  the  divulging  of  information  which  is  pro- 
tected as  a  privileged  communication.  Therefore,  a 
physician  will  not  be  required  to  produce  his  books  of 
account  for  ihspection,  if  they  contain,  as  part  of  his 
records,  information  derived  from  a  patient  which  is 
of  a  privileged  character.*®'^  Nearly  all  the  statutes 
provide  that  no  person  shall  be  excused  from  answer- 
ing,  on  the  ground  that  his  response  may  show  him  to 
have  been  guilty  of  fraud. ^^  Any  alleged  transfer 
may  be  iuvestigated,  and  the  witnesses,  whether  ihter- 
ested  in  the  transfer  or  not,  may  be  compelled  to  dis' 
close  all  facts  within  their  knowledge  tending  to  shoT;v^ 
its  real  nature  and  purposes.^®**  The  defendstnt  is  en- 
titled to  the  assistance  of  his  attorney,  and  to  the 
privilege  of  a  cross-examination.^'^"  In  Corning  V' 
Tooker,  5  How.  Pr.  16,  it  was  held  that  the  defendant 
might  correct  his  statement,  but  that  he  had  no  right 
to  insist  upon  being  cross-examined,  and  that  a  wit- 
ness was  not  entitled  to  be  represented  and  advised 
by  counsel.     The  appearance  by  the  defendant,  and  hi* 

167  Kelly  V.  Levy,  29  N.  Y.  St.  R.  659,  8  N.  Y.  Supp.  849;  Mott  Vr 
Ice  Co.,  2  Abb.  N.  C.  14.3. 

168  §  5476,  Rev.  Stats.  Ohio;  §  505,  Code  Civ.  Proc.  Kan.;  §  2460, 
Code  N.  Y.;  §  312,  Code  Civ.  Proc.  S.  C;  §  4075,  Code  Iowa;  Nealiy 
V.  Ambrose,  21  Pick.  185;  Lamb  v.  Stone,  11  Pick.  527. 

169  Lathrop  v.  Clapp,  40  N.  Y.  328,  100  Am.  Dec.  493;  Clapp  V.  La- 
throp,  23  How.  Pr.  423;  Sanford  v.  Carr,  2  Abb.  Pr.  462;  William* 
V.  Carroll,  2  Hilt.  438.  Contra,  Town  v.  Ins.  Co.,  4  Bosw.  683;  Vatt 
Wyek  V.  Bradly,  3  Code  R.  157;  Hunt  v.  Enoch,  6  Abb.  Pr.  212. 

170  Le  Roy  v.  Halsey,  1  Duer,  589;  11  N.  Y.  Leg.  Obs.  252;  1  Code 
R.,  N.  S.,  275.  While  it  is  probably  true  that  a  person  under  exam- 
ination in  supplemental  proceedings,  whether  as  a  witness  or  as  ft 
party,  is  not  entitled  to  be  represented  by  counsel  as  a  matter  of 
right,  or  to  have  his  aid  or  advice  during  the  examination,  yet,  we 
think,  tlie  better  course  is  to  concede  such  right  until  it  is  at- 
tempted to  be  abused  or  extended  beyond  reasonable  limits.  SchwaU 
V.  Cohen,  13  N.  Y.  St.  R.  709. 
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submitting  to  examination  without  objection,  is  a 
waiver  of  previous  irregularities  in  the  proceedings.^''^^ 

§  405.    The  Order  to  be  Made  after  the  Examination.— 

When  it  appears  from  the  examination  that  the  defend- 
fl,nt  has  in  his  possession,  or  under  his  control,  any 
money  or  property  subject  to  execution,  he  may  be 
^ordered  to  apply  such  property  to  the  satisfaction  of 
the  judgment. ^'^  The  Revised  Statutes  of  Missouri 
provide  for  proceedings  against  a  judgment  debtor 
by  which  he  is  compelled  to  appear  and  submit  to 
examination  respecting  his  ability  and  means  of  sat- 
isfying the  judgment.  Under  this  statute  the  power  of 
the  court  is  restricted  to  making  an  examination,  and 
though  the  debtor  discloses  that  he  has  property,  on 
his  person  or  otherwise  in  his  possession,  subject  to  exe- 
cution, no  order  can  be  made  that  he  deliver  it  to  the 
sheriff  or  ptherwise  apply  it  to  the  satisfaction  of  the 
judgment,^''^  but  the-  statute  of  the  state  respecting 
garnishment  declares  that  if  it  is  made  to  appear  to 
the  court  that  any  garnishee  has  executed  to  any  de- 
fendant a  negotiable  promissory  note  which  remains 
unpaid,  the  court,  or  a  judge  thereof,  may  order  the 
defendant  to  deliver  it  up.  Hence,  if  on  an  examina- 
tion of  the  defendant,  he  discloses  that  he  is  in  jwsses- 
gion  of  any  such  instrument,  the  maker  of  it  may  be 

iTi  Bingham  v.  Disbrow,  14  Abb.  Pr.  251;  37  Barb.  24;  Viburt  v. 
Frost,  3  Abb.  Pr.  119;  5  Dner,  672;  Ammidon  v.  Wolcott,  15  Abb. 
pr.  814;  Underwood  v.  Sutcliffe,  10  Hun,  453. 

ITS  Baker  v.  State,  109  Ind.  47;  Klepscb  v.  Donald,  18  Wash.  150; 
18267,  Rev.  Stats.  Nev.;  §317,  S.  O.  Code  Civ.  Proc;  §2447,  N.  Y. 
Code;  §719,  Cal.  Code  Civ.  Proc;  §5488,  Ohio  Rev.  Stats.;  §4077, 
Iowa  Code.  Where  money  is  found  in  possession  of  the  defend- 
ant, the  court  should  order  it  to  be  paid  to  tie  creditor.  People  v. 
Jvlng,  9  How.  Pr.  97. 

173  state  V.  Barclay,  86  Mo.  55;  In  re  Knaup;  144  Mo.  653,  66  Am. 
gt.  Rep.  435. 
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summoned  as  garnisliefe,  and  thereupon  an  order  may 
be  made  that  the  defendant  deliver  it  to  the  proper 
officer,  or  to  a  receiver  appointed  by  the  court,  and 
this  order  may  be  enforced  by  attachment  against  the 
body  of  the  defendant.^^* 

As  an  order  for  the  application  of  money  or  other 
property  by  the  defendant  to  the  satisfaction  of  the 
writ  may  be  enforced  by  imprisonment,  it  will  not  be 
made  by  any  court  having  due  regard  for  personal  lib' 
erty,  except  in  cases  comparatively  free  from  doubt.- 
Tt  must  be  clearly  shown  that  the  defendant  has  the 
property  within  his  control;  or,  in  other  words,  that 
he  has  the  ability  to  obey  the  mandate  of  the  court.*'^'* 
But  the  court  will  not  be  deterred  from  making  the 
order  by  incredible  accounts  given  by  the  defendant 
of  his  loss,  or  disposition  of  moneys  or  property  shown 
to  have  recently  been  in  his  possession,  if,  from  all  the 
circumstances,  it  is  satisfied  that  such  accounts  are 
false,  and  that  the  money  or  property  is  still  within  his 
control.^'^® 

It  frequently  appears,  upon  the  examination  of  the 
defendant,  or  of  some  third  person,  that  property  ex* 
ists,  the  title  of  which  is  in  doubt.  Supplemental  pro- 
ceedings are  not  well  calculated  for  the  litigation  of 
conflicting  claims  of  title,  nor  for  the  trial  of  disputed 
questions  of  fact.  Where  conflicting  claims  exist  in 
good  faith,  the  court  will  very  rarely  make  an  order 
requiring  the  delivery  of  the  property. '^'^'^    This  ques- 

174  In  re  Knaup,  144  Mo.  653,  66  Am.  St.  Rep.  435. 

175  Sandford  v.  Moshler,  13  How.  Pr.  137;  Hall  v.  McMahon,  10 
Abt).  Pr.  103;  Peters  v.  KeiT,  22  How.  Pr.  3;  Joyce  v.  Holbrook,  2 
HUt.  94;  7  Abb.  Pr.  338;  Welch  v.  P.  Ft.  W.  &  C.  E.  E.,  1  West. 
L.  M.  87;  liocke  v.  Mabbett,  3  Abb.  App.  68. 

176  Logan  V.  O'Leary,  43  N.  J.  Eq.  320. 

177  People  V.  King,  9  How.  Pr.  97;  Stewart  v.  Foster,  1  Hilt.  505} 
Gasper  v.  Bennett,  12  How.  Pr.  307;  Corning  v.  Tooker,  5  How.  Pr< 
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tion,  however,  is  rarely  presented  on  an  examination 
■of  the  defendant  alone,  but  usually  appears  when  a 
third  person  is  called  before  the  court  and  makes  claim 
to  money  or  property  in  his  possession  which  the  plain- 
tiff insists  belongs  to  the  defendant,  and  should  be  ap- 
plied to  the  satisfaction  of  the  writ.  It  is  not  indis- 
pensable that  the  property,  if  personal,  stand  in  the 
debtor's  name.  He  may  have  kept  his  money  on  de- 
posit in  bank  in  the  name  of  his  wife,  from  whom  he 
has  a  power  of  attorney  authorizing  him  to  draw  checks 
,on  such  deposit.  If  so,  it  is  his  duty  to  surrender  such 
money  or  deposit  to  a  receiver  appointed  in  supple- 
mentary proceedings.^'^®  If  the  money  or  property  is 
in  the  hands  of  the  judgment  debtor,  the  court  or  judge 
may  make  an  order  that  he  deliver  it  to  the  proper 
officer,  leaving  adverse  claimants  to  litigate  the  ques- 
tion of  title  or  right  of  possession  with  the  oflEicer.  The 
order  of  the  court  can  have  no  effect  upon  the  title 
4)T  right  of  possession  of  such  third  person,  though  he 
has  been  called  before  the  court  and  examined  as  a 
witness.  ^'^^ 

§  406.  Proceeding  to  Reach  Known  Assets  in  the 
Hands  of  Defendant. — The  proceeding  of  which  we  have 
just  treated  is  prosecuted  upon  the  theory  that  the 
plaintiff  does  not  know  of  any  property  subject  to  exe- 

IG;  Rodman  v.  Henry,  17  N.  Y.  484;  Teller  v.  Randall,  26  How.  Pr. 
155;  Crounse  v.  Whipple,  34  How.  Pr.  333;  Olapp  v.  Lathrop,  23 
How.  Pr.  423;  Locke  v.  Mabbett,  3  Abb.  App.  68;  Alexander  v. 
Richardson,  7  Robt.  63;  West  Side  B^nl£  v.  Pugsley,  47  N.  Y.  368; 
12  Abb.  Pr.,  N.  S.,  28;  Barnard  v.  Kobbe,  3  Daly,  373.  But  where 
^:he  property  clearly  belongs  to  the  debtor,  and  is  under  his  control, 
-the  judge  should  direct  him  to  apply  it  to  the  satisfaction  of  the 
judgment,  instead  of  appointing  a  receiver.  Rpdman  v.  Henry,  17 
'.N.  Y.  482;  Goodyear  v.  Betts,  7  How.  Pr.  187. 

"8  Weld  T.  Sage,  54  N.  Y.  Supp.  253. 

i'9  Osborne  v.  Reardon,  79  la.  175. 
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cution,  and  is,  therefore,  anxious  to  ascertain,  by  an 
examination  of  the  defendant  and  others,  whether  any 
such  property  can  be  found.  The  proceeding  of  which 
we  are  about  to  speak  is  based  upon  the  assumption 
that  the  plaintiff  does  linow  of  property  subject  to  the 
writ,  and  that  such  property  is  within  the  control  of 
the  defendant,  and  is  by  him  unjustly  withheld  from 
the  execution.  In  this  proceeding,  the  plaintiff  is  en- 
titled to  compel  the  appearance  and  examination  of 
the  defendant;  or  in  case  it  appears  that  the  defendant 
is  about  to  abscond,  an  order  of  arrest  may  be 
granted.^^  After  the  arrest,  the  defendant  may  be  re- 
quired to  give  security  that  he  will,  from  time  to  time, 
attend  before  the  judge  or  referee,  and  that  he  will  not 
dispose  of  any  of  his  property  subject  to  execution. 
To  authorize  an  order  of  examination  or  arrest,  the 
execution  must  have  been  issued,  but  it  need  not  have 
been  returned.  The  requisite  facts  must  generally  be 
«hown  by  aflfidavit.  The  affidavit  differs  in  two  essen- 
tial particulars  from  that  under  consideration  in  sec- 
tion 400;  viz.,  it  need  not  show  that  the  execution  has 
"been  returned,  and  it  must  state  that  the  defendant 
has  property  subject  to  execution  which  he  unjustly 
refuses  to  apply  to  the  satisfaction  of  the  writ.  The 
defendq.nt  cannot  be  required  to  appear  and  answer 
in  the  absence  of  this  averment.^®^  In  Indiana,  the 
statute  also  requires  the  affidavit  to  state  that  the 
judgnjent  debtor  resides  in  the  county  in  which  it  is 
filed,  and  thjat  an  execution  has  been  issued  to  the 
county  in  which  he  resides,  or  if  he  is  a  nonresident  of 

ISO  Ohio  Rev.  Stats.,  §§5473,  5474;  S.  C.  Code  Civ.  Proc,  §312; 
Code  of  Iowa,  §§  4073,  4085;  Cal.  Code  Civ.  Proc,  §  715;  Wis.  Anu. 
Stat.,  §  3032;  N.  Y.  Code,  §  2437. 

181  Dillman  v.  Dillman,  90  Ind.  585;  Mitcliell  v.  Bray,  106  Ind.  264. 
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the  state,  that  an  execution  has  been  issued  to  the 
sheriff  of  the  county  in  which  the  judgment  was  en- 
tered.^*^  Some  necessity  for  the  proceeding  should 
be  shown,  and  a  description  should  be  given  of  the 
property  unjustly  withheld  from  execution  by  the  de- 
fendant.^^* In  New  York,  in  cases  of  this  class,  great 
strictness  of  proceeding  is  exacted.  If  the  affidavit 
is  upon  information  and  belief,  the  name  of  the  inform- 
ant and  his  means  of  knowledge  must  be  disclosed.*^* 
An  affidavit  following  the  language  of  the  statute  is 
sufficient  to  call  into  action  the  jilrisdiction  of  the 
court;  but  if  objected  to,  it  will  be  regarded  as  irregu- 
lar, and  a  description  will  be  exacted  of  the  property 
withheld,  and  the  facts  and  circumstances  must  be  dis- 
closed with  sufficient  detail  to  enable  the  judge  to  de- 
termine for  himself  whether  the  defendant  "has  prop- 
erty which  he  unjustly  refuses  to  apply  to  the  writ."  ^^"^ 
A  demand  on  the  debtor  that  the  property  be  applied 
on  the  writ  must  be  shown;  for  in  the  absence  of  such 
demand,  he  has  not  unjustly  refused  to  apply  it.^**  In 
North  Carolina,  the  affidavit  must  state  that  the  judg- 
ment debtor  has  no  property  which  can  be  reached  by 
the  execution,  or  if  he  has  any  of  such  property,  that  it 
is  not  sufficient  to  satisfy  the  writ;  and  that  he  has^ 
property,  choses  in  action,  or  things  of  value,  which  h<.> 
unjustly  refuses  to  apply  to  the  payment  of  the  judg- 
ment; but  no  personal  demand  that  the  debtor  so  apply 

182  Pouder  v.  Tate,  111  Ind.  148;  Fowler  v.  Griffin,  83  Ind.  297. 

183  Cushman  v.  Gephart,  97  Ind.  46;  Dandlstel  v.  Kronenberger,. 
39  Ind.  405. 

184  Manken  v.  Pape,  65  How.  Pr.  453. 

185  First.  Nat.  Banli  v.  Wilson,  13  Hun,  232;  Manken  v.  Pape,  65 
How.  Pr.  453. 

186  Hall  V.  Kellogg,  12  N.  Y.  331;  Levy  v.  Beacham,  64  Hiin,  62, 
18  N.  Y.  Snpp.  629;  First  N.  B.  v.  Wilson,  13  Hun,  232;  Bowery  Bank 
V.  Widmayer,  9  N.  Y.  Supp.  629. 
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this  property  need  be  averred.^^''^  It  is  not  necessary 
in  this  state  to  describe  the  property  which  the  debtor 
has  in  his  possession  and  which  he  refuses  to  apply 
to  the  execution.^'*^  The  service  of  the  order,  the  ap- 
pearance of  the  parties,  and  the  method  and  extent  of 
the  examination,  do  not  vary  materially  from  corre- 
sponding proceedings,  where  the  debtor  is  summoned 
for  the  purposes  of  discovery  only,  with  this  exception, 
that  in  this  proceeding  the  inquiry  is  confined  to  the 
investigation  of  the  question  whether  the  defendant 
did  have,  and  did  unjustly  refuse  to  apply  to  the  sat- 
isfaction of  the  judgment,  the  property  described  in 
the  affidavit. 

§  406  a.  Second  Examination  of  Judgment  Debtor. — 
None  of  the  various  statutes  upon  the  subject  contain 
any  language  imposing  any  limitation  upon  the  num- 
ber of  times  in  which  a  debtor  may  be  examined.  The 
courts  in  New  York  have,  however,  imposed  such  limita- 
tion. They  will  not  permit  a  debtor  to  be  harasised 
by  successive  examinations  .without  cause.^^®  If  he 
has  been  once  examined,  and  a  second  examination  is 
desired",  the  affidavit  should  disclose  the  previous 
examination,  and  some  reason  why  another  examina- 
tion should  be  had,^*°  such  as  that  the  debtor  had  sub- 
sequently acquired  property,  or  that  new  facts  have 
come  to  the  knowledge  of  the  applicant.^**^ 

187  Hutchison  t.  Symons,  67  N.  C.  156;,  Hinsdale  v.  Sinclair,  83 
N.  O.  338;  Wieller  v.  Lawrence,  81  N.  C.  65.  A  demand  need  not  be 
stated  In  Ohio.     Edgarton  v.  Hanua,  11  Ohio  St.  323. 

188  Banlt  V.  Burns,  109  N.  C.  105. 

189  Irwin  T.  Chambers,  40  N.  Y.  Sup.  Ct.  432;  Canavan  v.  McAn- 
drew,  20  Hun,  46;  Clarke  v.  Jjondrigan,  40  N.  J.  L.  310;  Marshall  v. 
Link,  59  Hun,  618;  Losee  v.  Allen,  40  N.  Y.  Supp.  349. 

190  Grocers'  Bank  v.  Bayaud,  21  Hun,  203;  Goodall  v.  Demarest, 
2  Hilt.  534. 

191  Carter  v.  Clarke,  7  Kobt.  43;  Jurgenson  v.  Hamilton,  5  Abb. 
N.  O.  149. 

Vol.  III.— 138 
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PROCEEDINGS   AGAINST  THIRD  PERSONS. 

§  407.    This  Proceeding  is  Independent  of  the  Others.— 

The  third  proceeding  supplemental  to  execution  is  that 
by  which  the  plaintiff  is  entitled  to  an  order  requir- 
ing the  appearance  before  the  judge  of  any  person  or 
corporation  alleged  to  have  possession  of  the  property 
of  the  judgment  debtor,  or  to  be  indebted  to  him.*^^ 
It  was  for  some  time  insisted  that  this  proceeding  could 
only  be  invoked  in  connection  with  the  proceeding  au- 
thorizing the  summoning  of  the  defendant  for  the  pur- 
pose of  ascertaining  whether  he  had  any  assets  subject 
to  execution/^^  and,  therefore,  that  where  this  last 
remedy  could  not  be  pursued,'  the  plaintiff  must  have 
recourse  to  a  creditor's  bill.^"*  It  was  next  contended 
that  third  persons  ought  not  to  be  summoned  to  ap- 
pear, except  where  proceedings  had  already  been  taken 
to  compel  the  defendant  to  appear  and  answer,  unless 
in  cases  where  the  law  did  not  authorize  the  taking 
of  such  proceedings  against  the  defendant. ^®^  It  is 
now  conceded  that  these  two  proceedings  are  not  depen- 
dent on  each  other.  The  defendant  may  be  summoned 
to  appear,  without  taking  any  proceeding  against  his 
debtor,  and  his  debtors,  or  persons  having  his  property 
under  their  control,  may  be  brought  before  the  court 
without  first  requiring  the  defendant  to  appear  and 

182  N.  Y.  Code  Civ.  Proc,  §  2441;  Cal.  Code  Civ.  Proc,  §  717;  Oliia 
Rev.  Stats.,  §  5475;  S.  C.  Code  Civ.  Proc,  §  314;  Rev.  Stats.  Nev., 
§  3265;  Stats,  of  Wis.,  §  3029;  Code  Iowa,  §  4087. 

198  Kemp  V.  Harding,  4  How.  Pr.  178;  Slierwood  v.  B.  &  N.  Y. 
R.  R.,  12  How.  Pr.  136. 

1S4  Barker  v.  Johnson,  4  Abb.  Pr.  435. 

105  Holmes  v.  .Jordan,  15  Abb.  Pr.  4l0,  note;  Parker  v.  Hunt,  15 
Abb.  Pr.  410;  Ward  v.  Beebe,  15  Abb.  Pr.  372;  McBride  v.  F.  &  M. 
Bank,  7  Abb.  Pr.  347. 
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answer.*^  Though  this  proceeding  is  against  third 
persons,  it  is,  to  the  same  extent  as  proceedings  against 
the  defendant  alone,  a  proceeding  in  the  original  ac- 
tion, and  not  a'  new  suit  or  action.^®'' 

§  408.  Order  of  Examination,  how  Procured,  and  Facts 
Necessary  to  Support. — To  warrant  an  order  of  examina- 
tion under  this  proceeding,  it  must  be  shown  by  affi- 
davit, or  other  competent  written  evidence,  to  the  sat- 
isfaction of  the  judge  that  an  execution  against 
property  has  been  issued,  and  either  that  it  has  been 
returned  wholly  or  partly  unsatisfied,  or  that  it  has  not 
been  returned,  and  also  that  some  person  or  corporation 
has  possession  bf  personal  property  of  the  judgment 
debtor,  or  is  indebted  to  him/®*  The  issuing  of  the 
execution  is,  therefore,  the  first  step  toward  sustain- 
ing the  proceeding,  and  if  it  has  not  issued,  or  has 
issued  when  not  authorized,  the  proceeding  cannot  be 
maintained.''**  The  writ  in  New  York  might  formerly 
have  issued  to  the  county  where  the  person  summoned 
resided,  or  where  the  property  sought  to  be  reached  was 
situated,  instead  of  to  the  county  of  the  defendant's 
residence.^****  The  code  of  that  state  now  provides  that 
whether  the  proceeding  be  against  the  defendant  or 
figainst  a  third  person,  an  execution  must  issue  to  the 
■sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  proceeding, 

100  Gibson  V.  Haggerty,  37  N.  Y.  555,  97  Am.  Dec.  752;  5  Trans. 
App.  143;  15  Abb.  Pr.  406;  23  How.  Pr.  260;  Hexter  v.  Clifford,  5 
€ol.  168. 

187  High  V.  Bank  of  Commerce,  95  Cal.  386,  29  Am.  St.  Rep.  121. 

ms  Seeley  v.  Garrison,  10  Abb.  Pr.  460;  Gibson  v.  Haggerty,  37 
N.  Y.  555,  5  Trans.  App.  143,  97  Am.  Dec.  752. 

109  Allen  V.  Stallcup,  13  Wash.  631. 

200  Courtois  V.  Harrigon.  12  How.  Pr.  359;  3  Abb.  Pr.  96;  1  Hilt. 
109;  People  v.  Norton,  4  Sand.  640. 
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a  place  for  the  regular  transaction  of  business  in  per- 
son, or,  where  he  is  a  resident  of  the  state,  to  the  sheriff 
of  the  county  where  he  resides,  or,  if  he  is  not  a  resident 
of  the  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll  was  filed,  unless  the  execution  was  issued 
out  of  a  court  other  than  that  in  which  the  judgment 
was  rendered,  and  in  that  case  to  the  sheriff  of  the 
county  where  the  transcript  of  the  judgment  is  filed.*"^ 
Unless  it  appears  that  a  writ  has  issued  as  thus  pre- 
scribed, the  judge  has  been  said  to  be  without  juris- 
diction to  proceed,  and,  therefore,  not  authorized  to 
make  any  order  against  a  third  person,  though  he  has 
attended  in  response  to  an  order  and  submitted  to  an 
examination.^*** 

With-  respect  to  the  mode  in  which  facts  necessary 
to  sustain  the  proceeding  shall  be  disclosied  to  the 
judge,  we  have  already  shown  what  the  language  of 
the  statute  is,  and,  as  some  of  these  facts  cannot  ap- 
pear by  the  records  or  papers  in  the  case,  it  is  manifest 
that  they  must  be  brought  to  the  attention  of  the 
court  by  affidavit.  The  facts  so  referred  to  relate  to 
the  residence  of  the  judgment  debtor  and  to  the  claim 
that  some  person  or  corporation  owes  him  or  has  hi» 
property  in  his  or  its  possession.  Hence,  in  all  cases  an 
affidavit  on  behalf  of  the  plaintiff  is  indispensable."**^ 
It  has  been  held  that  it  may  be  made  on  information 
and  belief  without  disclosing  the  source  of  the  informa- 
tion.*"* It  is  probably  true  that  an  order  based  upon 
such  an  affidavit  is  not  void,  and,  hence,  cannot  be  disre- 
garded while  it  remains  in  force,  but  it  must  be  deemed 

201  Code  Civ.  Proc.  N.  T.,  §  2458. 

202  Schenck  v.  Irwin,  15  N.  Y.  Supp.  55. 

203  Mason  v.  Weston,  29  Ind.  561. 

204  Grlnnell  v.  Sljerman,  11  N.  Y.  Supp.  682. 
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insufficient  if  challenged  in  any  appropriate  manne", 
as,  for  instance,  by  a  motion  to  vacate  the  order  and  to 
proceed  no  farther  against  the  party  cited  to  appear. ^'*'^ 
In  Texas  it  has  been  held  that  the  affidavit  may  be  in 
the  alternative;  or,  in  other  words,  that  it  may  state 
that  the  person  named  has  property  of  the  defendantj 
or  is  indebted  to  him.^°^  In  that  state  it  must  show 
that  none  of  the  defendants  has  sufficient  property  in 
his  possession,  within  the  jurisdiction  of  the  court,  to 
satisfy  the  judgment.^**'^  We  can  find  nothing  in  the 
statutes  of  most  of  the  states  warranting  this  require- 
ment, or  exhibiting  any  design,  on  the  part  of  the  legis- 
lature, to  compel  the  plaintiff  to  exhaust  his  remedy 
against  one  defendant  before  pursuing  another.  The 
statutes  do  not  usually  authorize  the  summoning  of 
every  debtor,  however  insignificant  the  debt  may  be. 
They  specify  a  sum;  and  the  affidavit  must  state,  that 
the  indebtedness  is  equal  to  or  in  excess  of  that  sum. 
If  the  person  whose  examination  is  sought  is  alleged  to 
have  property,  of  the  judgment  debtor,  the  value  of  the 
property  need  not  be  stated.^®® 

§  409.  The  Principal  Debtor  must  be  Summoned,  and 
not  his  Agents. — All  proceedings  supplemental  to  execu- 
tion have,  or  may  have,  two  purposes.  The  first  of 
these  is  to  obtain  information  concerning  property 
liable  to  contribute  to  the  satisfaction  of  the  judgment; 
and  the  second  is  to  prevent  such  property  from  being 
so  disposed  of,  after  the  institution  of  the  proceedings, 

SOB  Fleming  v.  Tourgee,  16  N.  T.  Supp.  2;  Bi-uen  v.  Nickles,  51  N. 
Y.  Supp.  352;  Matter  of  Leslie,  44  N.  Y.  Supp.  1103;  Matter  of  Par- 
rlsh,  60  N.  Y.  Supp.  735,  28  App.  Dlv.  22. 

206  White  V.  Lynch,  26  Tex.  195.  Contra,  Lee  v.  Heirberger,  1 
Code  B.  38;  Davis  v.  Herrig,  65  How.  Pr.  290. 

SOT  Willis  V.  Lyman,  22  Tex.  268. 

208  Brett  v.  Browne,  1  Abb.  Pr.,  N.  S.,  155;  Miller  v.  Adams,  52 
Is.  Y.  409. 
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as  to  be  carried  beyond  the  reach  of  the  plaintiff.'^®  In 
order  to  accomplish  this  last  purpose,  it  is  essential,  in 
proceedings  against  third  persons,  to  summon  the  de- 
fendant's real  debtor,  instead  of  proceeding  against 
some  mere  agent  or  employ^.  An  agent,  clerk,  treas- 
urer, or  other  employ^  often  appears  to  be  in  posses- 
sion of  property.  He  may  be  intrusted  with  the  keya 
of  a  safe  or  store,  and  have  a  more  visible  control  over 
it  than  his  employer  has.  In  contemplation  of  law,  the 
latter  is,  nevertheless,  in  possession,  and  exercising  con- 
trol. If  he  has  property  belonging  to  the  defendant, 
he,  and  he  only,  need  be  restrained  from  disposing  of 
the  property,  and  summoned  to  answer  concerning  its 
ownership.  An  agent,  clerk,  or  treasurer  cannot  be 
charged  as  garnishee  or  trustee  on  account  of  prop- 
erty of  which  he  holds  the  possession  for  his  employer, 
and  which  the  employer  holds  for  the  use,  or  as  the 
bailee,  of  the  defendant.^^"  Where  a  corporation  is  to 
be  garnished  or  summoned  to  appear,  the  notice  must 

209  The  statutes  do  not  directly  state  that  the  summoning  of  a 
third  person  to  answer  creates  any  lien  on  the  property  in  his  hands, 
or  imposes  on  him  any  obligation  to  retain  possession  of  such  prop- 
erty, to  be  disposed  of  as  may  seem  proper  to  the  court  after  the 
examination  has  been  made.  Neither  is  there  anything  in  the  stat- 
utes directly  authorizing  the  court  to  issue  any  restraining  order 
previoTis  to  the  examination.  The  courts,  from  necessity,  have  sup- 
plied the  remarkable  deficiencies  of  the  law.  They  have  assumed 
that  the  service  of  the  notice  to  appear  ought  not  to  be  pei'mitted  to 
act  as  a  mere  invitation  for  the  debtor  to  dispose  of  the  property, 
or  to  pay  it  over  to  the'  defendant  before  the  examination  could 
take  place.  Hence  it  has  always  been  understood  that  from  the 
service  of  the.  notice  to  appear,  the  summoned  debtor  became  liable 
to  account  to  the  plaintiff  for  the  debts  due  from  him  to  the  de- 
fendant; and  that  the  court  might  also,  in  direct  terms  inserted  in 
the  order  to  appear,  restrain  the  person  to  be  examined  from  mak- 
ing any  disposition  of  the  property  calculated  to  render  the  proceed- 
ing fruitless.  Seeley  v.  Garrison,  10  Abb.  Pr.  460;  De  Comeau  T. 
The  People,  7  Eobt.  498;  Union  Bank  v.  Union  Bank,  6  Ohio  St.  254. 
See,  also,  Malley  v.  Altraan,  14  Wis.  22;  Almy  v.  Piatt,  16  Wis.  169, 

sio  McGraw  v.  M.  O.  R.  K.  Co.,  5  Cold.  434. 
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be  directed  to  the  corporation,  and  not  to  one  of  its 
agents  or  employes.  It  must  also  be  served  on  the 
proper  officer.^-^* 

§  41 0.    Over  Whom  the  Judge  may  Take  Jurisdiction.— 

As  the  plaintiff  in  these  proceedings  is  but  seeking  to 
assert  rights  which  otherwise  could  be  asserted  by  the 
defendant,  it  would  seem  to  be  just  and  logical  to  as- 
sume that  the  former  can  pursue  all  persons  and  cor- 
porations liable  to  pursuit  by  the  latter,  and  capable  of 
being  brought  within  the  jurisdiction  of  the  court  in 
which  the  proceedings  are  instituted.^^  Hence,  an  in- 
-fant,  if  liable  to  the  defendant,  may  be  charged  as  a 
trustee  or  garnishee,  and  the  benefit  of  his  liability 
thereby  transferred  from  the  defendant  to  the  plain- 
tiff.^^^  Executors  and  administrators  may  also  be  re- 
quired to  answer  respecting  funds  in  their  custody  to 
which  the  judgment  debtor  is  entitled,  or  in  which  he 
has  an  interest  as  heir,  legatee,  or  otherwise.**^^ 

The  only  questions  which  desierve  any  special  con- 
sideration in  this  section  are:  1.  Concerning  the  lia- 
bility of  nonresident  persons;  and  2.  Concerning  the 
liability  of  corporations,  whether  domestic  or  foreign. 
It  is  well  known  that  no  state  can  extend  its  process  so 
as  to  affect  persons  or  property  beyond  its  territorial 

211  Clark  V.  Chapman,  45  Ga.  486.  Service  on  the  teller  of  a  bank 
(Kennedy  v.  H.  S.  &  L.  S.,  38  Cal.  151),  or  the  treasurer  or  cashier 
of  a  corporation  (Sprague  v.  S.  N.  Co.,  52  Me.  592),  is  insufficient. 
Under  most  statutes,  this  officer  must  be  either  the  president,  secre- 
tary, or  managing  agent.  If  a  safe  is  rented  of  a  safe-deposit  com- 
pany, its  contents  are  deemed  to  be  in  possession  of  the  lessee,  and 
cannot  be  reached  by  a  garnishment  served  on  the  company.  Gregg 
V.  Hilson,  8  Phila.  91. 

212  Drake  on  Attachment,  §  468. 

213  Scofleld  V.  White,  29  Vt.  330;  Wilder  v.  Eldridge,  17  Vt.  226. 
Against  married  women.    Thompson  v.  Sargent,  15  Abb.  Pr.  452. 

2i3aMurpliy  V.  Busick,  22  Ind.  App.  247,  72  Am.  St.  Rep.  000; 
Spencer  v.  Greene,  17  R.  I.  727;  Laurence  v.  Pease,  21  N.  Y.  Supp. 
223. 
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limits,'^''^*  but  that  persons  resident  of  one  state,  may,  by 
voluntarily  going  into  another,  subject  themselves  to 
the  laws  and  tribunals  of  the  latter.^^^  The  proper  ap- 
plication of  these  two  principles  ought  to  be  of  material 
aid  in  determining  when,  and  in  what  circumstances,  a 
nonresident  can  be  summoned  and  charged  as  gar- 
nishee. If  the  person  sought  to  be  garnished  resides 
in  another  state,  but  has  property  of  the  defendant  in 
the  state  where,  the  writ  issues,  or  owes  the  defendant 
a  debt  payable  there,  he  may,  when  he  comes  within 
the  latter  state,  though  but  for  a  temporary  purpose, 
be  summoned  and  charged  as  a  garnishee.^^**  In  all. 
other  cases,  no  one  can  be  held  as  garnishee  unless  he 
resides  within  the  jurisdiction  of  the  court  by  which  he 
is  summoned.^" 

In  Massachusetts,  it  was,  at  an  early  day,  decided 
that  a  corporation  aggregate  could  not  be  subjected 
to  trustee  process.^^^  In  New  York,  such  corpora- 
tions have  been  held  to  be  exempt  from  proceedings 
supplemental  to  execution,  whether  they  be  sought 
to  be  pursued  as  judgment  debtors,  or  as  owing  such 

214  Freeman  on  Judgments,  §  564. 

215  Ibid.,  §  566. 

216  Drake  on  Attachment,  §  474;  Young  v.  Boss,  11  Fost.  201;  Jones 
V.  Winchester,  6  N.  H.  497.  A  resident  of  the  state  may  be  sum- 
moned as  a  trustee  when  he  holds  the  property  of  a  nonresident 
debtor.    King  v.  Holmes,  7  Fost.  266;  Eaton  v.  Badger,  33  N.  H.  228. 

21T  Tamm  v.  Williams,  2  Chitty,  438;  3  Doug.  281 ;  Crosby  v.  Heth- 
erington,  4  Man.  &  G.  933;  Day  v.  Pauplerre,  7  Dan.  i<t  L.  12;  13 
Ad.  &  B.,  N.  S.,  802;  Green  v.  F.  &  C.  Banli,  25  Conn.  4."2;  Tingley 
V.  Bateman,  10  Mass.  343;  Ray  v.  Underwood,  3  Ficlt.  302;  Hart  v. 
Anthony,  15  Picls;.  445;  Nye  v.  Liscombe,  21  Pick.  263;  Lovejoy  v. 
Albee,  33  Me.  414,  54  Am.  Dec.  630;  Columbus  I.  Co.  v.  Eaton,  35 
5Ie.  391 ;  Sawyer  v.  Thompson,  4  Fost.  510;  Baxter  v.  Vincent,  6 
\t.  614;  Bates  v.  N.  O.  R.  R.  Co.,  4  Abb.  Pr.  72:  Willett  v.  Equitable 
Ins.  Co.,  10  Abb.  Pr.  193;  Miller  v.  Hooe,  2  Crunch  0.  0.  622;  Drake 
on  Attachment,  §§  473,  474. 

218  Union  Turnpike  v.  Jenkins,  2  Mass.  37. 


2201  SUPPLEMENTAL  PROCEEDINGS.  §  410 

debtors.*^®  But  in  a  vast  majority  of  the  states  do- 
mestic corporations  are  subject  to  proceedings  sup- 
plemental to  execution,  and  also  to  garnishment,  al- 
though the  statute  does  not,  in  direct  terms,  make  them 
liable.  They  may  be  summoned  and  charged  as  "per- 
sons." ^^**  Corporations  chartered  by  two  or  more 
states  may  in  each  be  treated  as  domestic.^^^  On  the 
other  hand,  corporations  chartered  by  or  under  the 
laws  of  one  state  are  elsewhere  regarded  as  foreign.  In 
some  states,  it  seems  that  a  foreign  corporation  can, 
under  no  circumstances,  be  held  as  a  garnishee.^^^  But 
the  better  supported^  rule  is,  that  when  such  corpora- 
tions carry  on  a  regular  business,  and  have  agents  and 
managers  in  a  particular  state,  they  so  far  submit  them- 
selves to  the  jurisdiction  of  such  state  that  they  can 
there  be  garnished.^^^ 

219  Hinds  V.  C.  N.  F.  R.  R.  Co.,  10  How.  Pr.  487;  Sherwood  v.  B'. 
■&  N.  Y.  R.  R.  Co.,  12  How.  Pr.  136;  Hammond  v.  H.  R.  I.  &  M. 
Co.,  11  How.  Pr.  29;  20  Barb.  378;  Carter  v.  Clarke,  7  Robt.  490. 
But  in  other  cases  corporations  have  been  held  liable  to  be  sum- 
moned to  answer  whether  they  owe  defendant  or  have  property  of 
liis  in  their  hands.  Lowber  v.  Mayor  of  N.  Y.,  5  Abb.  Pr.  268;  Mc- 
Bride  v.  P'armers'  Branch  Banl?:,  7  Abb.  Pr.  347. 

220  Baltimore  and  Ohio  R.  R.  v.  Gallahue,  12  Gratt.  655,  65  Am. 
Dec.  254;  St.  Louis  P.  Ins.  Co.  v.  Cohen,  9  Mo.  421;  Burton  v.  Dis- 
trict Township,  11  Iowa,  166;  Wales  v.  Muscatine,  4  Iowa,  302?  Knox 
-\:  Protection  Ins.  Co.,  9  Conn.  430,  25  Am.  Dec.  33;  Boyd  v.  Ches- 
peal^e  &  O.  Canal  Co.,  17  Md.  195,  79  Am.  Dec.  646;  Taylor  v.  B.  & 
M.  R.  R.  Co.,  5  Iowa,  114;  Toledo  Railway  Co.  v.  Howes,  68  Ind.  458; 
Hughes  V.  Oregonian  R.  R.  Co.,  11  Or.  158;  Knight  v.  Na^h,  22  Minn. 
452;  La  Fountain  v.  Southern  Underwriters,  79  N.  C.  514;  Chesa- 
pealie  R.  R.  v.  Paine,  29  Gratt.  508;  BufCham  v.  Racine,  26  Wis.  460. 
A  corporation  may  be  summoned  to  appear  as  a  judgment  debtor. 
Tompkins  v.  Floyd  Co.,  19  Ind.  197. 

221  Baltimore  &  Ohio  R.  R.  Co.  v.  Gallahue,  12  Gratt.  655,  65  Am. 
Dec.  254;  Smith  v.  B.  C.  &  M.  R.  B.,  33  N.  H.  337. 

222  Danforth  v.  Penny,  3  Met.  564;  Gold  v.  Housatonic  R.  R.  Co.,  1 
Gray,  424;  Bradford  v.  Mills,  5  R.  I.  393;  Smith  v.  B.  C.  &  M.  R.  R., 
33  N.  H.  337.  ' 

223  United  States  Bank  v.  Merchants'  Bank,  1  Rob.  (Va.)  605; 
McAllister  v.  Penn.  Ins.  Co.,  28  Mo.  214;  Selma  R.  &  D.  R.  R.  Co, 
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The  object  of  these  proceedings  is  to  discover 
whether  any  person  or  corporation  has  property  of  the 
defendant  subject  to  execution.  To  accomplish  this 
object,  a  full  and  liberal  examination  will  be  permit- 
ted, and  all  persons  whose  knowledge  is  likely  to  assist 
jn  the  discovery  may  be  questioned.^^*  Hence  the  de- 
fendant's wife  may  be  summoned,  and  required  to  state 
whether  she  has  property  of  the  defendant  in  her  pos- 
session, or  under  her  control.^*^ 

§411.  To  Whom  Notice  must  be  Given.— The  judicial 
proceedings  of  every  civilized  country  will  not  permit 
the  condemnation  of  any  person  without  first  giving 
him  some  notice  to  appear,  and  some  opportunity  to 
make  his  defense.  Therefore,  when  it  is  sought  to 
make  any  person  liable  for  property  in  his  hands, 
which  it  is  alleged  belongs  to  the  defendant,  the  former 
must  first  be  summoned  and  examined  before  an  order 
can  be  made  requiring  him  to  surrender  possession  of 
the  property.^^"  Where  proceedings  are  instituted  for 
the  purpose  of  reaching  property  in  the  hands  of  a 
third  person,  while  there  is  no  doubt  that  such  person 
must  be  brought  before  the  court,  there  is  some  difEer- 

V.  Tyson,  48  Ga.  352;  Brauser  v.  N.  E.  F.  Ins.  Co.,  21  Wis.  506;  Jones 
V.  N.  Y.  &  E.  R.  R.  Co.,  1  Gi-ant  Gas.  457;  Fithian  v.  N.  Y.  &  E. 
R.  R.  Co.,  31  Pa.  St.  114;  First  N.  B.  v.  Burcli,  80  Mieli.  242. 

224Clapp  V.  Lathrop,  40  N.  Y.  328;  23  How.  Pr.  423;  Gibson  v. 
Haggerty,  37  N.  Y.  555,  97  Am.  Dec.  752;  5  Trans.  App.  143;  Curtois 
V.  Harrison,  3  Abb.  Pr.  96;  12  How.  Pr.  359;  Lowber  v.  Mayor  of 
N.  Y.,  7  Abb.  Pr.  248. 

225  Lockwood  V.  "Worstell,  15  Abb.  Pr.  430,  note;  Mary  J.  O'Brien's 
Case,  24  Wis.  547.  Contra,  Macondray  v.  Wardle,  and  Andrews  v. 
Nelson,  7  Abb.  Pr.  3.     See  Claremont  Bank  v.  Clark,  46  N.  H.  134. 

226  Hathaway  v.  Brady,  26  Cal.  581;  Cockfield  v.  Toun-es,  24  La. 
Ann.  168.  To  impart  validity  to  proceedings  against  a  garnishee,  it 
must  be  shown  that  the  summons  or  notice  to  appear  was  served  on. 
him  as  required  by  law.  Jlitchell  v.  Greenwald,  43  INiiss.  167;  Jef- 
f pries  V.  H.nrvie,  38  Miss.  97;  Roy  v.  Heard,  38  Jliss.  544:  Moore  v. 
Coats,  43  Jliss.  225.     He  cannot  be  enjoined  from  disposing  of  prop- 
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ence  of  opinion  whether  the  defendant  .in  execution 
should  be  joined  with  him.  In  Indiana,  it  is  well  set' 
tied  that  proceedings  supplemental  to  execution  can^ 
not  be  prosecuted  against  a  third  person  without  also 
notifying  the  defendant  of  such  proceedings,  and  mak- 
ing him  a  party  thereto.^''  In  New  Jersey,  it  is  said 
that  an  order  of  discovery  in  aid  of  execution  and  au 
examination  of  witnesses  made  without  personal  notice 
to  the  defendant  are  irregular,  and  that  the  proceed' 
ings  will  be  vacated.^^®  But  the  better  opinion  is,  that 
it  is  within  the  discretion  of  the  court  whether  the  de^ 
fendant  shall  or  shall  not  be  notified  of  proceedings  to 
reach  property,  or  to  collect  debts  claimed  to  be  due 
to  him  from  some  third  person;  and  that,  in  ordinary^ 
cases,  a  defendant  is  not  of  right  entitled  to  any  notice 
of  such  proceedings,  nor  is  he  a  party  thereto  in  such  Or 
sense  as  entitles  him  to  interfere  therewith,  or  to  con' 
I  duct  the  defense  of  the  person  summoned.^^®  If,  how 
ever  the  appointment  of  a  receive.r  is  sought,  it  is  said 
that  the  defendant  must  be  made  a  party,  and  given- 
notice  of  the  hearing  of  the  application.^^* 

§  412.    The  Effect  of  the  Notice.— There  can  be  tkt 

doubt  that  the   service   of  a   garnishment,   or  of  a 

notice  to  appear,  issued  in  proceedings  supplemental 

erty  until  after  he  has  hp-d  notice  to  appear.    King  v.  Tuska,  t 
Duer,  635. 

227  Chandler  v.  Caldwell,  17  Ind.  256;  WaU  v.  Whisler,  14  Ind.  22S{. 
O'Brien  v.  Flanders,  41  Ind.  486;  Folsom  v.  Claris,  48  Ind.  414. 

228  Shannon  v.  McMurtrie,  48  N.  J.  L.  427. 

229  Foster  v.  Prince,  18  How.  Pr.  258;  8  Ahh.  Pr.  407;  De  Comeatf 
V.  The  People,  7  Eobt.  498;  Coming  v.  Toolcer,  5  How.  Pr.  16;  Gib' 
son  V.  Haggerty,  37  N.  'i.  555,  97  Am.  Dec.  752;  5  Trans.  App.  143}" 
Lynch  v.  Johnson,  48  N.  Y.  27;  46  Barb.  56;  V7ard  v.  Beebe,  17  Abbr 
Pr.  1;  Seeley  v.  Garrison,  10  Abb.  Pr.  460;  Adams  v.  Hackett,  7  Gal, 
187;  N.  Y.  Code  Civ.  Proc,  §  2441. 

230  Kemp  V.  Harding,  4  How.  Pr.  178;  Andrews  v.  GlenvlUff 
Woolen  Co.,  11  Abb.  Pr.,  N.  g.,  78;  Sayles  v.  Best,  20  N.  Y.  Suppr 
951;  Grace  v.  Curtiss,  32  N.  Y.  Supp.  321. 
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to  executioA,  fixes  .the  liability  of  the  person  upon 
whom  service  was  made,  and  makes  him  accountable 
to  the  plaintiff  for  all  property  in  his  hands,  and  for  all 
debts  due  from  him  to  the  defendant  at  the  time  of 
euch  serv'ice.^^^  There  are  cases  which  indicate  that  a 
lien  is  also  established  upon  the  specific  property  in 
the  hands  of  the  garnishee. ^''^  But  upon  this  subject 
the  authorities  are,  no  doubt,  conflicting,  and  are  yet 
in  too  crude  a  state  to  warrant  us  in  expressing  any 
positive  opinion  as  to  the  position  which  will  be  ulti- 
mately established.^^'    The  effect  of  a  garnishment  is 

231  Bethel  v.  Chipman,  57  Mich.  379;  Card  v.  Aheame,  18  R.  I.  765; 
J!ge  V.  Koontz,  3  Pa.  St.  109;  Ober  v.  Matthews,  24  La.  Ann.  90: 
Prashear  v.  West,  7  Pet.  G23;  McBride  v.  Floyd,  2  Bail.  209;  John, 
eon  V,  Carry,  2  Cal.  33;  Ryan  v.  Burkam,  42  Ind.  507;  Board  of  Edu- 
cation T.  Scoville,  13  Kan.  29. 

S33  Kennecker  v.  Davis,  10  Rich.  Eq.  289;  Burlingame  v.  Bell,  16 
JVIass.  818;  Dore  v.  Dawson,  6  Ala.  712;  Blaisdill  v.  Ladd,  14  N.  H. 
129.  In  the  following  cases  the  statement  is  made,  in  general  terms, 
that  a  lien  Is  created  by  the  service  of  the  notice  to  appear:  (Cooke 
V.  Ross,  22  Ind.  157;  Porter  v.  Williams,  5  How.  Pr.  441;  Union  Bank 
V.  Union  Bank,  6  Ohio  St.  254;  Butler  v.  JafCray,  12  Ind.  504;  Gray- 
don  V.  Barlow,  15  Ind.  197;  Miers  v.  Z.  &  M.  T.  Co.,  13  Ohio,  197; 
Lynch  V.  Johnson,  48  N.  Y.  27;  Wilder  v.  Weather  head,  32  Vt.  765; 
gtate  V.  Linaweaver,  3  Head,  51;  Warfield  v.  Campbell,  38  Ala.  527, 
62  Am.  Dec.  724;  Kellogg  v.  Coller,  47  Wis.  649;  Cottrell  v.  Varnum, 
S  Ala.  229,  39  Am.  Dec.  323.  The  present  Code  of  Civil  Procedure 
of  New  York  (section  2469)  in  effect  creates  a  lien  in  favor  of  the 
receiver,  by  declaring  that  his  title  to  personal  estate  shall  vest  by 
relation  to  the  time  when  the  order  was  served  on  the  judgment 
debtor  to  appear  and  answer,  or  upon  the  garnishee,  when  proceed- 
ings are  against  third  persons.  "But  this  section  does  not  affect  the 
title  of  a  purchaser  in  good  faith,  without  notice  and  for  a  valuable 
consideration,  or  the  payment  of  a -debt  in  good  faith,  and  without 
notice."  Duit'y  v.  Dawson,  21  N.  Y.  Supp.  978;  Re  Zimmer,  8  App, 
Plv.  .556. 

238  If  a  stranger  to  the  execution  has  in  his  hands  property  of  the 
defendant,  capable  of  manual  delivery,  and  liable  to  be  seized  and 
Bold  under  the  writ,  certainly  it  will  be  safer  to  make  a  direct  levy 
on  such  property  than  to  isummon  the  bailee  thereof  as  garnishee. 
For  upon  such  property,  it  is  clear  that  in  many  of  the  states  the 
garnishment  creates  no  specific  lien,  and  does  not  prevent  priority 
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thus  stated  in  section  453  of  Drake  on  Attachments 
"The  defendant's  rights  in  the  property  are  so  far  ex- 
tinguished as  to  prevent  his  making  any  disposition  of 
it  which  would  interfere  with  its  subjection  to  the  pay- 
ment  of  the  plaintiff's  demand,  when  that  shall  have 
been  legally  perfected;  but  for  every  purpose  of  mak- 
ing any  demand  which  may  be  necessary  to  fix  the  gar* 
nishee's  liability  to  him,  or  of  securing  it  by  legal  pro- 
ceedings., or  otherwise,  his  rights  remain  unimpaired 
by  the  pending  garnishment,  but,  of  course,  can  be  eX' 
ercised  only  in  subordination  to  the  lien  thereby  cre- 
ated." 2^* 

The  effect  of  a  garnishment  or  of  a  proceeding  sup* 
plementary  to  execution  directed  against  a  third  per- 
son, may  be  considered,  first,  when,  after  the  garnish- 
ment or  the  service  of  the  notice  to  appear,  the  person 
on  whom  it  is  served  pays  the  debt  or  parts  with  the 
possession  of  the  property  sought  to  be  garnished ,  and 
he  is,  nevertheless,  sought  to  be  held  liable  therefor  J 
second,  when,  under  similar  circumstances,  proceed- 
ihgs  are  taken  to  reach  property  or  its  proceeds  in  the 
hands  of  a  third  person  not  a  party  to  the  action  or  pro- 
ceeding; and,  third,  when  others  are  proceeding  against 
the  property  of  the  person  garnished,  and  are  met  with 
the  claim  that  the  proceeding  taken  supplementary  to 
execution  or  by  garnishment  has  created  a  general  lien 
against  the  property  of  the  person  summoned  to  ap- 
pear, which  cannot  be  supplanted  or  rendered  inopera- 
tive by  other  proceedings  by  or  against  him,  though 

being  conceded  to  a  direct  levy  made  at  a  subsequent  period.  .John- 
son V.  Gorham,  6  Gal.  195,  65  Am.  Dec.  501;  Walcott  v.  Keith,  2  Post. 
196;  Moore  v.  Holt,  10  Gratt.  284;  Bigelow  v.  Andress,  31  111.  322  f 
Voorhees  v.  Seymour,  26  Barb.  569;  Becker  v.  Torrance,  31  N.  Yr 

631. 
234  Hicks  V.  Gleason,  20  Vt.  139. 
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in  other  suits.  In  a  case  of  tlie  first  class,  namely, 
.one  arising  between  the  person  summoned  and  the 
plaintiff  in  the  writ,  there  is  no  doubt,  as  we  have 
shown,  that  the  service  of  the  motion  to  appear  cre- 
ates a  liability  against  the  person  on  whom  it  is  served 
and  imposes  upon  him  an  obligation  in  favor  of  the 
plaintiff  to  pay  him  the  debt  souglit  to  be  reached,  or 
to  turn  over,  for  the  satisfaction  of  the  writ,  the  prop- 
erty in  the  custody  of  the  garnishee  belonging  to  the 
judgment  debtor  and  liable  to  be  taken  in  execution 
.against  him.  The  inght  thus  created  in  favor  of  the 
plaintiff  is  not,  in  our  judgment,  a  lien,  but  rather  a 
mere  personal  obligation,  for  the  failure  to  respect 
which  an  appropriate  action  may  be  sustained  by  the 
judgment  creditor  for  the  damages  suffered  by  him. 

When  a  person  having  property  of  the  judgment 
debtor  in  his  possession,  or  owing  him  a  debt,  is  gar- 
nished or  ordered  to  appear  and  answer  in  supplemen- 
tal proceedings,  and  is  hence  made  liable  to  the  judg- 
ment creditor,  the  former,  as  we  think,  has  a  right  to 
retain  such  property  in  his  possession  and  to  refuse  to 
pay  such  debt  until  his  liability  is  determined,  and, 
therefore,  no  ofiicer  should  be  permitted  to  afterward 
levy  upon  such  property,  nor  should  any  transfer  sub- 
sequently made  by  the  judgment  debtor  be  enforceable 
against  the  garnishee.^®"  Aside  from  this  right  to  re- 
tain the  property  or  postpone  the  payment  of  the  debt 
until  the  liability  of  the  person  sued  is  determined,  it  is 
doubtful  whether  any  lien  is  created  against  it,  and, 
therefore,  except  in  so  far  as  his  rights  may  be  in- 
volved, it  seems  to  be  subject  to  subsequent  levies  and 
transfers,  and,  therefore,  the  safer  mode  of  proceeding 

2S5  Rped  V.  Fletcher,  24  Neb.  435,  8  Am.  St.  Eep.  224;  Walcott  v. 
:Keith,  2  Fost.  190. 
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•on  the  part  of  the  judgment  creditor  is  to  levy  upon 
property  capable  of  manual  delivery  and  take  it  into 
the  possession  of  the  levying  officer,  instead  of  relying 
upon  a  notice  served  on  the  person  in  whose  possession 
it  is.^^®  So,  when  instead  of  having  property  capable 
of  manual  delivery  in  his  possession,  the  garnishee 
owes  the  judgment  debtor,  the  service  of  the  notice  ap- 
pears not  to  create  any  lien  upon  such  debt  as  between 
the  judgment  creditor  and  a  third  person,  whO'  may 
;subsequently,  without  receiving  them  from  the  gar- 
nishee, come  into  possession  of  the  proceeds  of  the  debt. 
A.  E.  H.  was  garnished  on  account  of  a  judgment  un- 
der which  he  was  liable  to  W.  H.  C.  This  judgment 
was  subsequently  assigned  to  A.  C,  who,  in  turn,  as- 
signed to  S.,  receiving  a  sum  of  money  in  excess  of  the 
amount  for  which  the  garnishment  was  made.  In- 
stead of  proceeding  against  A.  E.  H.  to  enforce  any 
liability  which  might  exist  against  him  because  of  his 
garnishment,  another  execution  was  caused  to  be  is- 
rsued  on  the  judgment,  and  A.  C.  was  cited  to  appear 
in  supplementary  proceedings,  on  the  theory  that,  in 
;a.ssigning  the  judgment  which  was  sought  to  be  gar- 
liished  and  receiving  payment  therefor,  he  had  made 
himself  liable  in  place  of  A.  E.  H.  In  holding  that  this 
action  could  not  be  sustained,  the  court  said:  "How- 
ever it  may  be  with  specific  property  in  the  hands  of 
the  garnishee,  our  conclusion  is  that  garnishment  does 
not  give  the  creditor  any  lien  upon  a  debt  owing  by  the 
garnishee  to  the  debtor  in  the  action,  nor  upon  any 
money  or  property  with  which  he  may  afterward  pay 

238  Johnson  v.  Gorham,  6  Cal.  195,  65  Am.  Dec.  501;  Bigelow  v. 
Andress,  31  111.  322;  Mooar  v.  Walker.  46  la.  164;  MeConnell  v. 
Denham,  72  la.  494;  McGarry  r.  Lewis  C.  Co.,  93  Mo.  237,  3  Am.  St. 
iRep.  522;  Walcott  v.  Keith,  2  Fost.  196. 
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it.  The  books  speak  of  it  as  giving  a  'quasi  lien'  — such 
a  lien  as  will  justify  the  garnishee  in  refusing  to  pay 
his  creditor  until  the  garnishment  is  disposed  of,  and 
as  will  give  the  creditor  a  right  of  action  against  the 
garnishee  for  any  money  or  property  in  his  hands 
owing  or  belonging  to  the  party  against  whom  the  writ 
runs  (Wade  on  Attachment,  §  329),  but  not  such  a  lien 
as  will  enable  the  creditor  to  follow  any  money  that 
may '  be  paid  thereon  into  the  hands  of  third  per- 
sons." *^' 

On  the  other  hand,  it' has  been  held  that  where  the 
debt  garnished  is  not  capable  of  manual  delivery,  the 
service  of  the  notice  to  appear  operates  as  a  conditional 
transfer  of  the  debt  to  the  judgment  debtor,  and  takes 
precedence  over  all  subsequent  transfers.^^*  In  Texas 
and  Wisconsin,  where  personal  property  had  been  con- 
veyed, as  it  was  alleged  in  fraud  of  creditors,  a  gar- 
nishment or  notice  to  appear  in  supplementary  pro- 
ceedings served  on  the  fraudulent  transferee  was  held 
to  create  a  lien  or  right  in  favor  of  the  judgment  cred- 
itor, which  could  not  be  supplanted  by  any  proceeding 
of  a  subsequent  date,  and  it  was  affirmed  in  general 
terms  that  by  this  service  a  lien  was  created  against 
the  property  sought  to  be  affected  thereby .^^'* 

In  Montana,  a  garnishment  was  served  upon  a  per- 
son indebted  to  the  judgment  debtor.  Afterward, 
other  proceedings  were  commenced  against  the  gar- 
nishee, in  which  it  was  sought  to  attach  his  property, 
and  the  question  was  presented,  whether  the  service  of 
the  garnishment  on  him  had  created  a  general  lien  or 
liability  which  so  far  affected  his  property  that  it  could 

2ST  HuUey  v.  Chedic,  22  Nev.  127,  58  Am.  St.  Rep.  729. 
238  Sessions  v.  Stevens,  1  Fla.  2.33,  46  Am.  Dec.  339. 
230  Focke  V.  Blum,  82  Tex.  436;  Dahlman  v.  Greenwood,  99  Wis* 
163. 
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not  be  reached  and  applied  to  the  satisfaction  of  other 
creditors  under  attachments  issued  in  their  behalf. 
Though  the  point  was  not  involved,  the  court  affirmed 
that,  vi'ith  respect  to  chattels  capable  of  manual  de- 
livery in  the  possession  of  a  garnishee,  an  inchoate  lien 
or  right  was  acquired  by  the  garnishment  as  to  such 
chattels.  The  court  then  proceeded  to  consider  the 
effect  of  the  garnishment  when  it  was  a  debt  that  was 
subject  thereto  and  the  garnishee  had  become  insol- 
vent, so  that  it  was  necessary  either  to  affirm  that  gar- 
nishment created  some  right  or  lien,  or  else  turn  the 
whole  of  the  property  over  to  subsequently  attaching 
creditors.  The  conclusion  reached  was,  that  the  judg- 
ment creditor  by  his  garnishment  of  the  debt  acquired 
an  inchoate  right  or  lien  by  virtue  of  the  garnishment 
against  the  property  of  tJie  person  garnished,  and 
that  the  lien  initiated  by  the  garnishment  gave  the 
judgment  debtor  a  right  to  share  in  the  proceeds  of  the 
assets  of  the  garnishee,  notwithstanding  his  insolvency 
and  the  levy  of  writs  of  attachment  thereon.^*®  From 
the  time  of  the  garnishment,  the  effects  in  the  gar- 
nishee's possession  are  considered  as  in  custodia  legis, 
and  the  garnishee  is  bound  to  keep  them  in  safety, 
and,  it  was  said  by  the  supreme  court  of  the  United 
States,  is  not  at  liberty  to  change  them,  to  convert 
them  into  money,  or  to  exercise  any  act  of  ownership 
over  them.^^  He  acquires  a  special  property  in  them 
as  agent  of  the  court,^'*^  and  is  entitled  to  hold  them 
until  the  question  of  his  liability  is  determined,  as  well 

240  Montana  N.  B.  v.  Merchants'  N.  B.,  19  Mont.  586,  61  Am.  St. 
Kep.  532. 

241  Brashear  v.  West,  7  Pet.  60S;  Mattingly  v.  Boyd,  20  How. 
128;  Biggs  V.  Kouns,  7  Dana,  405.  See  Staniels  v.  Kayinond,  4 
Cush.  ,314. 

242  Brskine  v.  Staley,  12  Leigh,  406. 
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against  the  defendant  as  against  any  subsequent  pur- 
chaser or  pledgee,^**  even  though  the  attachment  be 
against  a  person  other  than  the  ostensible  owner  from 
whom  the  garnishee  received  them.^**  They  cannot 
,  lawfully  be  levied  on  and  taken  out  of  his  posses- 
sion;^*^ but  if  that  should  be  done,  the  officer  seizing 
must  hold  them  subject  to  the  lien  of  the  creditor  who 
effected  the  garnishment.^*"  If  so  taken,^*'^  or  if  itaken 
from  him  by  a  wrongdoer,***  it  will  not  discharge  the 
garnishee's  liability;  but  it  may  furnish  ground  for  de- 
laying proceedings  until  damages  can  be  recovered  of 
the  party  taking  them.  But  if  the  garnishing  plaintiff 
cause  a  levy  and  sale  under  execution  to  be  made  of 
the  property,  he  cannot  afterward  hold  the  garnishee 
in  respect  thereof.**®  It  is,  at  all  eveiits,  certain  that 
no  lien  exists  anterior  to  the  service  of  the  writ,  or  of 
the  notice  to  appear.**^"  Therefore,  though  the  issu- 
ance and  service  of  the  writ  is  anticipated,  the  debtor 
may  lawfully  make  payment  of  debts  or  deliver  prop- 
erty until  service  upon  him  has  been  made.*^^  Where 
the  law  authorizes  the  service  of  a  writ  by  leaving  a 
copy  at  the  debtor's  residence  or  place  of  business,  he 
will  be  protected  in  payments  made  by  him  in  good 
faith  before  receiving  notice  of    such    service,*^*    In 

243  Walcott  V.  Keith,  2  Fost.  196. 
24*  Stiles  V.  Davis,  1  Black,  101. 

245  Scholefleld  v.  Bradlee,  8  Mart.  495;  Erskine  v.  Staley,  12  Leigh, 
406. 

246  Burlingame  v.  Bell,  16  Mass.  318;  Swett  v.  Brown,  5  Pick.  178. 

247  Parker  v.  Kinsman,  8  Mass.  485. 

248  Despatch  Line  v.  Bellamy,  12  N.  H.  206. 

249Goddard  v.  Hapgood,  25  Vt.  351,  60  Am.  Dec.  272;  Glapp  v. 
Kogers,  38  N.  H.  435. 
25oRe  Sistare's  Estate,  27  Alib.  N.  C.  34. 

261  Wood  V.  Bodwell,  12  Pick.  268;  Robinson  v.  Hall,  3  Met.  301. 

262  Williams  v.  Marston,  3  Pick.  65.    But  the  garnisliee  will  not  be 
released  because  after  service  upon  him  tlie  property  was  surren- 
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California,  tlie  plaintiff  in  execution  may,  without  ask- 
ing leave  of  the  court,  bring  an  action  directly  against 
a  garnishee  who  has  disposed  of  property  subject  to 
the  writ  at  the  time  of  its  service  upon  him.^* 

§413.  Suspension  of  Liability  for  Interest.— Where 
money  is  garnished  under  an  attachment,  no  judgment 
-can  be  entered  against  the  garnishee  until  after  judg- 
ment has  been  rendered  against  the  defendant  in  the 
principal  suit.  Until  this  last-named  period,  the  gar- 
nishee is  not  justified  in  paying  the  money  either  to 
the  defendant  or  to  the  plaintiff.  He  must  keep  the 
money  or  property  to  await  the  final  result  of  the  pro- 
ceedings to  which  he  has  been  made  a  party.  While  the 
property  is  thus  tied  up  by  operation  of  law,  and  can 
neither  be  used  with  safety,  nor  paid  to  either  of  the 
contending  parties,  it  has  always  been  considered  that 
the  garnishee,  if  free  from  fault  on  his  part,  and  not 
•occasioning  nor  contributing  to  the  delay,  ought  not  to 
Ise  charged  with  any  interest  on  the  credit  or  money 
which  is  attached  in  his  hands.^^"*  In  proceedings  sup- 
plemental to  execution,  the  delay  commonly  attending 
proceedings  under  attachment  rarely  occurs.  If,  how- 
ever, from  any  cause  not  attributable  to  the  party  sum- 
moned, a  considerable  delay  should  occur,  and  the 
money  or  credit  be  thus  tied  up  and  rendered  unpro- 
ductive in  his  hands,  we  have  no  doubt  that  he  would 
be  excused  from  paying  interest  thereon. 

-dered  by  his  clerk,  who  knew  nothing  of  the  writ.  Farrell  y.  Pear- 
son, 26  111.  463. 

253  Koberts  v.  Landecker,  9  Cal.  262;  Robinson  v.  Tevis,  38  Cal. 
•614;  Carter  v.  Los  Angeles  N.  B.,  116  Cal.  370. 

264  Swamscot  M.  Co.  v.  Pai-tridge,  2.5  N.  H.  369;  Fitzgerald  v. 
-Caldwell,  2  Dall.  215;  1  Yeates,  274;  Updegraff  v.  Spring,  11  Serg. 
&  K.  190;  Wllllngs  v.  Consequa,  Pet.  C.  C.  321;  Irwin  v.  Pittsburg, 
43  Pa.  St.  488;  Georgia  Ins.  Co.  T.  Oliver,  1  Kelly,  38;  Stevens  v. 
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§  414.  Holds  only  Demands  Existing  at  Service  of  the 
Notice. — Where  the  effect  of  a  garnishment  depend* 
upon  common-law  principles,  free  from  statutory  inno- 
vations, the  authorities  almost  unanimously  declare 
that  it  must  be  determined  by  the  relations  between 
the  defendant  and  the  garnishee  at  the  date  of  the  ser- 
vice of  the  writ.*^'*  Hence,  where  the  garnishee  was 
contingently  liable  to  the  defendant  at  the  service  of 
the  writ,  it  was  decided  that  he  could  not  be  held,  al- 
though the  liability  afterward  was  freed  from  its  con- 
tingent character,  and  became  a  fixed  and  certain 
debt.^^*  In  Maryland,  a  garnishee  has  always  been 
held  liable  if  he  owed  to  defendant  anything  at  the 
date  of  the  trial  of  the  garnishment  suit,  though  no  in- 
debtedness existed  at  the  service  of  the  writ.^^''     In 

Gwathmey,  9  Mo.  636;  Moore  v.  Lowrey,  25  Iowa,  336,  95  Am.DeCr 
790;  Blair  v.  Porter,  2  Beas.  267. 

255  Sands  v.  Roberts,  8  Abb.  Pr.  343;  Sanford  v.  Bliss,  12  Pick, 
116;  Caton  v.  Southwell,  13  Barb.  335;  Allen  v.  Hall,  5  Met.  263; 
Tracy  v.  Bridges,  2  Miles,  352;  Osborne  v.  Jordan,  3  Gray,  277  j 
Gerregani  v.  Wheelwright,  3  Abb.  Pr.,  N.  S.,  264;  Wilcox  v.  Mills, 
4  Mass.  218;  Browning  v.  Bettis,  8  Paige,  568;  Hadley  v.  Peabody, 
13  Gray,  200;  Bracliett  v.  Blake,  7  Met.  339,  41  Am.  Dec.  442;  Wood 
V.  Partridge,  11  Mass.  487;  Haffey  v.  Miller,  6  Gratt.  454;  Tyler  v. 
Winslow,  46  Me.  348;  Mace  v.  Heald,  36  Me.  136;  Board  of  Ed.  v. 
Scoville,  13  Kan.  29;  Bean  v.  Miss.  Union  Bank,  5  Rob.  (La.)  333; 
Davenport  v.  Swan,  9  Humph.  186;  Wood  v.  Wall,  24  Wis.  647; 
Norris  V.  Burgoyne,  4  Cal.  409;  Nash  v.  Gale,  2  Jlinn.  310;  Old  Sec- 
ond N.  B.  V.  Williams,  112  Mich.  504;  Matter  of  Trustees,  etc.,  50 
N.  y.  Supp.  171.  In  severail  decisions  in  New  York,  the  general 
statement  is  made  that  the  liability  must  have  existed  at  the  time 
the  proceeding  was  commenced.  Gray  v.  Ashley,  53  N.  Y.  Supp. 
547;  Columbian  Institute  v.  Cregan,  11  Civ.  Pro.  Rep.  87;  though  in 
none  of  them  did  it  appear  that  the  liability  arose  after  the  com- 
mencement of  the  proceeding  and  before  the  service  of  the  notice, 
and,  hence,  we  do  not  know  whether  in  that  state  such  a  liability 
can  be  reached  otherwise  than  by  instituting  a  new  proceeding. 

256  Williams  v.  A.  &  K.  R.  R.  Co.,  36  Me.  201,  58  Am.  Dec.  742; 
Meacham  v.  McCorbitt,  2  Met.  352. 

257  Glenn  v.  B.  &  S.  Glass  Co.,  7  Md.  287. 
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some  of  the  other  states,  by  virtue  of  statutory  regula- 
tions, the  liability  of  a  garnishee  includes  indebtedness 
existing  at  the  time  of  his  answer  or  disclosure,  as  well 
as  that  which  existed  at  the  service  of  the  writ.*^ 

It  is  not  essential  that  the  debt  be  due  at  the  service 
of  the  notice,  if  it  is  then  certain  that  it  must  become 
due  at  some  subsequent  date  unless  previously  satis- 
lied.'*^**  If  the  debt  exists  at  the  service  of  the  writ, 
it  is  subject  thereto,  although  its  amount  cannot  be  as- 
certained until  some  subsequent  period.^^"  It  is,  how- 
ever, as  already  stated,  necessary  that  the  liability  of 
the  person  summoned  to  the  judgment  debtor  must 
inevitably  subsequently  become  due,  and  it  is  not  suffi- 
cient that  there  was  a  contingent  liability  at  the  ser- 
vice of  the  notice  which  was  afterward  freed  from  the 
contingency  and  became  due  absolutely.  The  person 
against  whom  the  proceeding  is  instituted  may  be  a 
tenant  of  the  judgment  debtor  under  an  existing  lease 
providing  for  its  continuance  for  a  definite  time  and 
for  the  payment  of  rents  at  stated  periods,  in  which 
event  the  question  presented  is,  whether,  as  to  rents 
subsequently  falling  due,  the  liability  of  the  lessee  is 

258  Franklin  F.  Ins.  Co.  v.  West,  8  Watts  &  S.  350;  Mahon  v. 
Kunkle,  50  Pa.  St.  216;  Newell  v.  Ferris,  16  Vt.  135;  Young  v.  Bank, 
51  111.  73;  Sheetz  v.  Hobeusack,  20  Pa.  St.  412;  Mayer  v.  Cliattahoo- 
chee  N.  B.,  51  Ga.  325;  Sping  v.  Ayer,  23  Vt.  516;  Bdgerly  v.  San- 
Ijorn,  6  N.  H.  397;  Palmer  v.  Noyes,  45  N.  H.  174;  American  Bxch. 
N.  B.  V.  Moxley,  50  111.  App.  314;  Planters'  &  M.  Bank  v.  Floeck,  17 
Tex.  Civ.  App.  418;  Cent.  P.  R.  K.  Co.  v.  Sammons,  27  Ala.  380. 
The  rule  in  this  state  was  formerly  in  accordance  with  common-law 
principles.     Hazard  v.  Franklin,  2  Ala.  349;  Jones  v.  Howell,  16  Ala. 

695. 

200  Davis  V.  Jones,  65  How.  Pr.  290,  8  Civ.  Proc.  R.  43. 

260  Franklin  F.  Ins.  Co.  v.  West,  8  Watts  &  S.  350;  Knox  v.  Prot. 
Ins.  Co.,  9  Conn.  430,  25  Am.  Dec.  33;  Nevins  v.  Rockingham,  5  Fost. 
22.  As  to  the  effect  in  the  character  and  amount  of  the  debt  oc- 
curring after  the  service  of  the  writ,  see  Drake  on  Attachment, 
i  670. 
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absolute  or  contingent.  Certainly,  many  contingencies- 
may  occur  to  terminate  the  lease,  before  the  time  stipu- 
lated therein  or  otherwise,  to  destroy  the  right  of  the- 
judgment  debtor  to  receive  the  rents  agreed  to  be  paid- 
to  him.  In  our  judgment,  the  liability  existing  in  his- 
favor  is  contingent,  and,  therefore,  not  subject  to  gar- 
nishment, nor  to  supplemental  proceedings,  except  at 
periods  when  some  rent  has  become  due  absolutely  and 
remains  unpaid.^"^  In  New  York,  however,  the  lia- 
bility of  a  lessee  in  possession  under  a  lease  for  rents 
to  become  due  is  treated  as  absolute,  and,  therefore,  as 
subject  to  garnishment.^®^ 

If  an  order  is  made  prohibiting  the  garnishee  from 
transferring  or  disposing  of  his  property,  it  can  have 
no  application  to  moneys  received  by  him  for  services- 
rendered  after  the  entry  of  the  order.^**^  The  same  prin- 
ciple is,  in  our  judgment,  applicable  to  a  landlord  who 
has  leased  his  property  and  to  whom  rents  will  become 
due  at  stated  periods  in  the  future,  provided  neither 
the  lease  nor  the  liability  of  the  tenant  to  pay  rents 
is  terminated  for  some  cause.  It  has,  nevertheless, 
been  repeatedlyheld  in  New  York  that  a  landlord  can- 
not, after  the  granting  of  such  an  order,  receive  or  re- 
lease rents  subsequently  falling  due  under  a  pre-exist- 
ing lease  without  being  guilty  of  a  contempt  of 
court-^*^ 


261  Barnett  v.  Eastman,  67  L.  .T.  Q.  B.,  N.  S.,  517. 

262  Davis  V.  Jones,  6.5  How.  Pr.  290,  8  Civ.  Pro.  R.  43;  Stevens  Vr 
Dewey,  43  N.  Y.  Supp.  130,  13  App.  Div.  312. 

263  Gerregani  v,  Wheelwriglit,  3  Abb.  Pr.,  N.  S.,  264;  Woodman  Vr 
Goodenougli,  18  Abb.  Pr.  265;  Potter  v.  Low,  16  How.  Pr.  549;  Cato» 
V.  Southwell,  13  Barb.  335;  Browning  v.  Bettis,  8  Paige,  563;  Mc- 
Coun  V.  Dorsheimer,  1  Clarke  Ch.  144. 

264  Lertora  v.  Reimann.  53  N.  Y.  Supp.  921 ;  Stevens  v.  Dewey,  43 
N.  Y.  Supp.  130,  13  App.  Div.  312;  Mulford  v.  Gibbs,  41  N.  Y.  Supp, 
273,  9  App.  Div.  490. 
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THE  ANSWER. 

§  415.  The  Examination  and  Answer  of  the  Person 
Summoned. — The  remarks  made  in  a  prior  section,^*' 
concerning  the  extent  and  thoroughness  of  the  exami- 
nation to  which  the  defendant  must  submit,  are  equally 
applicable  to  the  examination  of  the  persons  and  wit- 
nesses summoned  in  this  proceeding.^***®  The  extent  of 
the  examination  and  the  questions,  an  answer  to  which 
may  be  required,  must,  as  in  other  cases,  depend  upon 
the  objects  of  the  inquiry  and  the  issues  involved. 
Where,  as  in  Indiana,  a  proceeding  supplementary  to 
execution  is  a  new  action,  having  substantially  the 
characteristics  of  a  creditors'  suit,  and  which  may, 
therefore,  result  in  a  judgment  finally  determining  the 
rights  of  all  the  parties  before  the  court,  the  issues 
may  be  as  varied  and  comprehensive  as  those  of  a  cred- 
itors' suit,  and  the  right  to  examine  the  witnesses  and 
the  parties  must  be  equally  extensive.  Fraudulent 
transfers  may  there  be  attacked  under  proper  pleadings 
and  all  the  consequent  issues  tried  and  determined 
and  relief  awarded  thereon.^*"'  In  other  states,  how- 
ever, where  the  person  summoned  does  not  concede  his 
liability,  a  supplementary  proceeding,  in  so  far  as  it  is 
directed  against  a  third  person,  amounts  only  to  an 
inquiry  for  the  purpose  of  determining  whether  there 
is  such  probability  that  the  person  summoned  owes  the 
judgment  debtor,  or  has  the  possession  of  personal 
property  of  the  latter,  that  the  creditor  ought  to  be  al- 
lowed to  maintain  an  action  for  the  purpose  of  deter- 
mining this  question.  Necessarily,  the  person  sum- 
moned and  the  witnesses  subpoenaed  may  be  required 
to' answer  to  the  extent  of  enabling  the  judge  to  intelM- 

265  See  §  404. 

266  Drake  on  Attachment,  §§  fUl-Oio;  Wade  on  Attachment,  366. 

267  Toledo  etc.  Co.  v.  Howes,  68  Ind.  458. 
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gently  exercise  the  discretion  with  which  he  is  invested 
in  making  an  order,  either  that  the  proceeding  be  dis- 
missed, or  that  the  judgment  creditor  be  allowed  to 
commence  an  action  to  recover  the  debt  or  property 
which  he  claims  to  be  subject  to  execution  against  the 
defendant. 

The  garnishee  is  not  estopped  from  disputing  his 
prior  statements  made  out  of  court,  although  they  have 
been  the  sole  cause  of  the  institution  of  the  proceed- 
ings against  him.^**  In  Maine  and  Massachusetts,  a 
person  summoned  under  trustee  process  cannot  be  com- 
pelled to  answer  any  question  tending  to  impeach  his 
title  to  real  estate.^***  This  rule  has  been  repudiated 
in  New  Hampshire;  ^''''  and  we  cannot  ascertain  that  it 
has  ever  been  recognized,  except  in  the  states  already 
named.  Whenever  a  garnishee  discovers  that  he  has 
committed  any  mistake  in  his  answer,  it  is  within  tli,e 
discretion  of  the  court  to  permit  him  to  amend  or  cor- 
rect it.^^^  This  discretion  ought  always  to  be  exer- 
cised in  his  favor,  whenever  it  appears  to  the  court  that 
he  has  been  acting  in  good  faith.  In  some  of  the  states 
the  answer  of  a  garnishee  or  trustee  must  be  accepted 
as  true.  It  cannot  be  disputed.  If  it  does  not  estab- 
lish the  liability  of  the  person  answering,  he  ihust  be 
discharged  .^'^ 

268  i,ewis  V.  Prenatt,  24  Ind.  98,  87  Am.  Dec.  321. 

288  Boardman  v.  Roe,  13  Mass.  104;  Moor  v.  Towle,  38  Me.  133; 
llussell  V.  Lewis,  15  Mass.  127.  Overruled  as  to  personalty  in  DevoU 
V.  Brownell,  5  Pick.  448. 

2T0  Bell  V.  Kendrlck,  8  N.  H.  520. 

271  Smith  V.  Brown,  5  Gal.  118;  Tapp  v.  Green,  22  La.  Ann.  42; 
Stedman  v.  Vickery,  42  Me.  132;  Crerar  v.  M.  &  St.  P.  R.  R.  Co.,  35 
Wis.  67;  Newell  v.  Blair,  7  Mich.  103;  Russell  v.  Freedman's  S.  B., 
50  Ga.  575;  Hovey  v.  Crane,  12  Pick.  167;  Carrique  v.  Sidebottom, 
3  Met.  297;  Buford  v.  Welloorn,  6  Ala.  818;  Murrell  v.  Johnson,  3 
Hill  (S.  C),  12. 

272  Whitman  v.  Hunt,  4  Mass.  272;  Kelly  v.  Bowman,  12  Pick. 
383;  Newell  v.  Blair,  7  Mich.  103;  Laub  v.  Franklin  M.  Co.,  18  Me. 
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The  more  generally  accepted  rule  is,  that  the  answer 
must  be  taken  as  prima  facie  true,  but  that  it  may  be 
controverted  and  disproved.^'^^  In  some  of  the  states, it 
may  be  read  on  the  trial  as  evidence  against  the  plain- 
iiff.""*  In  others  it  cannot.^''®  So,  probably,  the  real 
•effect  of  the  answer  is,  in  mast  of  the  states,  like  that 
of  answers  in  other  proceedings.  It  puts  in  issue  the 
allegations  of  the  plaintiff,  and  compels  him  to  estab- 
lish them  by  such  competent  evidence  as  may  be  suffi- 
cient to  sa,tisfy  the  judge  or  jury  that  they  are  true, 
and  that  the  allegations  set  forth  in  the  answer  are 
untrue.  The  answer  of  the  garnishee  will  never  be  dis- 
torted so  as  to  bear  unduly  and  unnaturally  against 
him.    But  it  is  his  duty  to  speak  clearly  and  distinctly 

187;  Barker  v.  Tabor,  4  Mass.  81;  Cheatham  v.  Trotter,  Peck,  198; 
•Thomas  v.  Sprague,  12  Mich.  120;  Wade  on  Attachment,  §  380;  Con- 
ner V.  Allen,  3  Head,  418;  Hawes  v.  Langton,  8  Pick.  67;  Childress 
T.  Dlckins,  8  Yerg.  113;  IT.  S.  v.  Langton,  5  Mason,  280;  Moore  v. 
•Green,  4  Humph.  299;  Brown  v.  Slate,  7  Humph.  112.  For  effect  of 
answer  of  trustee  in  New  Hampshire,  see  Burnham  v.  Dunn,  35 
N.  H.  556. 

273  Mason  v.  McCampbell,  2  Ark.  506;  Britt  v.  Bradshaw,  18  Ark. 
530;  Kergin  v.  Dawson,  1  Gilm.  86;  People  v.  Johnson,  14  111.  342; 
Kankin  v.  Simonds,  27  111.  352;  Wilhelmi  v.  Haflfner,  52  111.  222; 
Helme  v.  Pollard,  14  La.  Ann.  306;  Truit  v.  Griffin,  61  111.  26;  Cole- 
man V.  Fennimore,  16  La.  Ann.  253;  Drake  v.  Buck,  35  Iowa,  472; 
Barnes  v.  Wayland,  14  La.  Ann.  791;  Blanchard  v.  Vargas,  18  La. 
486;  Thomas  v.  Sturges,  32  Miss.  261;  Williams  v.  Jones,  42  Miss. 
270;  Davis  v.  Knapp,  8  Mo.  657;  Holton  v.  S.  P.  R.  R.  Co.,  50  Mo. 
151;  Bloch  V.  Paul,  10  Mo.  108;  Hess  v.  Shorb,  7  Pa.  St.  231;  Ellison 
T.  Tuttle,  26  Tex.  283;  Beck  v.  Cole,  16  Wis.  95;  Erskine  v.  Sangston, 
7  Watts,  150;  Laschear  v.  White,  88  111.  43;  Kelley  v.  Weymouth, 
•08  Me.  197. 

274  Schwab  V.  Gingerick,  13  111.  697;  Wellover  v.  Soule,  30  Mich. 
481;  Devries  v.  Buchanan,  10  Md.  210;  Fairfield  v.  McNany,  37  Iowa, 
■75. 

275Myatt  V.  Lockhart,  9  Ala.  91;  Price  v.  Mazange,  31  Ala.  701; 
Lasley  v.  Slsloff,  7  How.  (Miss.)  157;  Dawkins  v.  Gault,  5  Rich.  451; 
Keep  V.  Sanderson,  12  Wis.  352;  Davis  v.  Knapp,  8  Mo.  697;  Smith 
V.  Heidecker,  39  Mo.  157;  Gushing  v.  Laird,  6  Ben.  408. 
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of  tlie  matters  within  Ms  knowledge.    If  he  uses  lan- 
"guage  of  doubtful   import,  and   leaves   it   uncertain 
whether  the  allegations  of  the  plaintiff  are  true  or  false, 
his  answer  will  be  construed  against  him.    Here,  as  in 
other  pleadings,  doubtful  language  will  be  construed 
most  strongly  against  the  person  using  it.'*'^'*    Where- 
the  language  is  clear,  and  correctly  states  the  facts,  but 
a  doubt  arises   with   reference  to   their  legal  conse- 
quence, ther6  is  no  reason  why  that  doubt  should  be 
solved  against  the  garnishee.^'^'^    On  the  contrary,  he 
ought  to  have  the  benefit  of  it,  because  no  person  ought 
to  be  subjected  to  a  recovery,  unless  the  law  and  the 
facts  preponderate  against  him.^''^    In  Alabama,  while 
the  answer  cannot  be  offered  as  evidence  by  the  gar- 
nishee, it  may  by  the  plaintiff;  but,  when  offered  by  the 
latter,  he  seems  to  be  bound  by  it.^''^*    The  result  of 
this  is,  that  the  plaintiff  must  accept  the  truth  of  the 
answer  as  a  whole,  or  else  forego  the  benefit  of- any 
admission  it  may  contain  in  his  favor.    This  is  unrea- 
sonable.   The  plaintiff  ought  not  to  be  precluded  from 
offering  it  in  evidence,  either  for  the  purpose  of  contra- 
dicting the  garnishee,  and   showing  its  inconsistency 
with  other  statements  made  by  him,  or  of  establishing 
that  certain  facts  are  admitted  by  the  garnishee  and 
are,  therefore,  no  longer  subjects  of  controversy.     As. 
to  other  facts,  the  plaintiff  may  introduce  other  com- 

276  Sebor  v.  Armstrong,  4  Mass.  20G;  Cleveland  v.  Clap,  5  Mass, 
201;  Kelly  v.  Bowman,  12  Pick.  383;  Scott  v.  Kay,  18^  Pick.  3G0;  Gkl- 
dings  V.  Coleman,  12  N.  H.  153;  Sampson  v.  Hyde,  16  N.  H.  402; 
Ormsbee  v.  Davis,  5  R.  I.  442:  Graves  v.  Walker,  21  Pick.  ICO;  Hart 
V.  Dahlgreen,  16  La.  559;  Scales  v.  Swan,  9  Port.  163. 

277  Gordon  v.  Coolidge,  1  Sum.  537;  TJ.  S.  v.  Langton,  5  Mason,  280. 

278  McCoy  V.  Williams,  1  Gilm.  584;  Williams  v.  Housel,  2  Iowa„ 
154;  Jlorse  v.  Marshall,  22  Iowa,  290;  Cliureh  v.  Simpson,  2.")  Iowa, 
408;  Banning  v.  Sibley,  3  Jlinn.  389;  Pioneer  P.  Co.  v.  Sanborn,  3. 
Minn.  413;  Chase  v.  North,  4  Minn.  381;  Cole  v.  Sater,  5  Minn.  4GS. 

270  prioe  V.  Mazangc,  31  Ala.  701. 
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petent  evidence  to  prove  that  the  answer  of  the  gar' 
nishee  is  untrue.^*"  In  Ohio,  if  the  answer  of  a  gar- 
nishee is  not  satisfactory  to  plaintiff,  he  may  proceed 
by  action  against  the  garnishee  and  recover  for  the 
amount  of  property  and  credits  which  may  be  found 
in  his  possession  belonging  or  due  to  the  judgment^ 
debtor.^^^ 

§  416.  Defenses  Available  to  Garnishee. — Proceed- 
ings  supplemental  to  execution  are  instituted  for  the 
purpose  of  subrogating  the  plaintiff  to  the  rights  of  thP 
defendant,  with  respect  to  some  debt  owed  to  him  from 
some  third  persion,  or  to  reach  the  defendant's  rights  tcr 
property  in  the  hands  of  such  third  person.  The  ut-^ 
most  that  plaintiff  can  claim  is,  that  he  be  permitted 
to  exercise  all  the  rights  belonging  to  the  defendant. 
In  no  case  can  the  plaintiff  acquire  a  lawful  claim  ta 
that  to  which  the  defendant  had  no  claim,  nor  can  the 
plaintiff  resist  any  defense  which,  if  made  against  the 
defendant,  would  prove  successful.  In  considering  the 
defenses  which  a  garnishee  may  successfully  interpose> 
we  are  led  to  treat — 1.  Of  defenses  having  their  origin- 
in  objections  to  the  proceedings  in  the  suit  in  which 
the  garnishment  issued;  and  2.  Of  defenses  to  the 
cause  of  action  which  the  plaintiff  atte!npts  to  assert 
against  the  party  summoned.  With  respect  to  de^ 
fenses  of  the  first  class,  it  seems  to  be  clear  that  the 
garnishee  cannot  object  to  mere  errors  in  the  proceed- 
ings, antecedent  to  the  judgment  under  which  he  is- 
summoned  to  appear.  These  errors  can  only  be  ob' 
jected  to  by  the  defendant  himself.  If  he  sees  proper 
to  waive  them,  the  garnishee  will  not  be  allowed  to 

280  Prentiss  v.   Danaher,  20  Wis.  314;  Adlum  v.  Yard,  1  RawlSr 
163,  18  Am.  Dec.  608. 

281  Pennsylvania  Railroad  v.  Peoples,  31  Ohio  St.  537. 
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urge  that  in  which  the  defendant  has  thought  it  best  to 
ficquiesce.^**^  When,  notwithstanding  an  alleged  error 
or  irregularity  in  the  judgment  or  other  proceeding,  it 
is  so  far  valid  that  the  judgment  debtor  cannot  disre- 
gard nor  collaterally  impeach  it,  but,  to  obtain  relief 
therefrom,  must  make  some  motion  or  prosecute  some 
revisory  or  other  proceeding,  then,  until  relief  has  been 
Bought  and  obtained  by  such  motion  or  proceeding,  a 
third  person  called  before  the  court  by  proceedings  sup- 
plemental to  execution  cannot,  with  success,  urge  such 
jerror  or  irregularity.^^ 

If,  however,  the  judgment  is  void  for  any  cause,  the 
apparent  acquiescence  of  the  defendant  has  no  power 
to  give  it  any  vitality.  It  is,  in  legal  effect,  no  judg- 
inent.  The  garnishee  will  not  be  protected  in  any  pay- 
ment he  may  make  under  it.  He  therefore  not  only 
jnay,  but  he  must,  avail  himself  of  the  void  character 
jof  the  judgment  as  a  defense  to  any  proceedings  insti- 
tuted against  him  thereon.^*** 

Regarding  defenses  of  the  second  class,  the  general 
rule  obtains  that  the  garnishee  may  avail  himself  of 
every  defense  which  could  have  proved  available  in  an 

282  Earl  v.  Matheney,  60  Ind.  205;  Sclioppenhast  v.  Bollman,  21 
Ind.  285;  St.  Loui»  P.  C.  Co.  v.  Cohen,  9  Mo.  421;  Douglass  v.  Neil,  37 
Tex.  528;  Coit  v.  Haven,  30  Conn.  190,  79  Am.  Dec.  24-1;  Whitehead 
■V.  Henderson,  4  Sinedes  &  M.  704;  Matheny  v.  Galloway,  12  Slnedes 
&  M.  475;  Foster  v.  Jones,  1  McCord,  116;  Camberford  v.  Hall.  3  Mc- 
Cord,  345;  Gunn  v.  Howell,  35  Ala.' 144,  73  Am.  Dec.  484;  Hollings- 
worth  V.  Hammond,  30  Ala.  668. 

283  White  V.  Simpson,  107  Ala.  386;  American  C.  I.  Co.  v.  Hettler, 
46  m.  App.  416;  Kirk  v.  Doran,  171  111.  201;  Henry  B.  Co.  v.  Patt, 
73  la.  485;  Bucki  v.  Bucki,  56  N.  Y.  Supp.  439. 

284  Ford  V.  Hurd,  4  Smedes  &  M.  683;  Pierce  v.  Carleton,  12  111. 
S58,  54  Am.  Dec.  405;  Berry  v.  Anderson,  2  How.  (Miss.)  640;  Hin- 
man  V.  Andrews  O.  Co.,  49  111.  App.  135;  Kirk  v.  Doran,  171  111.  207; 
Gates  V.  Tusten,  89  Mo.  13;  Greenhall  v.  XJnger,  45  N.  Y.  Supp.  1035; 
^treissguth  v.  Reigelman,  75  Wis.  212. 
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action  brought  against  him  by  the  defendant.^"  He 
may  plead  the  statute  of  limitations;****  or  that  the 
note  on  account  of  which  he  is  summoned  was  given 
without  any  consideration ;  **''  or  that  it  was  assigned 
by  the  defendant  previously  to  the  service  of  the  gar' 
nishment  process;  **®  or  that  the  plaintiff's  judgment 
has  been  satisfied;****  or  that  the  garnishee  paid  the 
debt  or  delivered  the  property  to  the  defendant  prior 
to  the  service  of  the  writ.*^" 

If  the  garnishee  is  summoned  on  account  of  property 
in  his  hands  belonging  to  the  defendant,  he  may  defend 
himself  to  the  same  extent  as  if  he  were  sued  for  sucb 
property  by  the  defendant.  If  the  property  is  not 
subject  to  execution,  the  garnishee  may  plead  that  fact 
in  his  defense.  Although,  as  a  general  rule,  the  es-^ 
emption  of  property  from  execution  can  only  be  claimed 
by  its  owner,  yet  this  rule  does  not  apply  to  proceed- 
ings  by  garnishment.  If  the  garnishee  has  in  his  poS' 
session  any  property  or  credit  of  the  defendant  not 
subject  to  execution,  he  certainly  may,  and  he  probably 
must,  assert  the  fact  of  such  exemption,  and  thereby 

285  Drake  on  Attachment,  c.  36;  Myers  v.  Baltzell,  37  Pa.  St.  491  f 
Russell  V.  Hinton,  1  Murph.  468;  Farmers'  &  M.  Bank  v.  Little,  S 
W.  &  S.  207;  Sheldon  v.  Slmonds,  Wright,  724;  Wade  on  Attach- 
ment, c.  42;  Exposition  R.  I.  Co.  v.  Canal  St.  E.  R.  Co.,  42  La.  An, 
370;  Oppenheimer  v.  First  N.  B.,  20  Mont.  192;  Colman  v.  Scott,  2T 
Neb.  77. 

286  Gee  V.  Warwick,  2  Hayw.  fN.  C.)  354;  Hazen  v.  Emerson,  9 
Pick.  144;  Benton  v.  Lindell,  10  Mo.  557;  Hlnkle  v.  Currin,  2  Humph, 
137. 

287  McOause  v.  McClure,  38  Mo.  410. 

286  Smyth  V.  Ripley,  33  Conn.  306;  Churchman  v.  Robinson,  99  Ga^ 
786. 

289  Drake  on  Attachment,  §  673;  Hinkle  v.  Currin,  1  Humph.  74  f 
Baldwin  v.  Merrill,  8  Humph.  132;  Spring  v.  Ayer,  23  Vt.  516;  Pries 
V.  Higgins,  1  Litt.  274;  Gleason  v.  Gage,  2  Allen,  410;  Howard  Vr 
Crawford,  21  Tex.  399. 

290  Drake  on  Attachment,  §  674. 
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prevent  the  property  from  being  taken  and  applied  un- 
der the  execution.^**^     It  is  true  that  there  are  cases 
affirming  that  it  is  not  the  duty  of  the  person  garnished 
to  make  a  defense  on  behalf  of  his  creditor,  and  main- 
tain that  the  latter  must  look  out  for  his  own  inter- 
ests  and   interpose   such   defenses   as   to   him   shall 
sieem  proper.^^^    Of  course,  it  must  be  conceded  that  a 
person  entitled  to  an  exemption  may  himself  appear 
and  urge  his  claim  when  his  creditor  is  pursued  by  a 
proceeding  supplemental  to  execution.^^*    It  may  fur- 
ther be  conceded  that  if  he  knows  of  the  facts  entitling 
him  to  an  exemption,  of  which  his  debtor  is  not  aware, 
tie  is  blamable  for  not  making  such  facts  known  to  such 
debtor,  and  if  the  latter  is  subjected  to  a  judgment  be- 
dcause  of  his  ignorance,  such  judgment  may  constitute 
a  sufficient  defense  when  his  creditor  seeks  to  compel 
Jiim  to  make  a  second  payment  of  the  same  obligation. 
When,  however,  the  person  summoned  knows  of  a  de- 
fense, as  that  the  debt  or  property  sought  to  be  reached 
Is  exempt  from  execution,  we  believe  that  it'  is  bis  duty 
to  assert  such  defense,  or,  at  least,  to  inform  his  cred- 
itor of  the  proceeding  and  give  him  an  opportunity  to 
act  for  himself,  and  if  this  duty  is  not  performed,  that 
no  judgment  or  order  against  the  person   summoned 

291  Winterfleld  v.  M.  &  St.  P.  Ry.  Co.,  29  Wis.  589;  Lock  v.  John- 
son, 36  Me.  464;  Stanlels  v.  Raymond,  4  Cush.  314;  Caraker  v.  Mat- 
thews, 25  Ga.  571;  Clark  v.  Averill,  81  Vt.  512,  76  Am.  Dec.  181; 
Davenport  v.  Swan,  9  Humph.  186;  Stebbins  v.  Peeler,  29  Vt.  289; 
Pierce  v.  C.  &  N.  Ry.  Co.,  2  Cent.  L.  J.  377;  Olaghorn  v.  Saussy, 
51  Ga.  570;  Butler  v.  Clark,  46  Ga.  466;  Emmons  v.  Southern  B.  T. 
Co.,  80  Ga.  760;  Mo.  P.  R.  R.  Co.  v.  Sharitt,  43  Kan.  375,  19  Am.  St. 
,  Rep.  148;  Carson  v.  Memphis  etc.  R.  Co.,  88  Tenn.  646,  17  Am.  St. 
Rep.  921;  Mo.  P.  R.  R.  Co.  v.  Whipker,  77  Tex.  14,  19  Am.  St.  Rep. 
734. 

282  Chicago  etc.  R.  Co.  v.  Meyer,  117  Ind.  563. 

203  Blass  V.  Erber,  65  Ark.  112,  67  Am.  St.  Rep.  907;  Seamans  v. 
:King,  79  Ga.  611. 
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can  protect  him  from  liability  to  his  creditor.^^*  There 
^re  also  other  occasions  when  it  becomes  incumbent 
on  a  garnishee  to  assert  a  defense,  to  avoid  being  twice 
•charged  for  the  same  debt.  He  may  have  notice  of  an 
assignment,  or  of  some  other  matter  or  proceeding,  by 
which  he  ha®  ceased  to  be  the  debtor  of  the  defendant. 
If  from  not  availing  himself  of  this  defense  a  judgment 
is  entered  against  him,  its  payment  will  not  protect 
liim  from  subsequent  proceedings  brought  by  the  as- 
signee, or  other  person  who  had  succeeded  to  the  de- 
fendant's rights.^*^ 

The  person  summoned  may,  prior  to  the  service  of 
notice  upon  him,  have  made  some  valid  contract  af- 
.iecting  the  defendant's  right  to  enforce  the  collection 
of  the  debt,  or  to  demand  the  possession  of  the  prop- 
erty. This  contract,  if  made  in  good  faith,  cannot  be 
avoided,  impaired,  or  varied  by  the  garnishment.  The 
garnishee  may  assert  it  against  the  judgment  creditor 
as  fully  as  he  was  entitled  to  assert  it  against  the  judg- 
juent  debtor.^''®    Hence,  if  an  attorney  is  employed  to 

29*  Missouri  Pac.  R.  R.  Co.  v.  Sharitt,  43  Kan.  375,  19  Am.  St.  Kep. 
143;  Missouri  Pac.  R.  R.  Co.  v.  Whipker,  77  Tex.  14,  19  Am.  St  Rep. 
■734. 

295  Colvin  V.  Rich,  3  Port.  175;  Lamkin  v.  Phillips,  9  Port.  98; 
Hardy  v.  Hunt,  11  Cal.  343,  70  Am.  Dec.  787;  Walling  v.  Miller,  15 
Cal.  38;  Nugent  v.  Opdyke,  9  Rob.  (La.)  453;  Milliken  v.  Lorlng.  37 
Me.  408;  Prescott  v.  Hull,  17  Johns.  284;  Bunker  y.  Gilmore,  40  Me. 
88;  Cliurchman  v.  Robinson,  99  Ga.  786. 

296  Drake  on  Attachment,  §§  517-520,  593-597;  Baltiipore  &  O.  R.  R. 
-V.  "VAOieeler,  IS  Md.  372;  Poe  v.  St.  Mary's  College,  4  Gill,  499;  Curtis 
V.  Norris,  8  Pick.  280;  Armor  v.  Cockburn,  4  Mart,  N.  S.,  667;  Cut- 
ters V.  Baker,  2  La.  Ann.  572;  Oliver  v.  Lake,  3  La.  Ann.  78;  Burn- 
side  V.  McKinley,  12  La.  Ann.  505;  Swisher  v.  Fitch,  1  Smedes  & 
M.  541;  Owen  v.  Estes,  5  Mass.  330;  May  hew  v.  Scott,  10  Pick.  54; 
Lundie  v.  Bradford,  26  Ala.  512;  Vincent  v.  Watson,  18  Pa.  St.  96; 
Collins  V.  Brigham,  11  N.  H.  420;  -White  v.  Richardson,  12  N.  H. 
■fl3;  Bray  v.  Wheeler,  29  Vt.  514;  North  Chicago  R.  M.  Co.  v.  St 
Xouls  O.  &'S.  Co.,  152  U.  S.  596. 
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conduct  certain  litigation,  and  is  paid  his  fee  in  ad- 
vance, he  cannot  be  compelled,  by  means  of  garnish- 
ment process,  to  surrender  any  portion  of  the  money  so 
received.^**'^  Any  transaction  entered  into  in  good  faith 
between  the  judgment  debtor  and  the  person  cited  ta 
appear,  whereby  the  latter  has  been  released  from  lia- 
bility to  the  former,  is  available  against  a  judgment 
creditor;  for  supplemental  proceedings  are  not  for  the 
purpose  of  prejudicing  the  garnishee  or  any  other  per- 
son, but  only  to  have  performed,  in  favor  of  the  judg- 
ment creditor,  some  duty  which  otherwise  was  due  to 
the  judgment  debtor.  Therefore,  if  money  is  left  by  a. 
judgment  debtor  with  a  third  person,  to  be  sent  to  an- 
other in  a  foreign  country,  and  is  recognized  as  the 
property  of  the  latter,  and  the  failure  to  transmit  is 
due  only  to  the  inability  to  obtain  a  bill  of  exchange  to 
advantage,  such  money  is  no  longer  the  property  of  the 
judgment  debtor,  and  cannot  be  reached  to  satisfy  a 
judgment  against  him.^****  If  an  order  is  presented  to 
a  bank,  to  procure  a  loan  thereon,  and  is  indorsed  for 
that  purpose  and  placed  on  the  counter,  and  the  cashier 
is  counting  out  the  money,  but,  before  it  is  given  to 
the  intending  borrower,  aji  officer  appears  and  directs 
the  cashier  to  stop  payment,  and  thereupon  the  order 
is  taken  from  the  counter  by  such  borrower,  no  title 
thereto  vests  in  the  bank,  and  hence  no  duty  to  pay 
over  the  money,  and  it  cannot  be  garnished  as  the  prop- 
erty of  him  who  intended  to  borrow  it.^''* 

Ordinarily  the  defense  of  a  garnishee,  or  a  person 
cited  to  appear,  must  exist  before  the  service  of  the 

297  Randolph  v.  Randolph,  34  Tex.  181;  Wheelock  v.  TutUe,   10 
Cush.  123. 
2KS  Howe  V.  Hypr.  36  Fla.  12. 
280  Gleason  v.  South  Milwaukee  N.  B.,  89  Wis.  534. 
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order  or  process  upon  him.  He  cannot  change  his 
relations  to  the  judgment  debtor  after  that  time  to 
the  prejudice  of  the  plaintiff,*"*  nor  can  a  person  gar- 
nished or  summoned  to  appear  escape  liability  through 
his  own  negligence  or  inattention,  as  where  moneys 
are  paid  after  the  service  of  the  notice  because  of  the 
failure  to  examine  it  and  to  be  thereby  informed  of  its 
contents.***^  Such  defense  does  not,  however,  impose 
upon  the  person  summoned  any  obligation  which  he 
did  not  owe  to  the  judgment  debtor.  If  an  action  is 
brought  by  a  third  person  to  recover  the  possession  of 
the  property  alleged  to  belong  to  such  debtor,  and  the 
garnishee  gives  notice  thereof  and  is  not  asked  to  make 
any  defense,  he  cannot  be  held  answerable  if  the  prop- 
erty is  taken  from  his  possession  as  a  consequence  of  a 
judgment  in  such  action.**"* 

§  41 7.  Offsets. — The  service  of  a  garnishment,  or  of 
a  notice  to  appear  in  proceedings  supplemental  to  exe- 
cution, does  not  prejudice  the  right  of  the  person  sum- 
moned to  offset  demands  then  due  from  him  to  tfle  de- 
fendant, by  presenting  demands  due  to  him  from  the 
defendant.*"''    But  such  offset  cannot  be  obtained  after 

300  Ennis  v.  Haralson,  101  Ga.  282;  Henry  v.  Traynor,  42  Minn. 
234. 

301  Cook  V.  Coleman,  167  Mass.  414,  57  Am.  St.  Rep.  465;  Ward  v. 
Ward,  14  Wash.  640. 

302  Neary  v.  Bohannon,  68  111.  App.  23. 

303  Ashby  V.  Watson,  9  Mo.  236;  Firebaugh  v.  Stone,  36  Mo.  Ill; 
Hathaway  v.  Russell,  16  Mass.  476;  Manufacturers'  Bank  v.  Morrill, 
12  Me.  117;  American  Bank  v.  Wall,  56  Me.  167;  Clarke  v.  Hawkins, 
5  R.  I.  219;  Rankin  v.  Simonds,  27  111.  350;  Picquet  v.  Swan,  4 
Mason,  443;  Beach  v.  Viles,  2  Pet.  675;  Farmers'  Bank  v.  Gettingpr, 
4  W.  Va.  305;  Seamon  v.  Bank,  4  W.  Va.  339;  Arledge  v.  White,  1 
Head,  241;  Sampson  v.  Hyde,  16  N.  H.  492;  Brown  t.  Warren,  43 
N.  H.  430;  Strong  v.  Bass,  35  Pa.  St.  333;  Powell  v.  Sammons,  31 
Ala.  552;  Faxon  v.  Mansfield,  2  Mass.  347;  Hazard  v.  Franklin,  2 
Ala.  349;   Price  v.   Masterson,  35  Ala.  483;  Warfield  v.   Campbell, 
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the  service  of  the  writ  or  notice,  and  then  successfully 
employed  to  defeat  its  object.^^'*  No  oifset  can,  as  a 
general  rule,  be  available  to  the  garnishee,  unless,  at 
the  moment  when  he  is  served  with  the  writ,  such  offset 
could  have  been  asserted  as  a  cause  of  action  against 
the  defendant.  While  in  none  of  the  states  will  the 
assertion  of  demands  obtained  after  the  service  of  the 
writ  be  permitted,  yet  there  is  a  difference  of  opinion 
regarding  demands  existing  at  the  service  of  the  writ, 
and  becoming  due  before  the  garnishee  makes  his  an- 
swer or  disclosure.  Thus  in  Maryland,  Massachu- 
setts,^"^ New  Hampshire,'****'  and  Vermont,^"'^  the  gar- 
nishee will  be  allowed  for  any  offset  existing  at  the 
time  of  his  disclosure,  though  not  due  at  the  service  of 
the  writ,  provided  it  is  the  fruit  of  some  obligation  or 
liability  in  being  anterior  to  the  service  of  thewrit.  The 
liability  which  is  in  these  states  sought  to  be  enforced 
as  an  oif set  must  be  absolute.  Therefore,  if  the  person 
summdned  is  liable  for  the  judgment  debtor  only  as  an 
indorser,  and  has  not  yet  been  compelled  to  make  pay- 
ment, and  his  liability  to  do  so  i®  still  contingent,  it 
cannot  be  allowed  as  an  offset.^*^  So  the  liability  must 
be  one  which  the  person  summoned  is  compelled  to 
recognize  and  to  which  he  has  no  defense.    Thus,  if  he 

38  Ala.  527,  82  Am.  Dee.  724;  Fay  v.  Reager,  2  Sneed,  200;  Fain  v. 
Jones,  3  Head,  308;  Nesbltt  v.  Campbell,  5  Neb.  429;  O'Brien  v.  Col- 
lins, 124  Mass.  98;  Brown  v.  Brown,  55  N.  H.  74;  Howe  v.  Hyer, 
36  Fla.  12. 
301  Sayles'  Tex.  Civ.  Stats.,  §  750;  Dyer  v.  McHenry,  13  Iowa,  527. 

305  Boston  Type  Foundry  v.  Mortimer,  7  Pick.  166,  19  Am.  Dec. 
266;  Smith  v.  Stearns,  19  Pick.  20;  Farmers'  Baiik  v.  Franklin  Bank, 

.  31  JMd.  404. 

306  Boardman  v.  Cushing,  12  N.  H.  105;  Boston  &  M.  R.  E.  v.  Oli- 
ver, 32  N.  H.  172;  Swamscot  v.  Partridge,  5  Fost.  369. 

807  Strong  V.  Mitchell,  19  Vt.  644. 
aosHusted  v.  Stone,  69  Vt.  149. 
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has  made  a  promise  which  would  be  binding  on  him 
but  for  the  statute  of  frauds,  he  cannot,  after  the  ser- 
vice of  notice  on  him,  elect  not  to  plead  this  defense, 
and,  after  satisfying  his  promise,  assert  a  setoff  on  ac- 
count thereof.^"® 

In  Alabama,*^"  Arkansas,^^*  Delaware,^^^  Maine,**** 
Connecticut,***  and  Pennsylvania,**®  and  also  in  some 
of  the  federal  courts,**^  the  rule  is  imperative  that  the 
offset  must  be  due  when  the  garnishment  is  served. 
The  rule  that  the  garnishee  can  assert  all  offsets  which 
he  could  have  asserted  in  a  suit  brought  against  him 
by  the  defendant,  is  not  more  universally  respected 
than  is  the  other  rule,  that  all  offsets  which  could  not 
be  asserted  in  an  action  brought  by  the  defendant  are 
not  available  against  proceedings  by  garnishment.**'^ 

It  must  be  remembered  that  the  garnishee's  right  to 
avail  himself  of  a  setoff  is  confined  to  cases  where  he 
is  sought  to  be  charged  for  a  debt  due  from  him  to  the 
defendant.  If  he  has  property  belonging  to  the  defend- 
ant, the  fact  that  the  latter  is  indebted  to  him  can 
constitute  no  defense  to  an  action  brought  for  the  re- 
covery of  such  property,  and  hence  it  can  neither  be  a 

309  Garfield  v,  Rutland  I.  Co.,  69  Vt.  549;  Strong  v.  Mitchell,  19  Vt. 
044. 

aio  Self  V.  Klrkland,  24  Ala.  275. 

811  Field  V.  Watkins,  5  Ark.  672;  Watkins  v.  Field,  6  Ark.  391. 

aia  Edwards  v.  Delaplaine,  2  Harr.  (Del.)  322. 

SIS  Ingalls  V.  Dennett,  6  Me.  79. 

S14  Parsons  v.  Root,  41  Conn.  161. 

B15  Pennell  v.  Grubb,  13  Pa.  St.  552. 

816  Taylor  v.  Gardner,  2  Wash.  C.  C.  488. 

817  Thomas  v.  Hopper,  5  Ala.  442;  Gray  v.  Badgett,  5  Ark.  16; 
Blanchaid  v.  Cole,  8  La.  160;  Wells  v.  Mace,  17  Vt.  503;  Norcross 
V.  Benton,  38  Pa.  St.  217.  Hence,  it  is  said  that  an  equitable  offset 
oannot  be  allowed  in  a  court  of  law.  Loftin  v.  Shackleford,  17  Ala. 
455;  nor  the  garnishee's  liability  as  surety.  Yongue  v.  Linton,  C 
Eich.  275;  Martin  v.  Solomons,  10  Rich.  533. 
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defense  nor  a  setoff  to  proceedings  seeking  to  reach 
the  same  property  by  garnishment.^^*  If,  however, 
the  garnishee  has  a  lien  on  the  property,  he  cannot  be 
deprived  of  the  benefit  of  such  lien  by  proceedings  in 
garnishment.^^*  The  onus  of  establishing  his  alleged 
offsets  rests  upon  the  garnishee. ^^ 

§  418.  The  Order  to  be  Made  After  the  Examination 
and  its  Effect. — ^When  the  examination  has  been  com- 
pleted, by  taking  the  answers  of  the  persons  sum- 
moned, and  of  such  witnesses  as  may  have  been  called 
by  the  parties,  if  it  clearly  appears  that  the  garnishee 
did  not  have  any  property  of  the  defendant,  and  was 
not  indebted  to  him,  he  ought  to  be  discharged.  It 
may,  on  the  other  hand,  appear  without  dispute  that 
the  person  summoned  either  owes  the  judgment  debtor 
or  has  possession  of  his  property  which  is  subject  to 
garnishment,  or  one  or  both  of  these  facts  may  appear 
probable,  but  neither  be  admitted,  in  which  event  the 
necessity  arises  for  the  trial  in  some  proceeding  of  the 
issue  of  fact  respecting  the  liability  of  the  person  sum- 
moned either  to  pay  any  money  or  deliver  any  prop- 
erty. In  either  of  the  supposed  contingencies,  the 
question  is  presented  of  what  order  may  the  judge 
properly  make  and  how  may  it  be  enforced.  Whatso- 
ever order  be  made,  it  must  affect  the  judgment  debtor 
in  so  far  as  it  directs  moneys  or  property,  to  which  he 
is  or  was  entitled,  to  be  paid  or  delivered  to  a  person 
other  than  himself.     It  has  hence  been  claimed  that  a 

818  Allen  V.  Hall,  5  Met.  26.3. 

819  Drake  on  Attachment,  §  532;  Nathan  v.  Giles,  5  Taunt.  558 ; 
Kirkman  v.  Hamilton,  9  Mart.  297;  Nolen  v.  Crook,  5  Humph.  312; 
Smith  V.  Clarke,  9  Iowa,  241;  Curtis  v.  Norris,  8  Pick.  280;  Bank  v. 
Levy,  1  McMuU.  431. 

820  Pennell  v.  Grubb,  13  Pa.  St.  552, 
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statute  authorizing  an  order  to  be  made  by  the  court  or 
judge  that  the  judgment  creditor  may  sue  the  person 
summoned  for  the  purpose  of  recovering  a  debt  claimed 
to  be  due  the  judgment  debtor  is  unconstitutional,  be- 
cause it  affects  his  rights,  and  he  is  not  a  party  thereto, 
nor,  by  the  statute,  required  to  be  given  notice  there- 
of.®**^  Any  doubt  heretofore  existing  upon  this  sub- 
ject has,  we  think,  been  removed.  Jurisdiction  over 
the  judgment  debtor,  having  been  acquired  in  the  orig- 
inal action,  may  be  exercised  to  the  extent  of  making 
the  judgment  effective.  Knowing  that  a  judgment  has 
been  recovered  against  him,  he  must  understand  that 
proceedings  may  be  taken  to  coerce  its  satisfaction, 
and  must  keep  himself  informed  of  such  proceedings, 
and  by  the  order  permitting  suit  against  his  creditor 
and  the  suit  itself,  he  will  have  sufficient  notice  to  pro- 
tect his  interests,  and  he  cannot  with  success  assail  as 
unconstitutional  the  statute  authorizing  the  proceed- 
ing against  his  debtors  for  the  purpose  of  reaching 
debts  due  from  them  and  applying  such  debts  to  the 
satisfaction  of  his  judgment  creditor.^^^ 

It  being,  therefore,  settled  that  in  a  supplementary 
proceeding  some  order  may  be  made  looking  toward 
the  collection  of  assets  due  the  judgment  debtor,  and 
the  obtaining  possession  of  his  property,  which  is 
claimed  to  be  in  the  hands  of  the  person  cited  to  ap- 
pear, the  next  question  is,  What  may  that  order  be? 
It  must  be  conceded  that  it  must  not  be  such  that  it 
will  deprive  the  person  against  whom  it  is  made  of  any 
substantial  right  to  which  he  would  be  entitled  but 
for  the  supplementary  proceeding.     Thus,  if  he  denies 

««i  Bryant  v.  Bank  of  California,  8  W.  C.  Rep.  213. 
8aa  High  v.  Ba^k  of  Commerce,  95  Cal.  386,  29  Am.  St.  Rep.  121; 
Hester  v.  ClifCord,  5  Colo.  168. 
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the  debt,  or  claims  the  property,  or  some  interest  there- 
in, or  some  right  to  retain  possession  thereof,  as 
against  the  judgment  debtor,  he  has  the  right  to  have 
any  issue  which  he  may  present  relating  to  his  liability 
tried  in  the  regular,  ordinary  way,  rather  than  by  a 
summary  proceeding,  and  to  have  the  protection  of  a 
trial  by  jury.  It  is  competent  for  the  legislature  to 
provide  for  all  this  in  the  original  action,  and  to  aU' 
thorize  issues  to  be  formed  therein  and  submitted  on 
allegations,  express  or  implied,  to  the  jury,  and  a  final 
judgment  to  be  entered  on  their  verdict.  Where,  how- 
ever, the  proceeding  is  before  a  judge,  and  it  appears 
that  the  person  or  corporation  alleged  to  have  property 
of  the  defendant,  or  to  be^  indebted  to  him,  claims  an 
interest  in  the  property  adverse  to  him,  or  denies  the 
debt,  the  court  or  judge  will  not  make  any  peremptory 
order  for 'the  application  of  the  property  to  the  satis- 
faction of  the  judgment. ^^^  In  any  case  where  it  ap- 
pears doubtful  whether  the  person  summoned  is  in- 
debted to  the  defendant,  or,  if  indebted,  whether  he  has 
the  pecuniary  ability  to  pay  the  debt,  a  peremptory  or- 
der for  its  payment  will  not  be  made."^*  Generally, 
the  statutes  provide  that  the  proper  order  in  such  a 
case  is  that  the  judgment  creditor,  or  the  sheriff,  or  a 
receiver,  be  permitted  to  bring  an  action  to  recover  the 
debt  or  property,  and,  if  apparently  more  stringent  or- 
ders are  authorized  to  be  made,  they  will  not  be  con- 

323  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368;  Edmnnston  V.  Mc- 
Loud,  19  Barb.  357;  Goodyear  v.  Betts,  7  How.  Pr.  187;  Tompkins 
Co.  Judge  V.  Trapp,  21  How.  Pr.  17;  Teller  v.  Randall,  40  Barb.  242; 
People  V.  Hurlburt,  5  How.  Pr.  446;  1  Code  R.,  N.  S.,  75. 

S24  Patten  v.  Connah,  13  Abb.  Pr.  418;  Alexander  v.  Richardson, 
7  Robt.  63;  Sandford  v.  Moshier,  13  How.  Pr.  137;  People  v.  Hurl- 
burt,  5  How.  Pr.  446. 
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etrued  as  amounting  to  an  adjudication  against  the 
claim  made  by  a  third  person.^" 

If  the  person  cited  to  appear  denies  that  he  is  in- 
debted to  the  judgment  debtor,  or  asserts  an  adverse 
claim  to  property  confessedly  in  his  possession,  but 
which  is  alleged  to  belong  to  such  debtor,  it  is  doubtful 
whether  any  judge  or  court  can  be  authorized,  in  a  sum- 
mary proceeding,  and  without  giving  the  person  sum- 
moned the  benefit  of  a  trial  by  jury,  to  determine  the 
issues  thus  presented,  and,  if  found  against  the  claim- 
ant, compel  him  to  pay  the  debt  or  deliver  the  prop- 
erty for  the  purpose  of  satisfying  the  judgment.^^** 

Though  it-be  conceded  that  the  person  summoned  is 
indebted  to  the  judgment  debtor,  or  has  property  of  the 
latter  which  is  subject  to  execution,  it  is  still  doubtful 
whether  a  judgment  creditor  is  entitled  to  any  remedy 
against  the  person  so  summoned  to  which  the  judg- 
ment debtor  was  never  entitled.  Thus,  in  either  of  the 
supposed  contingencies,  if  the  person  summoned  chose 
not  to  pay  the  debt,  or  was  unable  to  do  so,  or  if  he 
refused  to  deliver  the  property,  the  only  remedy  of  the 
judgment  debtor  would  be  by  a  civil  action  in  which 
a  judgment  might  be  recovered  and  an  execution  there- 
on issued,  and  obedience  to  such,  judgment,  or  the  satis- 
faction of  such  execution,  could  not  ordinarily  be  co- 
erced by  a  summary  proceeding.  The  different  stat- 
utes authorizing  supplemental  proceedings,  however, 
contemplate  that  where  the  person  summoned  does  not 
present  any  substantial  issue  respecting  his  liability, 
that  the  judge  may  make  an  order  that  he  pay  the  debt 

325  Lewis  V.  Chamberlain,  108  Cal.  525;  In  re  Havllk,  45  Neb.  747; 
Frost  V.  Craig,  9  N.  Y.  Supp.  528;  Waldron  v.  Walker,  18  N.  T.  Supp. 
292;  Maass  t.  McEntegart,  46  N.  Y.  Supp.  534;  Brown  v.  Edmonds, 
5  S.'  D.  508;  Blabon  v.  Gilchrist,  67  Wis.  38. 

826  Ei  parte  Grace,  12  la.  208,  79  Am.  Dec.  529. 
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or  deliver  the  property  in  question  to  some  officer,  to 
be  applied  toward  the  satisfaction  of  the  judgment. 
While  an  order  in  this  form  may  be  entered,  we  believe 
the  better  opinion  is,  that  it  is  not  enforceable  other- 
wise than  by  action  against  the  person  thus  found  lia- 
ble to  contribute  toward  the  satisfaction  of  the  judg- 
ment.^^'' 

The  order  should  not  require  the  payment  of  a 
greater  amount  than  is  necessary  to  satisfy  the  plain- 
tiff's debt.^^^  An  order  for  the  delivery  of  property  to 
be  applied  to  the  satisfaction  of  a  judgment  does  not 
mean  that  any  active  measures  shall  be  taken  with  it, 
nor  that  it  shall  be  transferred  to  some  other  place, 
where  it  may  be  more  convenient  for  the  receiver  or 
other  officer  to  have  it.®^®  A  person  directed  to  make 
a  delivery  can  properly  refuse  any  active  interference 
with  the  property,  as  where  he,  by  words  or  acts,  shows 
to  the  officer  the  property,  and  says:  "Take  it,  if  you 
wish,  but  others  claim  it,  and  I  do  not  desire  to  be  re- 
sponsible for  its  taking."  ^^"  An  order  directing  the 
taking  of  the  property  from  the  place  where  it  is  to 
some  other  place  for  the  purpose  of  delivery  to  a  re- 
ceiver is'  erroneous,  and  must  be  reversied  if  challenged 
on  appeal.  It  is  the  duty  of  the  receiver  to  take  the 
property  and  bear  whatever  burdens  may  be  involved 
in  so  doing  and  in  transporting  it  to  such  place  as  he 
may  desire  it  to  be.^^^  , 

327  Smith  V.  Brown,  5  Cal.  118;  Brummagin  v.  Boucher,  6  Cal.  16; 
Hathaway  v.  Brody,  25  Cal.  581;  West  Side  Banli  v.  Pugsley,  47 
N.  Y.  368;  Union  Bank  of  Rochester  v.  Union  Bank  of  Sandusky, 
6  Oh.  St.  254. 

S28  McDonald  v.  Creager,  96  la.  659. 

829  Severn  v.  Lowerre,  23  N.  Y.  Supp.  1952. 

830  Reardon  v.  Henry,  82  la.  134. 

831  Smith  V.  McQuade,  69  Hun,  374. 
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As  to  the  debtor's  real  property,  it.  may  vest  in  tlie 
receiver  by  virtue  of  liis  appointment,  or  of  a  convey- 
ance directed  to  be  made  by  the  judgment  debtor,  but 
it  has  been  held  that  there  is  no  authority  conferred  by 
statute  upon  the  court  to  make  any  order  requiring 
the  delivery  of  the  possession  of  such  property.  Ap- 
parently, therefore,  if  the  debtor  refuses  such  delivery, 
the  receiver,  or  any  purchaser  from  him,  must  resort  to 
some  appropriate  action  to  enforce  his  title  and  right 
of  possession.'*'"'^ 

In  so  far  as  the  order  seems  to  determine  conflicting 
claims  of  title,  or  to  require  the  delivery  of  property 
adversely  held,  or  to  authorize  the  receiver  or  other  offi- 
cer to  take  possession  of  it,  it  is  beyond  the  jurisdic- 
tion of  the  court  and  void,  and  a  w^rit  of  prohibition 
may  issue  to  prevent  action  being  taken  under  it.  Thus 
where  a  person  cited  to  appear  held  property  trans- 
ferred to  him  by  the  judgment  debtor,  as  was  alleged, 
for  the  purpose  of  defrauding  the  latter's  creditors,  but 
conveyed  such  property  to  W.  on  the  day  the  supple- 
mentary proceeding  was  commenced,  who,  in  turn,  con- 
veyed it  to  M.,  and  the  court  found  that  the  property 
lielonged  to  the  judgment  debtor,  and  appointed  a  re- 
ceiver to  take  possession  thereof  and  subject  it  to  the 
satisfaction  of  the  judgment,  it  was  held  that  the  judge 
in  so  doing  exceeded  his  power.  "His  only  power," 
said  the  appellate  court,  "was  to  make  an  order  author- 
izing the  judgment  creditor  to  institute  an  action  in 
the  proper  court  against  the  parties  claiming  the  prop- 
erty for  the  recovery  of  the  property,  and  the  subjec- 
tion of  the  same  to  the  satisfaction  of  the  debt,  and  for- 

»32  Canandaigua  F.  N.  B.  v.  Marin,  49  Hun,  571. 
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bidding  the  transfer  of  the  property  until  such  action 
might  be  commenced  and  prosecuted  to  judgment."  ''^* 
If  the  garnishee  denies  that  he  has  the  property  in 
his  possession  or  under  hisi  control,  he  tenders  an  issue 
as  worthy  of  regular  judicial  inquiry  and  determina- 
tion as  if  he  admitted  such  possession  and  set  up  an 
adverse  claim  to  the  property,  and  the  power  to  sum- 
marily convict  him  and  punish  him  for  contempt  is  not 
less  questionable  in  the  former  ease  than  in  the  latter. 
When  the  debt  is  denied,  or  an  adverse  claim  to  the 
property  interposed  by  the  person  summoned,  the  court 
will  authorize  an  action  to  be  brought  for  the  recovery 
of  the  property  or  debt,  and  will  forbid  the  making  of 
any  transfer  thereof  until  the  action  can  be  prosecuted 
to  judgment.  In  some  of  the  states  the  action  may 
be  prosecuted  by  the  judgment  creditor,  but  in  most  of 
them  it  must  be  instituted  and  carried  on  by  a  receiver 
appointed  by  the  judge  or  court.  The  question  of  the 
ownership  of  property  is  very  rarely  litigated  and  de- 
termined by  the  judge  or  referee  before  whom  the 
supplemental  proceeding  is  conducted.  Various  im- 
portant and  difficult  questions  of  law  may,  however, 
arise  where  the  ownership  of  the  property  is  free  from 
dispute.  Thus,  it  may  be  doubtful  whether  the  prop- 
erty or  debt  sought  to  be  made  available  to  the  plain- 
tiff by  this  proceeding  can  be  forced  to  contribute  to 
the  payment  of  its  owner's  debts,  and  if  this  doubt  be 
settled  in  favor  of  the  plaintiff,  then  it  may  still  be 
necessary  to  decide  whether,  in  the  particular  case, 
the  property  or  debt  is  within  the  protection  of  the  va- 
rious exemption  laws.  All  these  questions  must  be 
litigated   in  the   supplemental   proceeding;   and   the 

833  McDowell  V.  Bell,  86  Cal.  615;  Lewis  v.  Chamberlain,  108  Cal. 
525;  Wallace  v.  McLaughlin,  12  Utah,  411. 
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decision  there  made  is  not  liable  to  collateral  assault;^ 
and  cannot  be  avoided  or  .corrected  otherwise  than  by 
appeal.  As  the  person  summoned  is  bound  to  yield 
obedience  to  the  order  or  judgment  entered  against 
him,  it  would  be  the  grossest  injustice  not  to  shield 
him  from  the  recovery  of  the  same  demand  by  his  credi' 
tor,  the  defendant  in  the  judgment  on  which  the  sup- 
plemental proceeding  was  based.  The  garnishee  in  a 
domestic  or  foreign  attachment,  who  paid  over  moneys 
in  pursuance  of  the  judgment  therein  entered  against 
him,  could  always  successfully  plead  the  recovery  and 
payment  in  bar  to  the  prosecution  of  the  same  demand 
against  him  by  his  creditor,  provided  his  conduct  in  the 
garnishment  proceedings  had  been  characterized  by 
good  faith,  and  he  had  presented  all  the  defense* 
known  to  him.*'''*  No  doubt  the  same  rule  is  applica- 
ble  to  proceedings  supplemental  to  execution.**'' 

But  the  order  cannot  protect  the  garnishee  against 
the  claims  of  one  who  was  not  a  party  to  the  proceed- 

334  Providence  S.  Inst.  v.  Barr,  17  R.  I.  131;  Virginia  etc.  I.  Co. 
V.  New  York  C.  U.  Co.,  95  Va.  515;  Hitt  v.  Lacy,  3  Ala.  104,  SO- 
Am.  Dec.  440;  Mills  v.  Stewart,  i2  Ala.  90;  Killsa  v.  Lermond,  tJ 
Greenl.  116;  Taylor  v.  Phelps,  1  Har.  &  G.  492;  Foster  v.  Jones,  15 
Mass.  185;  Barrow  v.  West,  23  Pick.  270;  Holmes  v.  Remsen,  20' 
Johns.  229,  11  Am.  Dec.  269;  Coates  v.  Roberts,  4  Rawle,  100;  Moore 
V.  Spaekman,  12  Serg.  &  R.  287;  Drake  on  Attachment,  §§  706,  707. 
As  to  plea  of  judgment  recovered  against  garnishee,  but  remaining 
unpaid,  see  Farmer  v.  Simpson,  6  Tex.  303;  Cook  v.  Field,  3  Ala.  53, 
36  Am.  Dec.  436;  Brannon  v.  Noble,  8  Ga.  549;  Lowry  v.  Lumber- 
men's Bank,  2  Watts  &  S.  210;  Brown  v.  Somerville,  8  Md.  444r 
where  such  judgments  are  field  not  to  support  a  plea  in  bar  till  sat' 
isfied.  But  the  preponderance  of  the  authorities  is  the  other  way. 
Savage's  Case,  1  Salk.  291;  Turbill's  Case,  1  Saund.  67,  note  1;  Mc- 
Daniel  v.  Hughes,  3  East,  367;  Matthews  v.  Houghton,  11  Me.  377  (■ 
McAllister  v.  Brooks,  22  Me.  80,  38  Am.  Dec.  282;  Sessions  _v.  Ste' 
vens,  1  Fla.  233,  46  Am.  Dec.  339;  Covert  v.  Nelson,  8  Blackf.  265  f 
Cheongwo  v.  Jones,  3  Wash.  C.  C.  359;  Perkins  v.  Parker,  1  Mass. 
117;  Hull  V.  Blake,  13  Mass.  153.  But  the  Massachusetts  cases  arff 
modified  by  Meriam  v.  Rundlett,  13  Pick.  511. 

336  Bostwick  V.  Bryant,  113  Ind.  448. 
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ing,  unless  lie  was  an  assignee  and  exposed  the  gar- 
nishee to  the  peril  of  the  order  by  his  failure  to  make 
the  assignment  known.^^**  Money  belonging  to  a  mar- 
ried woman  was  deposited  by  her  in  a  bank  in  her  own 
name.  The  bank  was  subsequently  summoned  before 
a.  judge,  in  proceedings  supplemental  to  execution 
figainst  her  husband,  in  which  proceedings  both  she 
fl,nd  her  husband  were  examined  as  witnesses.  Pur- 
suant to  an  order  of  the  judge  entered  in  these  proceed- 
ings, the  bank  paid  the  deposit,  to  be  applied  on  the 
judgment  against  the  husband.  It  did  not  appear  that 
she  had  any  notice  of  the  application  for  this  order,  or 
was  heard  in  reference  thereto.  The  order  and  conse- 
quent payment  were  held  not  to  prejudice  her  right  to 
recover  her  deposit  from  the  bank.  The  court,  in  giv- 
ing her  judgment  against  the  bank,  said:  "Shfe  has  had 
no  day  in  court,  and  if  the  payment  by  the  defendant  is 
held  to  be  valid,  then  she  has  been  deprived  of  her 
property  without  due  process  of  law,  and  her  consti- 
tutional rights  thus  violated.  It  can  never  be  a  de- 
fense that  one  who  owes  me  money  has,  by  an  order  or 
judgment  of  a  court,  in  a  proceeding  to  which  I  was 
pot  a  party,  been  compelled  to  pay  or  deliver  the  money 
to  another.  If  such  were  the  rule,  a  bill  of  inter- 
pleader would  rarely  have  been  necessaty,  as  the  judg- 
ment of  a  court  would  always  protect  a  defendant.  The 
very  object  of  interpleading  conflicting  claimants  to 
money  in  the  hands  of  a  party  w.illing  to  pay  is  to  pro- 
cure an  adjudication  which  will  protect  him  against 
double  payment.  In  the  case  of  conflicting  claimants, 
an  adjudication  and  payment,  in  an  action  by  one 
claimant,  would  not  bar  the  right  of  the  other  claim- 

830  Gibson  v.  Haggerty,  37  N.  Y.  555;  5  Trans.  App.  143,  97  Am. 
pec.  752;  Roy  v.  Banens,  43  Barb.  310. 
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ant,  and  no  Btatute  constituting  such  a  bar  could  be 
upheld.  Here,  if  plaintiff's  husband  had  sued  the 
bank,  and  recovered  a  judgment  for  this  money,  pay- 
ment of  such  judgment  would  not  have  furnished  a  de- 
fense to  an  action  by  her  to  recover  the  same  money^ 
and  certainly  this  order  had  no  greater  or  more  bind- 
ing force  than  a  judgment  would  have  had. 

"The  general  rule  which  holds  that  one  shall  not  be 
affected  by  an  adjudication  to  which  he  is  not  a  party 
may  sometimes  work  hardsihip,  but  the  cases  must  be 
very  rare  in  which  a  party  holding  property  upon  which 
thiere  are  conflicting  claims  cannot  protect  himself 
against  double  liability.  Here  the  defendant  knew  that 
the  plaintiff  deposited  this  money  as  her  own,  and  that 
she  claimed  it,  and  yet,  without  any  effort  to  protect 
her  rights,  it  paid  the  money  in  pursuance  of  an  order 
made  in  a  proceeding  to  which  she  was  not  a  party. 
The  bank  should  have  resisted  payment,  or  in  some 
way  made  her  a  party  to  the  proceeding.  Hence,  even 
if  the  judge  had  jurisdiction  to  make  the  order  requir- 
ing the  payment,  and  erred  only  in  the  exercise  of  hi& 
jurisdiction,  as  claimed  by  the  counsel  for  the  defend' 
ant,  such  order  could  not  deprive  plaintiff  of  her  prop- 
erty, or  protect  the  defendant  in  making  the  pay- 
ment." «^'' 

So  if  an  order  is  entered  against  a  garnishee  because 
of  his  failure  to  state  truly  all  the  facts  known  to  him^ 
it  cannot  protect  him  against  a  third  person  who  was 
in  fact  entitled  to  the  debt.  This  rule  was  applied 
where  a  garnishee  had  bought  goods  of  brokers,. with 
knowledge  that  they  were  not  the  owners  of  the  goods, 
or  under  circumstances  sufficient  to  put  him  upon  in- 
quiry, and  he  subsequently,  in  proceedings  supplemen- 

837  Sciirauth  v.  Dry  Dock  Savings  Bank,  86  N.  Y.  394. 
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tal  to  execution  against  the  brokers,  testified  that  he 
owed  them  for  such  goods,  in  consequence  of  which  an 
order  was  entered  against  him  to  pay  over  the  amount 
4ue,  to  be  applied  to  the  satisfaction  of  the  judgment 
against  the  brokers.  Payment  having  been  made  ac- 
cordingly, it  was  held  not  to  protect  the  garnishee 
against  the  principals  of  the  brokers,  because  "the  de- 
fendants had  it  in  their  power,  by  stating  the  facts  of 
the  case,  to  prevent  the  order  being  made.  It  was 
their  duty  to  have  done  so,  and  omitting  it,  without  rea- 
son or  excuse,  their  after  payment  to  the  sheriff  was, 
in  effect,  voluntary,  and  not  compulsory."  ^** 

§  419.  Receivers,  their  Appointment,  Rights,  and 
Duties. — Most  of  the  statutes  providing  for  proceedings 
supplemental  to  execution  authorize  the  appointment 
of  a  receiver.*^**  Whether  or  not  notice  must  be  given 
to  the  judgment  debtor  of  the  application  to  appoint 
a  receiver  when  the  statute  is  silent  upon  the  subject 
is  doubtful.  Some  of  the  decisions  affirm,****  and  oth-  " 
ers  deny  the  necessity  for  such  notice.**^  The  Code  of 
Civil  Procedure  of  New  York  now  requires  "at  least 
two  days'  notice  of  the  application  for  the  appointment 
of  a  receiver  to  be  given  personally  to  the  judgment 
debtor,  unless  the  judge  is  satisfied  he  cannot  be  found 
with  reasonable  diligence  within  the  state,  in  which 
case  the  order  must  recite  that  fact,  and  may  dispense 

338  Wright  V,  Cabot,  89  N.  Y.  570;  Greentree  v.  Rosenstock,  61  N. 
y.  593;  Chicago  etc.  Co.  v.  Balmer,  45  HI.  App.  59. 

839  Ohio  Rev.  Stats.,  §  .^^484;  N.  Y.  Civ.  Code  Proc,  §§  2464-2471; 
e.  C.  Civ.  Code  Proc,  §  318;  V^'ls.  Stats.,  §  2787;  Iowa  Code,  §  4078; 
ICan.  Civ.  Code  Proc,  §§  510-514. 

840  Ashley  v.  Turner,  22  Hun,  226;  Morgan  v.  Von  Kohnstamn,  9 
Daly,  355. 

841  Terry  v.  Bangs,  9  N,  Y.  Supp.  311;  Whitney  v.  Welch,  2  Abb. 
yi.  C.  4-12. 
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with  notice,  or  may  direct  notice  to  be  given  in  any 
manner  which  the  judge  thinlfs  proper.  But,  where 
the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  personally  served  on  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof, 
or  at  the  close  of  the  examination,  without  further 
notice  to  him."  ^*^  The  right  to  the  appointment  of  a 
receiver,  having  once  attached,  cannot  be  destroyed  by 
any  act  of  the  debtor  other  than  the  satisfaction  of  the 
judgment,  or  some  other  act  done,  or  condition  arising, 
after  which  it  is  inevitable  that  the  appointment  can- 
not be  of  any  advantage  to  the  judgment  creditor. ^^ 

A  receiver  should  be  appointed  by  the  same  judge  be- 
fore whom  the  proceeding  was  instituted,  and  by  whom 
the  order  for  the  examination  of   the   defendant,  or 
other  person,  was  made.*^*    The  appointment  of  a  re- 
■ceiver  is  necessary  whenever  there  are  rights  of  action 
■or  equitable  interests  belonging  to  the  judgment  debtor 
which  it  is  desired  to  convert  into  money,  or  when  the 
judgment  debtor's  right  of  propertyor  possession  is  sub- 
■stantially  disputed,  or  when  he,  the  garnishee,  denies 
his  indebtedness  to  the  debtor  or  interposes  an  adverse 
K?laim  to  the  property,^*"  and  also  in  any  other  cases  in 
which  it  appears  that  the  judgment  debtor  has  prop- 
erty or  an  estate  or  interest  therein,  whether  legal  or 
■equitable,  which  ought  to  be  applied  to  the  satisfaction 
of  the  judgment,  but  which,  for  some  reason,  cannot  be 

8*2  c.  O.  P.  N.  Y.,  §  2464;  Strohn  v.  Epstein,  14  Abb.  N.  C.  322, 
i{5  Civ.  Proc.  Eep.  36. 

34sTomlin  v.  Webster  M.  Co.,  34  Fed.  Kep.  380. 

344  BaU  V.  Goodenough,  37  How.  Pr.  479;  Smith  v.  Johnson,  7 
How.  Pr.  39;  Corbin  v.  Berry,  83  N.  0.  27;  Clark  v.  Bergenthal,  52 
Wis.  103. 

315  Bunacleugh  v.  Poolman,  3  Daly,  236;  Dickinson  v.  Onderdonk, 
18  Hun,  479;  Rodman  v.  Henry,  17  N.  Y.  482;  Ormes  v.  Baker,  17 
:N.  Y.  Week.  Dig.  104;  Kimbrough  v,  Orr  S.  Co.,  98  Ga.  537. 
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levied  upon  and  sold  under  execution,  as  where  he  has 
letters  patent  for  a  valuable  invention  or  owns  a  seat 
in  a  stock  board.^^  Property  in  the  custody  of  the  law 
is  not  subject  to  levy  and  sale  under  execution.  A 
judgment  debtor  may,  however,  have  a  valuable  inter- 
est therein,  which  ought  to  be  applied  toward  the  satis- 
faction of  his  debt,  and,  where  such  interest  remains 
subject  to  his  voluntary  sale  and  transfer,  we  see  no 
reason  why  it  may  not  be  reached  in  supplementary 
proceedings  by  the  appointment  of  a  receiver. 

There  are  other  instances  in  which  a  receiver  may  be 
appointed,  though  the  property  sought  to  be  reached 
may  be  levied  upon  and  sold,  as  where  that  mode  of 
proceeding  may  not  furnish  an  efficient  remedy. 

If  a  claim  is  made  that  property  has  been  transferred 
fof  the  purpose  of  defrauding  creditors,  a  receiver  may 
be  appointed,  and  his  appointment  cannot  be  success- 
fully resisted  on  the  ground  that  the  creditors  may 
treat  such  transfer  as  void,  and  levy  their  writs  in  de- 
fiance of  it.  The  creditor  is  not  obliged  to  incur  the 
risk  of  such  levy,  but  may  have  a  receiver  appointed 
for  the  purpose  of  testing  the  validity  of  the  transfer 
by  a  creditor's  bill.^*'^ 

However  numerous  the  proceedings  against  the  judg- 
ment debtor  may  be,  the  statutes  generally  provide 
that  only  one  receiver  shall  be  appointed,  or,  in  other 
words,  the  same  person  must  act  as  receiver  in  all  the 
cases.^**  It  is  no  objection  to  the  appointment  of  a 
receiver   that   the    previous    examinaitions    have  not 

340  Pacific  Bank  v.  Robinson,  57  Cal.  520,  40  Am.  Rep.  120;  Habe- 
nicht  V.  Lissak,  78  Cal.  351,  12  Amj  St.  Rep.  63. 

847  Todd  V.  Crooke,  4  Sand.  694;  Heroy  v.  Gibson,  10  Bosw.  591. 

s48Myrick  v.  Selden,  36  Barb.  15;  Bostwick  v.  Menck,  40  N.  Y. 
383;  Andrews  v.  Glennville  Woolen  Co.,  11  Abb.  Pr.,  N.  S.,  78;  Sparks 
V.  Davis,  25  S.  C.  381. 
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shown  that  the  judgment  debtor  is  possessed  of  any 
property  subject  to  execution."***  Nevertheless,  a  re- 
ceiver should  not  be  appointed  where  his  appointment 
apparently  will  not  be  productive  of  any  advantage  to 
the  plaintiff,^®  and  in  a  few  states  it  must,  on  the  other 
hand,  affirmatively  appear,  to  support  such  an  appoint- 
ment, that  the  judgment  debtor  has  property  which 
may  vest  in  the  receiver  and  contribute  to  the  satisfac- 
tion of  the  judgment.^''^  So,  though  it  is  shown  that 
the  debtor  has  property  subject  to  executioli,  a  receiver 
will  not,  on  that  account,  be  appointed,  unless  it  fur- 
ther appears  that  the  remedy  of  seizing  upon  such 
property  and  selling  it  under  the  writ  is  embarrassed 
or  inadequate."^^ 

If  the  debtor  has  abundance  of  property  for  the  sat- 
isfaction of  the  judgment,  which  can  be  reached  by  the 
ordinary  process  of  levy  and  sale,  the  appointment  of 
a  receiver  is  clearly  superfluous,  and  will  be  denied.'*''* 
Another  reason  for  such  denial  is,  that  if  the  debtor 
has  real  estate  subject  to  execution,  he  is  entitled  to 
have  it  levied  upon  and  sold  in  the  ordinary  mode,  so 
that  his  statutory  right  to  redeem  from  the  sale  will 
not  be  imperiled."^ 

In  "New  York  the  judges  differed  upon  the  question 
whether  a  receiver  could  properly  be  appointed  before 
an  execution  had  been  returned  wholly  or  partly  un- 

349  Myer's  Case,  2  Abb.  Pr.  476;  Bloodgood  v.  Clark,  4  Paige,  574; 
Browning  v.  Bettis,  8  Paige,  568;  Fitzburgh  v.  Everingham,  6  Paige, 
29;  Bailey  v.  Laae,  15  Abb.  Pr.  373,  note;  De  Camp  v.  Dempsey,  10 
Civ.  Pro.  Rep.  210. 

850  Bean  v.  Heron,  65  Minn.  64;  Flint  v.  Zimmerman,  70  Minn.  346. 

351  Adler  v.  TurnbuU,  57  N.  J.  L.  62. 

352  Meyer  v.  Moyer,  7  App.  Dlv.  523. 

353  Second  Ward  Bank  v.  Upmann,  12  Wis.  499. 

354Bunn  V.  Daly,  24  Hun,  526;  Ashley  v.  Turner,  22  Hun,  226; 
Tinkey  v.  Langdon,  60  How.  Pr.  180. 
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satisfied.  The  majority,  adopting  for  their  guidance 
the  rules  of  decision  applicable  to  creditors'  bills  and 
other  equitable  proceedings,  declined  to  proceed  until 
the  return  of  the  writ  had  been  made  showing  that  the 
plaintiff's  remedy  at  law  had  been  exhausted.^^"  The 
question  has  now  been  settled  by  statute,  and  the  re- 
turn of  the  writ  is  no  longer  a  condition  precedent  to 
the  appointment  of  a  receiver.^""  In  other  states,  the 
granting  or  refusing  of  the  appointment  of  a  receiver 
rests  very  much  in  the  discretion  of  the  court.*^*^  If 
the  evidence  shows  clearly  that  the  defendant  has  no 
property  not  exempt  from  execution,  it  will  be  refused. 
If,  on  the  other  hand,  it  appears  probable  that  he  has 
property  which  the  receiver  might  recover,  it  will  gen- 
erally be  granted.^^'' 

Though  the  court  should  improvidently  exercise  its 
discretion  and  appoint  a  receiver  before  the  plaintiff 
had  exhausted  his  remedy  by  his  writ  of  execution,  or 
under  any  other  circumstances  in  which  the  necessity 
for  his  appointment  does  not  appear,  its  action,  if  erro- 
neous and  subject  to  reversal  on  appeal,  is  not  void, 
and,  therefore,  cannot  be  collaterally  assailed  in  an  ac- 
tion brought  by  him  in  his  oflicial  capacity.^'® 

356  Hanson  v.  Tripler,  3  Sand.  733;  Holbrook  v.  Orgler,  40  N.  Y. 
Sup.  Ct.  33;  49  How.  Pr.  289;  Andrews  v.  Glenn ville  Woolen  Mills 
Co.,  11  Abb.  Pr.,  N.  S.,  78;  Darrow  v.  Lee,  16  Abb.  Pr.  215.  Contra, 
Union  Bank  v.  Sargeant,  53  Barb.  422;  35  How.  Pr.  87. 

356  Code  Civ.  Proc.  N.  Y.,  §  2464;  De  Vivier  v.  Smith,  6  N.  Y.  Civ. 
Proc.  R.  394. 

366a  Bean  v.  Heron,  65  Minn.  64;  Flint  v.  Zimmerman,  70  Minn. 
346. 

357  Colton  V.  Bigelow,  41  N.  J.  L.  266;  Flint  v.  Webb,  25  Minn. 
263;  Knight  v.  Nash,  22  Minn.  452.  In  California,  a  receiver  may- 
be appointed  "in  proceedings  In  aid  of  execution,  when  an  execu- 
tion has  been  returned  unsatisfied,  or  when  the  judgment  debtor 
refuses  to  apply  his  property  in  satisfaction  of  the  judgment."  Code 
Civ.  Proc.  Cal.,  §  564,  subd.  4. 

358  Steifel  V.  Berlin,  51  N.  Y.  Supp.  147,  2S  .\pp.  Div.  103. 
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Fi'om  the  time  of  his  appointment,  the  receiver  in 
supplemental  proceedings  represents  both  the  judg- 
ment creditor  and  judgment  debtor,*^®  and  is  also  con- 
sidered as  a  general  trustee  for  all  the  creditors  of  the 
judgment  debtor.^***  Like  other  trustees,  his  acts  in 
contravention  of  his  trust  will  not  be  permitted  to  in- 
jure the  beneficiaries.  He  cannot  waive  the  right  of 
the  creditors  to  assail  fraudulent  transfers  or  liens,^^^ 
nor  can  he  determine  what  disposition  shall  be  made  of 
money  or  property  in  his  official  capacity,  and,  if  he 
pays  out  or  surrenders  possession  of  either  without  first 
seeking  the  advice  and  direction  of  the  court,  he  must 
show  that  his  action  was  proper.  Otherwise  he  must 
account  as  if  such  money  or  property  remained  in  his 
possession.^**^ 

By  virtue  of  his  appointment  and  qualification,  the 
receiver  becomes  invested  with  all  the  personal  estate 
of  the  judgment  debtor  which  is  liable  to  be  forced  to 
contribute  to  the  payment  of  his  debts.^"*  As  regards 
this  personal  estate,  no  assignment  from  the  defendant 
to  the  receiver  is  necessary,  and  an  order  of  the  judge 
or  court  directing  such  assignment  i«  erroneous.^*** 

In  New  York,  it  was  formerly  held  that  the  defend- 
ant's real  estate  did  not  vest  in  the  receiver  by  virtue 

S09  Gumming  v.  Egerton,  9  Bosw.  684. 

360  Bostwick  V.  Belzer,  10  Abb.  Pr.  197;  Porter  v.  Williams,  9  N. 
r.  142,  59  Am.  Dec.  519. 

861  JIumford  v.  Crouch,  8  App.  Div.  529. 

S62  In  re  Hone,  153  N.  Y.  522. 

S83  Moak  V.  Coates,  33  Barh.  498;  Chautauque  Co.  Bank  v.  Eisley, 
19  N.  Y.  369,  75  Am.  Dec.  347;  Barnes  v.  Morgan,  6  Thomp.  &  C. 
108;  3  Hun,  705.  Bijt  no  matter  how  comprehensive  may  be  the 
language  of  the  order  appointing  a  receiver,  it  will  neyer  be  inter- 
preted as  including  property  exempt  from  execution.  Finnin  v.  Mal- 
loy,  33  N.  y.  Sup.  Ct.  382;  Andrews  v.  Bowan,  28  How.  Pr.  126. 

364  BaU  V.  Goodenough,  37  How.  Pr.  479;  Ten  Broeck  v.  Sloo,  13 
How.  Pr.  28,  2  Abb.  Pr.  234. 
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of  the  appointment.  A  conveyance  to  him  was  essen* 
tial,**®^  and  this  the  defendant  was  compelled  to  exe- 
cute. ^^^  At  the  present  time,  in  that  state,  no  con- 
veyance is  necessary,  and  real  property  vests  in  the 
receiver  from  the  time  when  an  order  appointing  hira 
or  a  certified  copy  thereof  is  filed  with  the  clerk  of  the 
county  where  such  property  is  situated.^^'^  The  title 
of  the  receiver  is  that  only  which  the  judgment  debtor 
had,  and  is  hence  subject  to  all  pre-existing  lienis.^^* 
It  is  a  qualified  and  not  an  absolute  title.  It  is  "in  the 
nature  of  security  for  the  plaintiff  in  the  judgment;  it 
does  not  divest  the  debtor  of  his  legal  title,  but  the  lat- 
ter's  conveyance  of  the  premises  would  be  subject  to 
the  claim  of  the  receiver."  ^^^  That  it  is  not  the  legal 
title  we  cannot  concede;  but  we  admit  that  it  is  held 
in  trust,  and  that  an  estate  or  interest  remains  in  the 
judgment  debtor,  which  he  may  convey  to  others,  and 
his  conveyance  vests  them  with  the  title,  if  the  judg- 
ment should  be  satisfied  without  a  sale  of  the  property 
and  the  trust  be  thereby  discharged.  It  is,  therefore^ 
not  proper  for  the  court  to  order  the  debtor  to  convey 
to  the  receiver,^'^*'  for  the  title  is  already  in  him;  and 
such  couveyance,  if  made,  may  give  the  receiver  a  title 

896  Moak  V.  Coates,  33  Barb.  498;  Ohautauque  Co.  Bank  v.  Risley, 
19  N.  Y.  369,  75  Am.  Dec.  347. 
866  Fenner  v.  Sanborn,  37  Barb.  610. 

887  Code  Civ.  Proc.  N.  Y.,  §  2468;  Manning  r.  Evans,  19  Hun,  500; 
Cooney  v.  Cooney,  65  Barb.  524;  Hayes  v.  Buckley,  53  How.  Pr.  ITi; 
Harrison  v.  Maxwell,  44  N.  J.  L.  316.  In  New  Jersey,  it  has,  how- 
ever, been  determined  that  a  receiver  in  supplemental  proceedings 
acquires  title  to  personal  property  only.  Hence,  if  it  is  desired  to 
reach  Interests  in  real  estate  which,  though  liable  to  be  applied  to 
the  satisfaction  of  a  judgment,  cannot  be  reached  by  execution, 
the  remedy  of  the  judgment  creditor  must  be  by  a  creditor's  suit. 
Skinner  v.  Terhune,  4S  N.  J.  Eq.  565. 

888  Dann  M.  Co.  v.  Parkhurst,  125  Ind.  317. 

868  Faneuil  Hall  N.  B.  v.  Bussing,  147  N.  Y.  665. 
870  Moyer  v.  Meyer,  7  App.  Dlv.  523. 
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in  addition  to  that  vesting  in  him  by  his  appointment, 
and  affect  the  debtor's  right  to  dispose  of  his  interest 
and  that  of  his  heirs  to  inherit  it  as  real  estate.^''^  In 
California,  it  has  been  the  practice  to  require  the 
debtor  to  make  an  assignment  to  the  receiver  in  sup- 
plemental proceedings,^'^^  though  there  has  been  no 
decision  holding  that,  vs^ithout  such  transfer,  he  would 
be  without  title.  It  has  been  held  that,  because  an 
act  of  Congress  requires  transfers  of  interests  in,  or 
of  the  title  to,  letters  patent  to  be  in  writing,  attended 
with  certain  formalities,  such  transfers  cannot  be  con- 
summated merely  by  the  appointment  of  a  receiver, 
and  hence,  to  reach  such  an  interest,  the  debtor  must  be 
compelled  to  execute  a  formal  assignment  to  the  re* 
ceiver.*"^** 

The  title  vested  in  the  receiver,  as  already  suggested, 
is  that  only  which  the  debtor  had  at  the  time  of  the 
appointment.  The  chief  object  of  the  receivership  may 
be  to  reach  and  subject  to  execution  property  fraudu- 
lently transferred.  Such  a  transfer  is,  for  most  pur- 
poses, deemed  inoperative  and  void  as  against  cred- 
itors,*'^^* and,  as  a  receiver  represents  them,  he  is  en- 
titled to  treat  such  transfers  as  they  were  entitled  to 
treat  them ;  but  even  creditors  can  assail  such  transfers 
only  by  levying  execution  on  the  property  attempted 
to  be  transferred,  or  by  maintaining  a  creditors'  suit 
to  have  the  transfer  adjudged  fraudulent  and  the  prop- 
erty directed  to  be  siold  free  therefrom.  A  receiver 
cannot  take  out  execution  and  make  a  sale  in  disregard 
of  the  alleged  fraudulent  transfer,  for  the  title  to  the 

8T1  Graham  v.  Lawyers'  T.  I.  Co.,  46  N.  Y.  Supp,  1055. 
8T8  Pacific  Bank  v.  Kobinson,  57  Cal.  520,  40  Am.  Rep.  120;  Habe- 
nleht  V.  Llssak,  78  Cal.  351,  12  Am.  St.  Rep.  63. 
»TS  Newton  v.  Buck,  72  Fed.  Rep.  777. 
JiTsa  Ante,  §§  136,  139. 
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judgment  is  vested  in  the  judgment  creditor  and  not 
in  the  receiver.  Hence,  it  is  held  that  his  only  remedy 
is  to  maintain  a  suit  as  the  representative  of  the  cred- 
itors, wherein  he  may  have  the  transfer  declared 
fraudulent,  and  the  property  directed  to  be  sold  to  the 
extent  necessary  to  satisfy  the  demands  of  the  cred- 
itors for  whose  benefit  he  has  been  appointed.^'^*  If, 
however,  property  of  the  debtor  is  subject  to  a  pledge 
or  lien,  title  vests  in  the  receiver  subordinate  thereto, 
and  he  may  take  such  measures  as  may  be  necessary  to 
redeem  therefrom.^'^' 

The  title  of  the  receiver  does  not  relate  back  to  any 
time  anterior  to  his  appointment,^'^®  and  it  probably 
does  not  commence,  even  with  respect  to  personalty, 
until  he  has  filed  his  appointment  and  done  such  other 
acts  as  are  necessary  to  qualify  him  for  entering  upon 
the  performance  of  the  duties  of  his  office.^"  Neither 
does  the  title  of  the  receiver  embrace  any  property  ac- 
quired by  the  defendant  subsequently  to  his  appoint- 
ment or  qualification.*'^*  Hence,  if  exempt  property  is 
destroyed  by  fire  after  the  qualification  of  the  receiver, 
the  proceeds  of  an  insurance  effected  thereon  are  re- 
garded as  in  the  nature  of  a  subsiequent  acquisition, 

374Metcalf  V.  Del  Valle,  64  Hun,  245;  Bostwick  v.  Menck,  40  N.  Y, 
383;  Ward  y.  Petrie,  157  N.  Y.  301,  68  Am.  St.  Rep.  790. 

375  Armstrong  v.  McLean,  153  N.  Y.  490. 

3  T6  Becker  v.  Torrance,  31  N.  Y.  631;  Stewart  v.  Foster,  1  Hilt. 
,505;  Campbell  v.  Genet,  2  Hilt.  295;  Fillmore  v.  Hoiton,  31  How. 
Pr.  424;  tout  by  Code  Civ.  Proc.  N.  Y.,  §  2469,  the  receiver's  title  re- 
lates back  to  the  inception  of  the  proceedings  except  against  a  bona 
fide  purchaser. 

377  Rogers  V.  Corning,  44  Barb.  229;  Conger  v.  Sands,  19  How. 
Pr.  8;  Code  Civ.  Proc.  N.  Y.,  §  2468;  Moyer  v.  Moyer,  40  N.  Y.  Supp. 
258,  7  App.  Div.  523;  Rose  v.  Baker,  99  N.  C.  323. 

878  Guild  v.  Meyer,  56  N.  .T.  Eq.  183;  Graff  v.  Bennett,  25  How.  Pr, 
470;  Campbell  v.  Foster,  16  How.  Pr.  275;  Du  Bois  v.  Cassidy,  7& 
N.  Y.  298. 
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and  do  not  vest  in  the  receiver.^™  Property  subject  to 
execution,  on  the  other  hand,  doubtless  vests  in  the  re- 
ceiver as  fully  and  effectually  as  it  was  held  by  the 
defendant;  and  he  is  entitled  to  all  the  rights  and  privi- 
leges to  which  the  defendant  would  have  been  entitled 
had  not  the  appointment  been  made.  His  title  can- 
not be  impaired  by  any  lien  created,  or  any  proceeding 
taken,  against  the  judgment' debtor  after  the  interest 
of  the  latter  has  been  divested  by  the  supplementary 
proceedings.*^*  If  the  estate- of  the  judgment  debtor 
consists  of  real  property  which  has  been  sold  under  exe- 
cution, he  may  receive  and  enjoy  the  rents,  during  all 
the  time  in  which  the  defendant  would  have  been 
entitled  to  receive  and  enjoy  them,***^  and  may,  if  he 
thinks  proper,  effect  a  redemption  from  the  sale.***  If 
the  defendant  was  a  tenant  by  the  curtesy,*^*  or  a 
widow  entitled  to  dower,**"*  the  receiver  will  be  entitled 
to  all  the  rents,  profits,  and  proceeds  accruing  to  such 
tenant  or  widow  during  the  continuance  of  the  receiver- 
ship. 

The  receiver  represents  both  the  creditors  and  the 
debtor.  He  may  sue  to  recover  any  property  which 
could  be  recovered  either  by  the  debtor  or  by  the  cred- 
itors, or  by  both  combined.  He  can,  therefore,  main- 
tain an  action  to  set  aside  a  fraudulent  conveyance 
made  by  the  debtor,**^  but  be  can  sustain  such  action 

3T9  Sands  v.  Koberts,  8  Abb.  Pr.  343. 

380  McCorkle  v.  Herman,  117  N.  Y.  297;  Levasseur  v.  Mason  (C. 
A.  1891),  2  Q.  B.  73. 
S81  Farnham  v.  Campbell,  10  Paige,  598. 

382  do^e  Civ.  Proc.  N.  Y.,  §§  1449-1454. 

383  Beamish  v.  Hoyt,  2  Eobt.  307;  Ellsworth  v.  Cook,  8  Paige,  043. 
884  Payne  v.  Becker,  87  N.  Y.  153;  Stewart  v.  McMartin,  5  Barb. 

438. 

38S  Underwood  v.  Suteliffe.  77  N.  Y.  58;  Steiffel  v.  Berlin.  45  N. 
Y.  Supp.  746;  Bostwlck  v.  Menck,  40  N.  Y.  383;  Kennedy  v.  Thorpe, 
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only  so  far  as  may  be  necessary  to  secure  the  rights  of 
the  creditors  whom  he  represents.  Where  property  has 
been  fraudulently  conveyed  by  the  defendant,  the  re- 
ceiver has  no  lien  thereon  by  virtue  of  his  appointment. 
He  can  only  acquire  such  lien  by  commencing  an  action 
for  the  recovery  of  the  property.^®®  Generally  speak- 
ing, a  receiver  may  maintain  any  action  at  law  or  suit 
in  etjuity  in  aid  of,  or  necessary  to  accomplish,  the  pur- 
poses for  which  he  was  appointed,  and  to  that  end  may 
compel  an  accounting  respecting  any  funds  or  property 
in  which  the  debtor  has  an  interest,**''^  unless  it  is  ex- 
empt from  execution.  But,  on  the  other  hand,  he 
should  not  be  permitted  to  prosecute  any  suit  which  is 
clearly  unnecessary,  as  where  it  appears  that  the  claims 
which  he  represents  are  abundantly  secured  and  must 
inevitably,  or  in  all  probability,  be  satisfied  without  his 
pursuing  the  remedy  in  question.^®*  The  actions  which 
the  receiver  may  prosecute  must  necessarily  be  ex- 
tended to,  and  restricted  by,  the  title  which  vests  in 
him  and  the  purposes  for  which  he  is  authorized  to 
assert  it.  To  a  limited  extent,  he  represents  both  the 
judgment  debtor  and  the  judgment  creditor,  but  each 
may  have  rights  and  causes  of  action  which  remain 
wholly  his  notwithstanding  the  receivership.  The 
debtor  may  have  property  and  rights  of  action  which 
are  not  only  exempt  from  execution  at  law,  but  are  also 
not  subject  to  any  proceeding  in  equity  in  aid  of  exe- 

3  Abb.  Pr.,  N.  S.,  131;  Hamlin  v.  Wright,  23  Wis.  491;  Porter  v. 
Williams,  9  N.  Y.  142,  59  Am.  Dec.  519. 

380  Fields  v.  Sands,  8  Bosw.  685;  Ward  v.  Petrie,  92  Hun,  605; 
Mandevllle  v.  Avery,  124  N.  Y.  376,  12  Am.  St.  Rep.  678;  Stephens  v. 
Perrine,  143  N.  y.'476. 

887  Prescott  V.  Pfeiffer,  57  Mich.  21;  Hasten  v.  Amerman,  20  Abb. 
N.  C.  443;  Armstrong  v.  McLean,  153  N.  Y.  490;  Weill  v.  Wilming- 
ton F.  N.  B.,  106  N.  C.  1. 

888  Glfford  V.  Rising,  50  Hun,  42. 
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cution.  If  so,  this  property  and  these  rights  do  not 
pass  to  the  receiver,  and  he  cannot  maintain  any  action 
respecting  them.  A  receiver  does  not  succeed  to  any 
title  or  right  of  action  held  by  the  judgment  debtor 
other  than  that  of  pursuing  such  remedies  as  are  neces- 
sary to  vacate  fraudulent  transfers  and  to  subject 
property  to  execution  vs^hich  cannot  be  levied  upon  and 
sold  under  that  vprit.****    Therefore,  if  the  plaintiff  has 

889  Ward  V.  Petrie,  157  N.  Y.  301,  68  Am.  St.  Kep.  790.    We  know 
of  no  opinion  wliicli  considers,  so  thoroughly  as  that  in  this  case, 
the  title,  rights,  and  remedies  of  receivers  In  supplementary  pro- 
ceedings, and,  hence,  quote  therefrom  the  following:  "This  action 
Is  an  excursion  by  a  receiver  into  a  new  field.    It  is  an  action  at 
Jaw  brought  by  the  plaintiff,  as  receiver  in  supplementary  proceed- 
ings, to  recover  damages  from  the  judgment  debtor  and  another 
for  a  fraudulent  conspiracy  to  prevent  the"  collection  of  the  judg- 
inent    creditor's    debt,   which,  although    in    existence,  was  not  in 
Judgment  at  the  time  the  conspiracy  was  formed  and  executed.    As 
the  authority  of  the  plaintiflE  to  maintain  such  an  action  is  chal- 
lenged, it  becomes  necessary  to  examine  the  statute  authorizing  his 
appointment  and  governing  his  powers.    The   Code   of   Civil  Pro- 
cedure, by  section  2464,  authorizes  the  appointment  of  a    'receiver 
■of  the  property  of  the  judgment  debtor.'     Section  2468  provides  that 
■"the  property  of  the  judgment  debtor  is  vested  in  a  receiver,  who 
lias  duly  qualified,   from   the  time  of  filing  the   order  appointing 
lilm,'    subject  to  certain  exceptions  not  now  material.    When  the 
receiver's   title   to  personal  property  has  thus   become  vested,    'It 
also  extends  back  by  relation,  for  the  benefit  of  the  judgment  cred- 
itor in  whose  behalf  the  special  proceeding  was  instituted,  .... 
so  as  to  include  the  personal  property  of  the  judgment  debtor,  at 
the  time  of  the  service  of  the  order':  Code  Civ.  Proc,  §  2469.    If 
It  appears  from  due  proof  that  the  judgment  debtor  has  in  his  pos- 
session, or  under  his  control,  money  or  personal  property  belonging 
to  him,  or  that  a  third  person  has  possession  or  control  of  the  same, 
and  the  right  of  the  judgment  debtor  is  not  substantially  disputed, 
an  order  may  be  made  by  the  judge  in  charge  of  the  proceeding  in 
his  discretion,  for  the  payment  of  the  money  or  the  delivery  of  the 
property  to  the  sherlfC  or  to  a  receiver,  if  one  has  been  appointed. 
Code  Civ.  Proc,  §  2447.     The  receiver  is  subject  to  the  control  of 
the  court  out  of  which  the  execution  was  issued  (Code  Civ.  Proc, 
%  2471),  and  his  duties,  subject  to  such  control,  are  to  take  posses- 
sion of  the  tangible  property  of  the  judgment  debtor,  not  exempt 
by  law,  and  convert  it  into  money  to  the  best  advantage;  to  col- 
lect the  intangible  assets,  and  out  of  the  proceeds  to  pay  fees  and 
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an  independent  cause  of  action  to  recover  for  some 
wrong  done  him  in  embarrassing  or  destroying  liis  rem- 

expenses,  and  apply  the  balance  upon  the  debt  of  the  judgment 
creditor,  returning  the  remainder,  if  any,  to  the  judgment  debtor. 
He  represents  the  judgment  debtor, and  can  bring  any  action  relatincr 
to  property  rights  that  he  might  briiig  because  he  has  his  title. 
He  also  represents  the  judgment  creditor  in  equity  to  the  extent 
necessary  to  bring  actions  in  the  nature  of  a  creditor's  bill  to  set 
aside  fraudulent  transfers,  for  'he  comes  in  by  the  act  of  the  law 
and  not  by  the  act  of  the  party.'  Porter  v.  Williams,  9  N.  Y.  142, 
149,  59  Am.  Dee.  519;  Underwood  v.  SutcUfEe,  7T  N.  Y.  58,  62;  Mande- 
ville  V.  Avery,  124  N.  Y.  376,  385,  21  Am.  St.  Rep.  678.  He  is  trus- 
tee for  the  judgment  creditor  to  receive,  and  to  remove  obstacles 
by  equitable  procedure  so  that  he  may  receive,  the  property  of  the 
judgment  debtor,  and  apply  the  proceeds  on  the  debt  which  Is  the 
foundation  of  his  authority.  He  takes  the  legal  title  to  all  the  per- 
sonal property  of  the  debtor,  whether  in  his  own  hands  or  in  the 
hands  of  others,  as  of  the  date  of  the  service  of  the  order  In  sup- 
plementary proceedings,  but  not  so  as  to  afCect  the  title  of  a  pur- 
chaser in  good  faith.  Code  Civ.  Proc,  §  2469;  McCorkle  v.  Her- 
mann, 117  N.  Y.  297,  302.  The  title  to  property,  however,  trans- 
ferred by  the  judgment  debtor  in  fraud  of  creditors,  prior  to  the  ser- 
vice of  the  order  for  examination  upon  him,  is  good  as  against  the 
receiver  until  he  has  caused  the  transfer  to  be  set  aside  by  a  decree 
in  equity.  Bostwick  v.  Menck,  40  N.  Y.  383.  Until  then  he  has  an 
equitable  right,  but  no  title.  While  the  title  of  a  fraudulent  trans- 
feree is  not  good  as  against  the  sheriff  armed  with  an  execution 
against  the  property  of  the  judgment  debtor,  as  he  may  levy  upon 
the  property,  sell  it,  and  run  the  risk  of  being  able  to  prove  the 
fraudulent  nature  of  the  transaction  when  he  is  sued,  it  Is  good  as 
against  the  receiver,  who  has  no  legal  process,  until  the  transfer  is- 
formally  set  aside.  The  receiver  can  maintain  an  action  against  the 
judgment  debtor  in  conversion,  where  the  debtor  has  converted  prop- 
erty after  it  became  vested  in  the  receiver.  Gardner  v.  Smith,  29 
Barb.  68;  but  It  has  been  held  that  he  cannot  maintain  replevin  to 
recover  articles  of  personal  property  which  were  transferred  in 
fraud  of  his  creditors,  prior  to  the  appointment  of  the  receiver. 
Pettibone  v.  Drakeford,  37  Hun,  628.  In  Metcalf  v.  Del  Valle,  64 
Hun,  245,  it  was  held  that  the  title  of  a  receiver  in  supplementary 
proceedings  extended  only  to  the  property  which  the  judgment 
debtor  had  when  the  receiver  was  appointed,  and  that  it  did  not 
include  property  which  the  judgment  debtor  had  fi'audulently  ti'ans- 
ferred  prior  to  such  appointment.  When  the  case  reached  this  court 
it  was  affirmed  on  the  authority  of  Bostwick  v.  jMenck,  40  N.  Y. 
883.     So,  an  administrator  does  not  take  title  to  chattels  fraudulently 
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edy  under  his  writ,  it  does  not  vest  in  the  receiver  and 
cannot  be  enforced  by  him.    Thus,  if  a  conspiracy  has 

assigned  by  his  Intestate,  and  can  only  avoid  the  transfer  by  pro-^ 
ceeding  in  equity  under  the  statute  authorizing  it.  Osborne  v.  Moss, 
7  Johns.  161,  5  Am.  Dec.  252;  Brownell  v.  Curtis,  10  Paige,  210.  If 
the  plaintiff  can  maintain  this  action  at  law,  it  must  be  because 
the  title  to  the  cause  of  action  vested  in  him  by  virtue  of  his  ap-i 
polntment  as  'receiver  of  the  property  of  the  judgment  debtor.' 
Code  Civ.  Proc,  §  2464.  What  does  a  receiver  in  supplementary 
proceedings  receive?  .He  receives  simply  'the  property  of  the  judg' 
rnent  debtor,'  according  to  the  express  command  of  the  statutei- 
The  title  to  the  property  of  the  judgment  debtor  is  vested  in  him, 
and  he  is  entitled  to  "receive'  all  of  it,  except  snoh  as  is  exempt- 
from  execution.  The  property  belonging  to,  and  in  the  possessio:i 
of,  the  judgment  debtor,  he  is  entitled  to  take  vs'lthout  legal  prO' 
cess,  and,  if  the  judgment  debtor  resists,  to  apply  to  the  court  for 
an  order  compelling  him  to  deliver  it.  In  addition  to  this,  however, 
he  has  an  equitable  right  to  property  fraudulently  transferred  by 
the  judgment  debtor,  and  can  reinstate  the  title  in  him  by  a  suit 
in  equity,  and  then  receive  it.  If  such  property  is  voluntarily  sur- 
rendered by  the  transferee  upon  demand,  he  is  entitled  to  take  it 
and  dispose  of  it,  the  same  as  if  it  had  never  been  transferred.  If 
it  is  not  voluntarily  surrendered,  he  cannot  take  it  by  force,  but,  by 
virtue  of  the  statute,  he  Is  entitled  to  maintain  an  action  in  equity 
to  set  aside  the  fraudulent  transfer,  so  that  he  may  receive  the- 
property  which,  in  equity  and  good  conscience,  belongs  to  the  judg' 
ment  debtor.  Such  an  action,  however,  cannot  be  maintained  in  a> 
county  court,  for  the  want  of  jurisdiction  of  an  equitable  action  of 
that  kind:  Code  Civ.  Proc,  §  340.  There  Is  no  statute  and  no  ruler 
of  law  which  entitles  him  to  'receive'  anything  that  does  not  be-- 
long  to  the  judgment  debtor,  who,  in  the  case  before  us,  had  parted 
with  title,  possession,  and  the  right  of  possession,  before  the  re- 
celver  was  appointed.  He  is  not  entitled  to  receive  any  right  of 
action  belonging  to  the  judgment  creditor,  although  he  is  authorized 
to  bring  an  action  to  set  aside  fraudulent  transfers,  the  same  as 
the  judgment  creditor  himself  might  have  done.  We  find  no  case 
holding  that  he  represents  the  judgment  creditor  to  the  extent  of 
bringing  an  action  at  law,  even  if  the  judgment  creditor  might  have- 
brought  one,  to  recover  damages  for  a  fraudulent  conspiracy  t(7 
preventthe  collection  of  his  debt,  carried  into  effect  before  the  pro- 
ceedings were  commenced  which  resulted  in  the  appointment  of  the 
receiver.  He  is  the  receiver  of  the  property  of  the  judgment  debtor, 
not  of  the  judgment  creditor,  and  such  a  right  of  action  is  the  prop- 
erty of  the  latter,  not  of  the  former.  He  represents  the  creditor 
only  with  reference  to  the  property  of  the  debtor,  who  cannot  havff 
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Ibeen  entered  into  between  the  judgment  debtor  and 
others,  to  prevent  the  collection  of  the  debt,  and  the 

»  cause  of  action  against  himself.  The  defendants  did  nO'thing  to 
.afCect  the  title  of  the  receiver  after  his  appointment,  for  the  fr^udu- 
Jent  transfer  was  complete,  even  as  to  possession,  before  supple- 
mentary proceedings  were  commenced.  What  they  did  would  be  in- 
effectual as  against  his  equitable  right  to  the  property  transferred, 
when  asserted  in  the  proper  manner,  for  he  could  follow  the 
property  in  equity,  at  least  until  it  reached  the  hands  of  a  bona 
fide  purchaser.  Code  Civ.  Proc,  §  181.  So  far,  however,  as  the 
.action  of  the  defendants  gave  a  right  of  action  at  law  to  anyone, 
it  was  to  the  judgment  creditor  only,  and  that  right  did  not  pass 
Jo  the  plaintiff,  on  his  appointment,  nor  did  he  represent  the  creditor 
with  reference  to  it.  The  judgment  creditor  could  not  assert  that 
j'lgbt  through  the  plaintifC,  who  could  receive  under  the  statute  the 
property  of  the  judgment  debtor  only.  The  receiver  could  not  re- 
reive  a  right  of  action  for  a  tort  that  accrued,  if  at  all,  before  the 
judgment  was  recovered  upon  which  his  title  was  founded.  Whether 
the  judgment  creditor  could  maintain  an  action  at  law  to  recover 
damages  on  account  of  the  fraudulent  transfer  made  before  he  re- 
covered judgment  or  had  any  lien,  legal  or  equitable,  it  is  not  ueces- 
:Pary  to  decide.  The  following  cases  are  relied  upon  by  the  plaintiff 
AS  justifying  such  an  action:  Yates  v.  Joyce,  11  Johns.  136;  "Van 
Pelt  v,  McGraw,  4  N.  Y.  110;  Quinby  v.  Strauss,  90  N.  Y.  664;  Find- 
Jay  v,  McAllister,  113  U.  S.  104.  On  the  other  hand,  the  defendants 
insist  that  such  an  action  cannot  be  maintained,  because  their  acts, 
when  done,  did  not  injure  any  security  of  the  creditor,  for  he  had 
none  at  the  time,  and,  in  support  of  this  position,  they  cite  the  fol- 
lowing: Braem  v.  Merchants'  N.  B.,  53  Hun,  638;  6  N.  Y.  Supp.  846; 
affirmed,  127  N.  Y.  508;  Adler  v.  Fenton,  24  How.  407;  Hutchins  v. 
Jlutchins,  7  Hill.  104;  Brinlcorhoff  v.  Brown,  4  Johns.  671;  Hui-witz 
V.  Hurwitz,  10  Misc.  Rep.  353.  We  do  not  think  it  necessary  to  de- 
cide the  question  in  this  case,  because,  as  we  have  already  held,  such 
p.  right  of  action  could  only  be  asserted,  if  at  all,  by  the  creditor  him- 
self, in  his  own  name,  and  not  through  a  receiver.  It  is,  however, 
insisted  that  this  action  is  authorized  by  chapter  314  of  the  Laws 
J3f  1858,  as  amended  by  chapter  740  of  the  Laws  of  1894.  It  has 
toeen  held  that  the  class  of  receivers  referred  to  in  this  act  are  those 
who  are  vested,  as  such,  with  all  the  property  of  the  insolvent,  for 
the  benefit  of  all  the  creditors,  and  not  to  a  receiver  appointed  in 
supplementary  proceedings,  for  the  benefit  of  a  single  creditor  only. 
Pettibone  v.  Drakeford,  37  Hun,  628.  This,  if  not  so  held,  was 
plainly  intimated  in  Underwood  v.  Sutcliffe,  77  N.  Y.  58,  62.  But, 
whether  this  is  so  or  not,  we  do  not  think  that  said  statute  author- 
izes any  receiver,  however  appointed,  to  maintain  such  an  action  as 
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prosecution  of  that  conspiracy  lias  resulted  in  damage* 
to  the  creditor,  no  action  to  recover  such  damages  can 
be  maintained  by  the  receiver. ^*'®  "The  duties  of  a  re 
ceiver,  in  proceedings  supplementary  to  execution,  are 
fixed  by  law.  They  are  to  appropriate  the  property  of 
the  judgment  debtor  to  the  satisfaction  of  the  judg' 
ment  under  which  he  was  appointed,  and  any  other 
to  which  his  receivership  may  be  extended,  and  to  re- 
store the  surplus,  if  any,  to  the  judgment  debtor."  The 
court  has  no  power,  in  the  absence  of  personal  notice 
to  the  debtor,  to  make  an  order  that  the  receiver  pay 
any  part  of  the  funds  in  his  hands  to  satisfy  a  judgment 
other  than  that  under  which  the  receiver  was  ap*^ 
pointed.**** 

§  420.    All  the  Kinds  of  Property  Subject  to  Levy  and 
Sale,  or  to  Garnishment,  may,  no  doubt  be  reached  by 

the  one  un<ler  consideration.  This  action  does  not  attempt  to  follo\<^ 
the  property  and  recover  it,  or  the  value  thereof,  so  that  the  received 
may  apply  the  proceeds  upon  the  debt  in  question.  It  is  not  an  ac 
tion  to  replevy  the  property  or  to  recover  damages  for  the  conver' 
sion  thereoi!  or  to  set  aside  the  fraudulent  mortgage.  It  treats  ther 
property  as  a  mere  incident  to  the  cause  of  action,  and  is  founded 
on  the  theory  of  a  fraudulent  conspiracy  to  prevent  the  collection  of 
a  debt  held  at  the  time  by  a  simple  contract  creditor.  The  sitatute 
under  consideration  enables  a  receiver  or  other  trustee  of  an  estate 
to  follow  specific  property  transferred  in  fraud  of  the  rights  of  cred* 
iters,  and  makes  the  persons  receiving  such  property  liable  in  the 
proper  action  for  the  same  or  its  value.  This  liability  is  not  imposed 
on  the  one  making  the  fraudulent  transfer,  but  upon  the  transferee 
alone,  and  hence  it  is  evident  that  this  action,  which  seeks  to  make 
both  liable,  the  one  as  much  as  the  other,  was  not  brought  undet* 
that  statute.  The  property  transferred  is  not  the  subject  of  the  ac 
tion,  but  the  conspiracy  to  defraud  and  the  transfer  pursuant  there* 
to.  The  result  of  the  action,  if  successful,  would  not  affect  the  prop- 
erty, for  the  plaintiff  could  not  take  it  nor  sell  it,  nor  do  anything 
with  It  that  he  could  not  have  done  if  the  action  had  not  been 
brought." 

890  Ward  v.  Petrie,  157  N.  Y.  301,  08  Am.  St.  Rep.  790. 

891  Goddard  v.  Stiles,  90  N.  Y.  199. 
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proceedings  supplemental  to  execution.^**^  Property 
exempt  from  execution  is  also  exempt  from  the  opera- 
tion of  supplemental  proceedings.^^^  Where  a  receiver 
is  appointed,  he  is,  no  doubt,  entitled  to  a  conveyance 
from  the  defendant  of  all  his  real  property  subject  to 
execution  at  law;  and,  v^^ithout  any  formal  transfer,  be- 
comes, by  virtue  of  his  appointment  and  qualification, 
vested  with  the  title  to  all  the  defendant's  personal  es- 
tate subject  to  garnishment,  or  to  direct  levy  and  sale 
under  execution.  The  de'fendant  may  be  required  to 
transfer  to  the  receiver  the  title  to  property  situate  in 
another  state.^"*  The  supreme  court  of  New  York  for 
the  fifth  department  has  held  that  the  present  Code  of 
■Civil  Procedure  of  that  state  has  divested  fhe  courts 
of  authority,  in  supplemental  proceedings,  to  compel 
the  debtor  to  transfer  to  the  receiver  lands  situate  in 
another  state.  The  decision  is  placed  upon  the  ground 
that  that  code  provides  for  the  vesting  of  property  in 

892  In  re  Jlilbum,  59  Wis.  24;  Kiddle  and  Bullard's  Sup.  Proc.  279- 
^90;  Eeighart  v.  Hanis,  6  Kan.  App.  339;  Reynolds  v.  Aetna  L.  I. 
Co.,  6  App.  Div.  254;  Serven  v.  Lowerre,  23  N.  Y.  Supp.  1052;  Spencer 
V.  Greene,  17  R.  I.  727;  Telles  v.  Lynde,  47  Fed.  Rep.  912.  Speculative 
and  uncertain  contingent  fees  to  whicli  the  defendant  may  become 
entitled  in  unti'ied  actions  are  not  subject  to  supplemental  proceed- 
ings.    Gibney  v.  Reilly,  56  N.  Y.  Supp.  1055. 

803  McKinney  v.  Snider,  116  Ind.  160;  Hall  v.  Hartwell,  142  Mass. 
447;  Orme  v.  ICingsley.  73  Minn.  143;  P>llss  v.  Raynor,  91  Hun,  250;' 
Gray  v.  Ashley,  53  N.  Y.  Supp.  547.  The  earnings  of  the  defendant 
necessaiy  tor  the  support  of  his  family,  and  due  for  services  ren- 
dered -within  a  specified  time  prior  to  the  service  of  the  notice,  are 
UMially  exempt.  Bush  v.  White,  12  Abb.  Pr.  21;  Martin  v.  Sheridan, 
2  Hilt.  586;  Columbian  Institute  v.  Oi-egan,  11  Civ.  Proc.  K.  87; 
.  Ilovs^ell  V.  McDowell,  47  N.  J.  L.  359.  A  cau.se  of  action  arising 
from  the  destruction  of  exempt  property  is  also  exempt.  Andrews 
V.  Rowan,  28  How.  Pr.  126. 

304  Fenner  v.  Sanborn,  37  Barb.  610;  Bunn  v.  Fonda,  2  Code  R. 
^0;  Bailey  v.  Ryder,  10  N.  Y.  363;  Newton  v.  Bronsom,  13  N.  Y.  587; 
67  Am.  Dec.  89;  Spang  v.  Robinson,  24  W.  Va.  327;  Towne  v.  Camp- 
l)ell,  35  Minn.  231. 
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the  receiver  from  tlie  time  the  order  appointing  him, 
or  a  certified  copy  thereof,  is  filed  with  the  clerli  of  the 
county  where  the  lands  are  situate;  and  that,  as  such 
filing  cannot  take  place  in  another  state,  the  condition 
on  which  the  receiver's  title  can  alone  vest  can  never 
happen  when  the  lands  are  not  in  the  state  where  he 
was  appointed.^**^  The  reasoning  of  the  court  does  not 
seem  irresistible.  Prior  to  the  enactment  of  the  pres- 
ent code,  the  power  to  compel  a  conveyance  of  lands 
in  another  state  was  well  established.  The  provisions 
relied  upon  as  working  a  change  in  the  pre-existing  law 
were  not  apparently  designed  to  interpose  any  limita- 
tion on  the  power  of  the  court  to  compel  the  execution 
of  an  assignment  or  conveyance,  but  rather  to  prescribe 
rules  for  the  government  of  cases  wherein  no  convey- 
iince  is  necessary.  If  the  defendant  has  money  or  prop- 
erty in  another  state,  he  cannot  be  compelled  to  go 
there  and  get  it  and  apply  on  the  execution.  The  ut- 
most which  can  be  required  of  him  is  to  execute  an 
assignment  to  the  sheriff  or  receiver.^**** 

The  receiver  is  entitled  to  an  estate  by  curtesy  held 
by  the  defendant,^'*'''  and  also  to  the  defendant's  right 
to  have  dower  assigned,^**^  and  to  moneys  held  for  him 
by  another,'"*^  and  to  net  proceeds  of  partition  sale  be- 
longing to  him  in  the  hands  of  a  commissioner.*""  The 
word  "property,"  as  used  in  the  statute  authorizing  sup- 
plemental proceedings,  "is  manifestly  used  in  the  broad 
sense  of  including  every  species  of  things  in  whicli 
there  may  be  an  ownership,  and  which  may  be  made 

895  Smith  y.  Tozer.  42  Hun.  22;  11  Civ.  Proe.  Rep.  343. 

«98  Buchanan  v.  Hunt,  98  N.  Y.  5C0. 

S97  Beamish  v.  Hoyt,  2  Kobt.  307. 

398  Moak  V.  Coates,  33  Barb.  498;  Stewart  v.  McMartin,  5  Barb. 

438. 

S99  Hughes  V.  Oregonian  Ry.  Co..  11  Or.  158. 
■too  Sherman  v.  Carvill,  73  ind.  120. 
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available  in  the  payment  of  judgments.  Money  may 
be  levied  upon  under  an  ordinary  execution,  if  turned- 
out  by  the  owner,  but  not  if  he  keeps  it  in  his  pocket 
and  refuses  to  surrender  it.  The  proceeding  supple- 
mental to  execution,  in  our  judgment,  was  intended 
not  only  to  discover  property,  but  to  reach  money  and 
other  property  which  the  judgment  debtor  refuses  to 
apply  in  payment  of  the  judgment,  and  which  cannot 
be  reached  by  an  ordinary  execution."  *°* 

The  chief  difficulty  in  describing  the  scope  of  supple- 
mental proceedings  arises  with  reference  to  assets  of 
an  equitable  character.  In  New  York  and  California 
it  is  said  that  these  proceedings  can  reach  everything: 
which  could  formerly  have  been  made  to  contribute  to> 
the  payment  of  judgments  by  the  aid  of  creditors'' 
bills.'**'^  The  scope  of  these  bills  was  unusually  exten- 
sive in  those  states.  They  could  reach  choses  in  action, 
arising  from  torts  committed  on  the  property  of  plain- 
tiff,*"*  all  kinds  of  choses  in  action  and  equitable 
rights,''*'*  the  interest  of  an  heir  prior  to  the  distribu- 
tion of  his  ancestor's  estate,*""  and  the  interest  of  a 
partner  in  the  assets  of  the  firm.*"®  A  trust  created  by  a. 
defendant  for  his  own  benefit  may  be  made  available  to 
his  creditors  by  supplemental  proceedings;  ***''  but  it  i» 

401  Baker  v.  State.  109  Ind.  58,  explaining  Wallace  v.  Lawyer,  54 
Ind.  501,  23  Am.  Rep.  661. 

*02  Adams  v.  Hackett,  7  Oal.  201;  Lynch  v.  Johnson,  48  N.  Y.  33; 
Drought  V.  Curtiss,  8  How.  Pr.  56. 

403  Gillet  T.  Fairchild,  4  Denlo,  80;  Hudson  v.  Plets,  11  Paige,  180; 
Brouwer  v.  Hill,  1  Sand.  649;  Riddle  on  Supplementary  Proceedings, 
111,  112.  But  not  a  cause  of  action  for  slander,  deceit,  or  other  per- 
sonal tort.    Zabriskie  v.  Smith.  13  N.  Y.  322,  64  Am.  Dec.  551. 

404Edmeston  v.  Lyde,  1  Paige,  637,  19  Am.  Dec.  454. 

40BMcArthur  v.  Hoysradt,  11  Paige,  49.5. 

409  Eager  v.  Price,  2  Paige,  333;  Webb  v.  Overmann,  6  Abb.  Pr, 
92. 

407  Watson  v.  Le  Row,  6  Barb.  481. 
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otherwise  of  his  beneficial  interest  in  a  trust  created  for 
his  benefit  by  some  third  person.****  In  Indiana  the 
plaintiff  may,  by  supplemental  proceedings,  set  aside  a 
fraudulent  transfer,*"*  or  have  the  defendant's  interest 
under  a  contract  to  purchase  real  estate  sold.*^*  The 
statutes  of  some  of  the  states  especially  specify  equi- 
table interests  as  being  subject  to  these  proceedings.*'^^ 
In  order  to  support  proceedings  directed  against 
equitable  assets,  it  must  be  shown  that  the  defendant 
has  no  accessible  real  nor  personal  estate,  subject  to 
execution  at  law,  of  sufficient  value  to  satisfy  the  judg- 
ment.*^^  These  proceedings,  like  creditors'  bills,  may 
also  be  employed  to.  reach  property  of  which  defendant 
has  the  legal  title,  but  which,  though  subject  to  volun- 
tary transfer,  cannot  be  levied  upon  and  sold  under 
execution  because  of  its  intangible  character.  Hence, 
the  rights  of  a  judgment  debtor  in  an  invention  con- 
ferred on  him  by  letters  patent,*'^*  or  in  a  stock  board 
or  exchange,***  resulting  from  his  membership  therein 

•  408  Scott  V.  Nevius,  6  Duer,  672;  Campbell  v.  Foster,  16  How.  Pr. 
275;  Stewart  v.  Foster,  1  Hilt.  505;  Campbell  v.  Foster,  35  N.  Y. 
361;  Locke  v.  Mabbett,  3  Abb.  App.  68,  2  Keyes,  457;  GrafC  v.  Ben- 
nett, 31  N.  Y.  9,  88  Am.  Dec.  236;  Linn  v.  Davis,  58  N.  J.  L.  29; 
Levey  v.  Bull,  47  Hun,  330. 

409  Burt  V.  Hoettinger,  28  Ind.  214;  Witherow  v.  Higgins,  13  Ind. 
440;  Harris  v.  Howe,  2  Ind.  App.  419.  This  rule  is,  we  believe,  not 
recognized  in  the  other  states.  Fitts  v.  Beardsley,  8  N.  Y.  Supp. 
567;  Healey  v.  Butter,  66  Wis.  9. 

410  Figg  V.  Snook,  9  Ind.  202. 

411  §  5464,  Rev.  Stat.  Ohio;  Code  Iowa,  4079. 

412  Lee  v.,  Harcack,  2  West.  L.  M.  527;  State  Bank  v.  Oliver,  1 
Diso.  159;  Kiser  v.  Sawyer,  4  Kan.  503.  As  to  rule  in  North  Caro- 
lina, see  McCaskill  v.  Lancashire,  83  N.  O.  393;  Rand  v.  Rand,  78 
N.  C.  12. 

413  Pacific  Bank  v.  Robinson,  57  Cal.  520,  40  Am.  Rep.  120; 
Barnes  v.  Morgan,  3  Hun,  703;  Gillett  v.  Bates,  86  N.  Y.  87;  Ex  parte 
Keene,  15  B.  I.  294. 

414  Sewell  v.  Ives,  61  How.  54;  Ritterband  v.  Raggett,  42  N.  Y. 
Sup.  Ct.  556;  Londheim  v.  White,  67  How.  467;  Powell  v.  Waldron, 

VOL.  III.-142 
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and  the  valuable  privileges  resulting  therefrom,  may 
be  reached  by  supplemental  proceedings,  in  which  he 
may  be  compelled  to  execute  the  necessary  transfers 
to  the  receiver. 

'  §  421.  Power  to  Punish  for  Contempt.— By  the  ser- 
vice of  the  original  order  to  appear,  the  judge  by  whom 
it  is  made  acquires  jurisdiction  over  the  party  sum- 
moned to  answer,  and  may  thereafter  punish  any  party 
or  witness  for  disobedience  to  any  order  of  the  court.*^' 

The  right  to  thus  punish  is  generally  expressly  con- 
ferred by  the  statutes  authorizing  these  proceedings. 
These  statutes  have  been  assailed  as  unconstitutional 
on  various  grounds,  as  that  they  deprive  persons  of  the' 
benefit  of  trial  by  jury,  and  are  summary  in  character, 
and,  in  effect,  sanction  imprisonment  for  the  nonpay- 
ment of  debt.  If,  however,  it  appears  that  a  party  pro- 
ceeded against  has  the  ability  to  comply  with  the  order 
of  the  judge  or  court,  his  refusal  or  failure  to  do  so  is 
a  defiance  of  its  authority  and  necessarily  a  contempt. 
To  compel  obedience  in  such  a  caise  is  not  imprison-^ 
ment  for  debt  within  the  meaning  of  any  constitutional 
prohibition  inhibiting  such  imprisonment;  nor  is  it  a 
violation  of  the  right  to  jury  trial  where  the  order  en- 
forced did  not  involve  the  determination  of  conflicting 
claims  nor  the  collection  of  a  debt,  the  existence  of 
which  was  conceded.*^* 

The  exercise  of  the  power  to  punish  for  contempt  is 
generally    regarded    as    discretionary  in    its.  nature. 

89  N.  Y.  328,  42  Am.  fiep.  301;  Grocers'  Bank  v.  Murphy,  10  DaJy, 
168;  Habenlcht  v.  Lissak,  78  Cal.  357,  12  Am.  St.  Rep.  68. 

415  Myers  v.  Janes,  3  AW>.  Pr.  301;  Wtckes  v.  DTesser,  4  AbB.  Pr. 
9&,  13  How.  Pr.  331;  N.  Y.  Code  Civ.  Proc,  §  2457. 

418  Marriage  v.  Woodruff,  77  la.  291;  Eikenberry  V.  Edwards,  67 
la.  619,  SS  Am.  Hep.  ■'^60;  In  re  Burrows,  3S  Kan.  675;  In  re  Kttaup, 
144  Mo.  653,  66  Am.  St.  Rep.  435. 
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Hence,'  it  has  been  held  that  an  order  of  a  judge  re- 
fusing to  punish  a  party  for  disobedience  is  not  appeal- 
able.*-'^'^  The  maintenance  of  this  rule  without  excep- 
tion would  deprive  judgment  creditors  of  the  benefit  of 
these  proceedings,  except  in  those  cases  in  which  the 
court  or  judge  having  jurisdiction  chose  to  concede  it. 
Hence,  we  believe  the  better  rule  is,  that  if  it  clearly 
appears  that  such  creditor  was  entitled  to  have  en- 
forced some  order  made  by  a  judge  or  court  competent 
to  make  it,  the  refusal  to  enforce  it  by  punishment  for 
contempt  when  necessary  is  an  error  which  will  be  con- 
sidered and  corrected  by  the  appellate  courts.^**  A 
witness  may  be  fined  or  imprisoned  for  refusing  to  an- 
swer proper  questions.*^*  A  party  may  be  adjudged 
guilty  of  a  contempt,  and  punished  therefor,  if  he  fails 
to  appear  at  the  time  originally  appointed,  or  at  an 
adjourned  meeting,*'**'  or  if  he  confesses  a  judgment,*^^ 
or  conveys  or  encumbers  lands,  whether  situate  in  an- 
otber  state  or  not,  for  the  purpose  of  rendering  the  pro- 
ceedings against  hini  less  effectual.  The  judge  will 
take  notice  of  the  nonappearance  of  a  defendant  or 
other  party  summoned,  and  Will  punish  him  therefor 
without  Fequiring  the  matter  to  be  brought  to  his  at- 
tention by  aflfldavit.-*^^  A  party  Will  be  punished  for 
not  delivering  property  as  required  by  the  order  of  the 

41T  .Toyoe  v.  Holbroo^,  7  Abb.  Pi-.  338. 

418  Liivingsieoii  V.  Swift,  23  How.  Pr.  1;  Holsteln  v.  Rice,  15  Abb. 
Pf.  307,  24  How.  Pr.  135. 

418  Olapp  V.  Lathrop,  23  How.  Pr.  423;  People  v.  Marston,  18  Abb. 
Pr.  257;  Ho-v^e  V.  Weleli',  11  Civ.  Proe.  R.  444;  People  v.  Marstou',  18 
Abb;  Pft  257;  Lathrop  ▼.  Clapp,  40  N.  Y.  328,  100  Am.  Dee.  493. 

#ao  Parker  v.  Hunt,  15  Abb.  Pr.  410,  note;  Ross  v.  Clussman,  3 
Sand.  676;  1  Code  K.,  N.  S.,91;  Howe  v.  Welch,  11  Civ.  Pijgc.  Ri 

444. 

♦21-Fenner  v.  Sanborn,  37  Barb.  610. 
432  Miller  v.  Adams,  52  N.  Y.  409. 
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judge,*^^  or  for  drawing  money  out  of  a  bank  and  using 
it,****  or  for  making  any  other  disposition  of  his  prop- 
erty to  the  prejudice  of  the  plaintiff,  and  in  disobedi- 
ence to  an  existing  injunctive  order.  It  is  not  neces- 
sary for  the  order  to  have  been  actually  entered  or 
made.  If  there  is  a  proceeding  looking  to  the  appoint- 
ment of  a  receiver,  as  where  a  motion  therefor  ha» 
been  heard  and  taken  under  advisement,  and  the 
debtor,  contemplating  that  it  will  be  made  and  for  thi' 
purpose  of  avoiding  its  effect,  makes  a  conveyance  of 
his  property,  or  does  any  other  act,  the  purpose  and 
result  of  which  must  be  to  make  the  order  ineffective, 
he  is  as  much  guilty  of  contempt  as  if  the  order  had 
already  been  made.*^''  These  proceedings  sometimes 
are  prosecuted  in  the  court  or  before  the  judge  having 
jurisdiction  of  the  cause,  sometimes  before  another 
judge  designated  by  the  statute,  and  sometimes  before 
a  referee  appointed  by  the  court  or  judge.  Generally, 
a  referee  has  no  power  to  punish  for  contempt.  If  a 
party  or  witness  is  guilty  of  any  disobedience  of  the  or- 
der of  court,  such  as  refusal  to  appear  or  be  examined 
as  a  witness,  or  any  other  act  or  neglect  which  may 
probably  be  regarded  as  a  contempt,  the  power  of  the 
referee  is  restricted  to  reporting  the  supposed  offense 
to  the  judge  or  court  by  whom  he  was  appointed.*^  In 
Missouri  the  rule  is  otherwise,  and  the  referee  may  com- 
mit a  party  or  witness  for  contempt.*^''  In  the  other 
states,  the  power  to  punish  for  a  contempt  seems  to  b^ 

«28  Bond  V.  Bond,  69  N.  0.  97;  Deposit  Bant  v.  Wickham,  44  How. 
Pr.  421;  In  re  Van  Ness,  47  N.  Y.  Supp.  702;  Marriage  v.  Woodruff. 
77  la.  291;  In  re  Burrows,  33  Kan.  675;  In  re  Knanpi  144  Mo.  653r 
66  Am.  St.  Rep.  435. 

*2*  People  V.  Kingsland,  3  Abb.  App.  526. 

«2B  Ex  parte  Kellogg,  64  Cal.  343. 

*2o  Riddle  and  Bullard's  Snp.  Proc.  212. 

<27  State  V.  Barclay,  86  Mo.  55. 
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concurrent  in  the  judge  before  whom  the  proceedings 
take  place,*^**  and  in  the  court  *^®  wherein  the  judg' 
ment  was  rendered.  If  the  judgment  was  rendered  by 
a  justice  of  the  peace,  supplemental  proceedings  may 
be  prosecuted  before  him,  and  he  may  compel  obedi- 
ence to  his  lawful  orders  by  committing  the  offender 
for  contempt.*^"  The  fact  that  an  order  was  irregularly 
or  erroneously  entered  or  served  will  not  justify  a  party 
or  witness  in  disobeying  it.  If  he  desires  to  take  ad- 
vantage of  the  irregularity,  he  must  appear  and  move' 
to  vacate  the  order  on  that  account.  But  while  the 
order  stands,  he  can  disobey  it  only  at  his  peril,^*  un- 
less he  can  show  that  there  was  no  jurisdiction  to  make 
it,  and  that  it  was  therefore  absolutely  void.*^^ 

The  constitutionality  of  statutes  conferring  power  to 
punish  as  for  a  contempt  and  disobedience  of  the  judge 
or  court  of  orders  in  supplemental  proceedings  having 
been  afftrmed,  the  only  question  remaining  for  consid- 
eration is,  to  what  extent  is  the  finding  of  such  court 
or  judge  conclusive  respecting  the  ability  of  the  party 
to  obey  the  order,  for,  if  it  be  conceded  that  there  is  a 
want  of  such  ability,  it  must  also  be  conceded  that 
there  is  no  contempt.^^  A  mere  profession  of  inabil- 
ity, though  supported  by  the  oath  of  the  party  pro- 

428  Riddle  and  BuUard's  Sup.  Proc.  207;  Bitting  v.  Vandenburgh, 
17  How.  I'r.  80. 

42BBiddle  and  BuUard's  Sup.  Proc.  211;  Nieuwankamp  v.  Ullman, 
47  Wis.  168. 

430  Ex  parte  Latimer,  47  Cal.  131. 

48iHuut  V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129;  Schults  t.  An» 
draws,  54  How.  Pr.  378;  Erie  By.  Co.  v.  Ramsey,  45  N.  Y.  637;  Hll. 
ton  V.  Patterson,  18  Abb.  Pr.  245;  Newell  v.  Cutler,  19  Hun,  74; 
Billings  V.  Carver,  54  Barb.  40. 

482  Kennedy  v.  Weed,  10  Abb.  Pr.  62;  Smith  v.  Weeks,  60  Wis.  94. 

483  Walton  V.  Walton,  54  N.  .T.  Eq.  607;  Matter  of  Ockershausen, 
69  Hun,  200;  McCartan  v.  Van  Syckel,  10  Bosw.  694;  Myers  v.  Trim- 
ble, 3  E.  D.  Smith,  607;  Ex  parte  Keene,^15  R.  I.  294. 
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ceeded  against,  cannot,  however,  be  conclusive.  Other- 
wise, the  efficiency  of  these  proceedings  would  depend 
too  gi'eatly  on  the  truthfulness  of  the  person®  subject 
thereto.  Ordinarily,  orders  adjudging  persous  to  bo 
guilty  of  contempt  of  court  and  inflicting  punishment 
for  such  contempt  are  not  appealable.  The  reverse  of 
this  is  generally  and  perhaps  universally  true  with  re- 
spect to  supplementary  proceedings,  particularly  when 
punishment  is  for  wajit  of  compliance  with  some  order 
and  it  is  claimed  that  such  compliance  was  not  within 
the  power  of  the  party  sought  to  be  punished,  or  that 
the  order  itself  was  not  within  the  power  of  the  court 
or  judge  making  it.'*''*  With  respect  to  reviewing  evi- 
dence upon  which  the  order  was  made,  we  have  not 
found  any  decision  applying  any  other  rulefs  than  those 
applicable  to  other  appellate  proceedings,  and  in  those 
it  is  well  known  that  the  finding  of  a  subordinate  court 
is  rarely  or  never  reviewed,  except  to  the  extent  of  as- 
certaining that  there  was  some  evidence  to  support  it. 
If  a  person  whose  imprisonment  is  directed  seeks 
relief  by  habeas  corpus,  the  inquiry  must  be  restricted 
to  the  jurisdiction -of  the  court  or  judge  directing  the 
imprisonment.  It  may  be  said  that  a  court  has  nO' 
jurisdiction  to  punish  him  for  noncompliance  with  an 
order  with  which  he  had  not  ability  to  comply,  and  this 
may  be  conceded.  His  want  of  ability  is  not  conclu- 
sively established  by  his  testimony,  and,  though  it  ap- 
pears by  the  return  to  the  writ  that  he  whose  imprison- 
ment is  claimed  to  be  unauthorized  has  testified  to  his 
want  of  ability,  he  is  not  necessarily  to  be  released, 
though  no  witness  has  been  called  to  contradict  him, 
for  his  manner  when  testifying  and  the  attendant  cir- 

*s4  McCullough  V.  Clark,  41  Cal.  298;  Ohristlensen  v.  Tostevin,  51 
Minn.  230;  Finck  v.  Manneiing,  46  Hun,  323;  Forbes  v.  Willard,  8T 
How.  Pr.  193;  Weaver  v.  Brydges,  85  Him,  503. 
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cumstanceg,  or  either,  may  have  satisfied  the  court  that 
his  denials  were  false.  Upon  a  return  to  a  writ  of  ha- 
beas corpus,  it  appeared  that  in  a  proceeding  against  a 
partnership  oneof  its  members  had  been  brought  before 
the  court  and  had  submitted  to  several  partial  and  un- 
satisfactory examinations,  after  which  the  court  made 
an  order  continuing  the  examination  to  a  date  speci- 
fied and  directing  him  to  prepare  a  statement  showing 
the  amount  of  merchandise  purchased  by  the  firm  dur- 
ing the  year  1894,  the  purchase  price  thereof,  the  per- 
sons from  whom  purchased,  and  the  amount  paid 
thereon,  together  with  a  statement  of  the  amount  sold 
to  a  brother  of  the  defendants,  the  price  for  which  the 
sales  were  made,  and  the  amount  paid  thereon,  and  a 
complete  record  of  the  transactions  between  the  de- 
fendants and  such  brother  during  such  year.  At  the 
time  fixed,  the  party  so  directed  appeared  without  the 
required  statement,  and  insisted  that  he  was  unable  to 
make  it  for  want  of  necessary  information,  and,  though 
admitting  that  he  had  a  clerk  and  bookkeeper  during 
such  year  and  had  kept  books  just  prior  thereto,  he  de- 
fied that  either  he  or  such  bookkeeper  had  kept  books 
during  the  time  designated.  He  also  claimed  that  he 
could  neither  read  nor  write,  and  had  no  knowledge  of 
what  had  become  of  the  goods.  It,  nevertheless,  ap- 
peared that  the  firm  had  done  an  extensive  business 
and  received  large  invoices  of  goods  during  the  year, 
of  which  but  a  small  part  had  been  accounted  for.  The 
court  found  that  it  was  within  the  power  of  the  de- 
fendant to  comply  with  its  order,  and  committed  him 
for  contempt  until  he  should  comply.  The  supreme 
court  sustained  this  action  when  the  defendant  sought 
relief  by  habeas  corpus.**^ 

435  In  re  Rosenberg,  90  Wis.  681.    In  this  ease,  the  court  said: 
"The  action  was  brought  for  the  discovery  of  the  goods  of  the  debtor 
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§  422.    Costs  are  Usually  Allowed  to  the  Prevailing 
Party  in  proceedings  supplemental  to  execution,  as  in 

firm.  The  whole  matter  of  enforcing  the  discovery  was  within  the 
jurisdiction  of  tlie  court.  It  was  within  its  discretion  to  direct  the 
manner  in  which  the  discovery  should  be  made.  It  might  require  the 
petitioner  to  make  discovery  by  the  production  of  books  and  papers, 
by  oral  examination  or  by  written  statement,  or  by  all  these  modes, 
as  should  appear  to  the  cooirt  necessary  and  most  feasible  and  con- 
ctuciye  to  the  end  in  view.  All  this  relates  to  practice,  not  to  power; 
to  form,  rather  than  to  substance.  The  substance  of  the  proceeding 
was  to  obtain  discovery.  Error  in  mere  form.  If  It  exists,  does  not 
touch  jurisdiction.  To  the  end  that  the  discovery  should  be  com- 
plete and  effectual,  the  court  had  power  to  require  the  petitioner  to 
use  all  the  means  within  his  power  for  acquiring  the  information 
necessary  to  enable  him  to  give  the  discovery  called  for.  1  Pom- 
eroy,  Eq.  Jur.  (2d  ed.),  §  204;  1  Daniell,  Ch.  Prac.  (6th  ed.),  724. 
And  the  coui*t  had  no  right  to  be  deceived  by  untruthful  statements, 
nor  to  be  satisfied  by  evasive  or  prevaricating  answers.  Prevarica- 
tion by  a  witness  has  the  same  effect  upon  the  administration  of 
justice  as  a  refusal  to  answer.  To  the  same  effect  it  puts  the  wit- 
ness in  the  position  of  standing  out  against  the  authority  of  the 
court,  and  thwarts  the  court  in  Its  effort  and  purpose  of  doing  Jus- 
tice between  the  parties.  It  is  contumacy.  It  is  direct  contempt  of 
the  authority  of  the  court.  Berkson  v.  People,  154  111.  81.  Provision 
Is  made  for  the  examination  of  the  defendant  in  an  action  for  dis- 
covery under  section  3029,  R.  S.,  by  section  3  of  Circuit  Court  Rule 
XXVIII,  relating  to  'Creditors'  Actions,  Supplementary  Proceed- 
ings, and  Receivers.'  It  is  provided  that  the  defendant  may  be  re- 
quired to  appear  before  a  judge  or  court  commissioner,  to  produce 
his  books, and  papers,  and  to  submit  to  such  examination"  on  oath 
as  he  shall  direct.  In  relation  to  any  matter  which  he  may  be  le- 
gally required  to  disclose.  Provision  Is  also  made  by  section  4096 
for  the  examination  of  a  party  otherwise  than  as  a  witness  at  the 
trial.  This  section  has  been  held  to  be  a  substitute  for  the  bill  of 
discovery  under  the  former  practice.  Frawley  v.  Cosgrove,  83  Wis. 
441.  Under  this  statute  a  party  is  made  a  witness  at  the  instance 
of  the  adversary  party.  The  examination  is  subject  to  the  same 
rules  which  apply  to  the  examination  of  other  witnesses.  The  scope 
is  limited  only  to  such  papers  as  are  relevant  to  the  controversy. 
And  answers  may  be  enforced  by  contempt  proceedings.  Section 
3477  provides  that  courts  of  record  have  power  to  punish  any  mis-' 
conduct  of  persons  summoned  as  witnesses,  in  refusing  to  be  sworn 
or  to  answer  questions  as  such  witnesses.  Section  2565  provides 
for  punishing  similar  misconduct  as  for  a  criminal  contempt.  These 
statutes  and  rules  seem,  evidently,  to  make  the  petitioner's  conduct 
in  refusing  to  produce  the  books  and  papers  of  the  firm,  and  to  make 
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other  cases.*^**    Parties  summoned  to  appear  and  an- 
swer are,  when  free  from  fault,  entitled  to  their  cost's 
and  disbursements."**'    The  defendant,  though  notified 
±0  appear,  can  recover  no  costs  when  he  is  not  exam- 
ined."*^*   Witness  fees  may  be  allowed.**^    The  costs 
may  be  paid  out  of  the  funds  in  the  hands  of  the  re- 
ft truthful  discovery  under  oath,  without  evasion  or  prevarication,  a 
contempt  of  the  court,  and  to  provide  for  its  punishment.    But,  if 
that  were  doubtful,  the  power  to  punish  as  for  a  contempt  the  re- 
fusal of  a  party  to  produce  books  and  papers  when  so  lawfully  re- 
quired, or  to  make  discovery  on  oath  of  his  property,  without  eva- 
sion or  prevarication,  is  ample  at  .the  common  law,  without  the  aid 
•of  any  statute.    State  ex  rel.  Lanning  v.  Lonsdale,  48  Wis.  348, 
S66;  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74;  Holman  v.  Mayor, 
34  Tex.  608;  State  v.  Matthews,  37  N.  H.  450;  Ex  parte  Robinson,  19 
Wall.  505;  Interstate  Commerce  Commission  v.  Brimson,  154  TJ.  S. 
447,  489;  3  Eng.  &  Am.  Ency.  of  Law,  780,  and  cases  cited  in  note  4. 
The  substance  of  what  was  required  of  the  petitioner  was  Uiat  he 
make  truthful  discovery  of  the  property  of  the  firm,  in  some  form. 
After  he  had  failed  to  pa'oduce  the  boolis  and  papers  of  the  firm,  and 
after  oral  examination  had  failed  to  elicit  the  truth,  the  cooirt  gave 
lilm  still  further  time,  and  an  oppoi'tunity  to  make  discovery  by  a 
written  statement  to  be  verified  by  his  oath.    This,  too,  he  failed  to 
make. .  That  the  court  was  at  all  times  ready  to  receive  a  truthful 
discovery,  in  whatever  form,  is  evident  from  the  whole  course  of 
the  proceeding.    But  it  was  perseveringly  thwarted  by  the  evasion 
and  prevarication  of  the  petitioner.    Whether  the  petitioner's  an- 
swers were  untruthful,  evasive,  or  prevaricatmg,  so  as  in  effect  to 
amount  to  a  refusal  to  answer  and  give  the  discovery  called  for; 
or  whether  it  was  fairly  within  his  ability  to  make  the  discovery  re- 
quired of  him;  whether  his  condiuot  was  innocent  or  contumacious— 
were  questions  which  the  exigency  of  the  case  required  the  circuit 
court  to  determine.    The  power  to  determine  is  jurisdiction.    The 
correctness  or  justice  of  the  determination  of  these  questions  by  the 
circuit  court  is  not  oipem  for  consideration  here.    That  determina- 
tion is  conclusive  in  this  proceeding.    State  ex  rel.  Welch  v.  Sloan, 
€5  Wis.  647;  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  X.  571." 

436  §§  2455,  2456,  Code  Civ.  Proc.  N.  Y. 

437  Anonymous,  11  Abb.  Pr.  108;  3  Sandf.  725;  Hulsaver  v.  Wiles, 
11  How.  Pr.  446. 

438  Bngle  V.  Bonneau,  2  Sand.  679;  3  Code  R.  205. 

439  Davis  V.  Turner,  4  How.  Pr.  190;  Muscott  v.  Runge,  27  How. 
Pr.  85. 
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ceiver/*"  or  out  of  moneys  due  to  the  defendant  and  in 
the  possession  of  the  person  summoned  to  answer.**^ 
If  a  receiver  prosecutes  a  suit,  the  creditors  are  not  re- 
sponsible for  the  costs,  unless  it  was  instituted  or  car- 
ried on  at  their  request."**^ 

§  423.    Payment  to  Sheriff  having  Execution.— Many 

of  the  statutes  concerning  proceedings  supplemental  to 
execution  contain  a  provision  under  which  the  person 
summoned  as  garnishee  is  authorized  to  pay  to  the  offi- 
cer charged  with  the  service  of  the  execution  any 
moneys  due  to  the  judgment  debtor.**'*  By  the  present 
code  of  New  York,  the  payment  must  be  made  under 
an  order  of  the  judge,  and,  when  so  made,  "is  to  the 
extent  thereof  a  discharge  of  the  indebtedness,  except 
against  the  transferee,  from  the  judgment  debtor,  in 
good  faith,  and  for  a  valuable  consideration,  of  whose 
rights  the  person  or  corporation  had  actual  or  construc- 
tive notice  when  the  payment  was  made."  ***  Where 
statutory  provisions  of  this  nature  are  in  force,  there 
cannot  be  any  doubt  that  a  payment  made  to  the  sher- 
iff will  be  a  discharge  of  a  debtor  as  to  the  amount 
which  is  so  paid,  provided  that  at  the  time  of  payment 
the  person  paying  is  still  the  debtor  of  the  judgment 
debtor.'""    But  it  is"  evident  that  the  courts  look  upon 

440  Webber  v.  Hobbie,  13  How.  Pr.  382. 

441  Kearney's  Case,  13  Abb.  Pr.  459;  22  How.  Pr.  309. 

442  Cutfer  V.  Kellly,  31  How.  Pr.  472;  Wheeler  v.  Wright,  23  How> 
Pr.  228.  For  cases  concerning  costs  under  trustee  process,  see  Bell 
V.  Glazier,  13  N.  H.  134;  Hills  v.  Smith,  28  N.  H.  369;  Hall  v.  Knapp, 
1  Pa.  St.  213. 

443  §  2446,  Code  N.  Y.;  Cal.  Code  Civ.  Proc,  §  716;  Ohio  Ker. 
Stats.,  §  5482;  S.  &  B.  Stats,  of  Wisconsin,  §  3028;  Kev.  Stats.  Nev., 
§  3264;  Code  Civ.  Proc.  S.  C,  §  313. 

444  Code  Civ.  Proc.  N.  Y.,  §  2446. 

445  Hallauan  v.  Crow,  15  Ohio  St.  176;  Davis  v.  Staples,  45  Mo. 
R67;  Kibbee  v.  Howard,  7  Wis.  1.50;  .Tudd  v.  Littlejohn,  11  Wis.  17Gj 
Dunbar  v.  Harnesbergcr.  12  Wis.  ,373. 
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tliis  statutory  provision  witji  disfavor,  and  are  inclined 
to  give  it  a  strict,  rather  than  a  liberal,  interpretation. 
In  one  case  it  was  held  that,  as  this  statute  was  in  derc 
gation  of  the  common  law,  "the  word  'person'  would 
not  be  held  to  include  persons,"  and,  hence,  that  while 
a  "person"  owing  a  debt  could  lawfully  make  payment 
thereof  to  the  sheriff,  yet  if  the  debt  was  owing  from 
two  or  more  persons,  they  could  not  make  such  pay 
ment.**®  Where  a  payment  made  under  this  statute  is- 
relied  upon  as  a  defense  to  an  execution,  it  must  be 
specially  pleaded  by  the  defendant,^''  and  he  must,  at 
the  trial,  make  legal  proof  of  the  existence  of  the  judg' 
ment  under  which  the  payment  was  made.***  These 
statutory  provisions  apply  to  debts  only.  Hence,  one^ 
who  is  liable  to  a  judgment  debtor  for  a  tort  commit' 
ted  cannot  discharge  such  liability  by  payment  to  the 
sheriff.****  If,  however,  the  liability  for  a  tort  has  beeo 
merged  into  a  judgment,  it  is  henceforth  to  be  treated 
as  a  deibt.*^"  The  code  of  New  York  now,  after  au' 
thorizing  the  payment  to  be  made  when  ordered  by 
the  judge,  protects  the  garnishee  from  assignments  of 
which  he  had  no  notice.  Where  the  statute  does  not 
contain  provisions  protecting  him  against  such  assign- 
ments,  it  is  always  dangerous  for  a  debtor  to  make 
payment  to  a  sheriff;  for,  in  order  to  obtain  the  benefit 
of  such  payment,  it  is  incumbent  on  him  to  show  that 
all  the  circumstances  contemplated  by  a  strict  con- 
struction  of  the  statute  were  still  in  existence  at  the 
moment  the  payment  was  made.  Thus,  it  may  happen 
that,  without  the  knowledge  of  the  debtor,  the  debt 

446  Howey  v.  Miller,  67  N.  C.  459. 

447  Calkins  v.  Packer,  21  Barb.  275. 

448  Handley  v.  Greene,  15  Barb.  601. 

449  Davenport  v.  Ludlow,  4  How.  Pr.  337. 

450  Mallory  v.  Norton,  21  Barb.  424. 
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due  from  him  to  the  judgment  debtor  has  been  as- 
signed. In  such  an  event,  the  payment  to  the  sheriff 
is  no  defense  to  an  action  brought  by  the  assignee.*®^ 

The  reasoning  by  which  the  decisions  establishing 
ihis  rule  of  law  are  sustained  is  best  stated  in  the  opin- 
ion of  the  court  in  the  case  of  Robinson  v.  Weeks.*"* 
Jn  that  case,  an  assignee,  having  sued  upon  a  debt,  the 
defendant  pleaded  payment  made  to  the  sheriff  before 
iiotice  of  the  assignment.  The  court  said:  "The  diffl- 
£ulty  in  the  way  of  the  defendant  is,  that,  at  the  time 
of  making  these  payments  to  the  sheriff,  he  was  not  in 
fact  indebted  to  the  judgment  debtor,  whose  debts  he 
volunteered  to  pay.  The  nominal  plaintiff  here  had  at 
that  time  no  debt  or  demand  against  the  defendant 
which  he  could  enforce  at  law  or  in  equity.  It  will 
hardly  answer,  I  think,  to  say  that,  as  he  received  no 
jiotice  of  the  assignment,  he  had  a  right  to  regard  him- 
self as  the  debtor  of  the  plaintiff,  and  is  therefore  to 
be  protected.  The  code,  it  is  true,  authorizes  a  debtor 
of  the  judgment  debtor  to  pay  the  amount  of  his  debt 
upon  any  execution  against  the  latter  in  the  sheriff's 
hands,  but  it  does  not  make  it  his  duty  to  do  so.  It 
imposes  no  obligation  on  him  whatever;  and,  if  a  party 
indebted,  instead  of  paying  his  debt  to  the  person  to 
whom  he  supposes  himself  indebted,  and  where  he 
fnight  learn  the  true  state  of  the  matter,  chooses  to  go 
and  pay  another  debt — which  the  law  does  not  require 
iiim  to  pay,  and  to  a  person  who  has  no  opportunity 
of  knowing  whether  or  not  he  is  really  the  debtor  of 
the  person  whose  debt  he  undertakes  thus  to  satisfy — 

451  Freeman  on  .Judgments,  §  42C;  Brown  v.  Ayres,  33  Oal.  525, 
m  Am.  Dee.  655;  Countryman  v.  Beyer,  3  How.  Pr.  386;  2  Code  R. 
M;  Richardson  v.  Ainsworth,  20  How.  Pr.  521.  Contra,  Drumm  V. 
gherman,  20  T.a.  Ann.  96. 

452  6  How.  Pr.  IGl;  1  Code  R.,  N.  S.,  314. 
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I  think  he  does  it  at  his  peril.  He  must  see  to  it  that 
he  pays  his  creditor's  debt,  or  the  law  will  not  protect 
him.  He  should  be  regarded  as  a  volunteer,  taking  the 
risk  of  paying  the  right  debt.  Had  the  defendant  paid 
the  nominal  plaintiff  the  amount  of  the  judgment,  and 
taken  his  discharge,  without  notice  of  the  assignment^ 
he  would,  without  doubt,  have  been  protected.  Such 
payment  and  discharge  would  have  been  good  against 
the  assignee  omitting  to  give  notice  of  his  rights.  But 
the  assignee,  in  that  case,  would  have  had  his  remedy 
against  such  nominal  plaintiff  by  an  action  for  a  breach 
of  the  implied  conditions  of  the  assignment.  Here^ 
however,  the  party  assigning  has  done  nothing  in  vio' 
lation  of  the  assignment." 

§  423  a.  Effect  of  Orders  as  Res  Judicata.— The  or' 
ders  made  in  supplementary  proceedings  involve  the 
determination  of  issues  of  fact  and  the  application 
thereto  of  rules  of  law;  and,  as  they  settle  the  rights  of 
the  parties  before  the  court,  they  must  be  given  the 
effect  of  res  judicata  in  all  subsequent  proceedings  be- 
tween  those  parties  and  others  in  privity  with  them.*"* 
Hence,  if  by  such  orders  money  is  adjudged  to  be  paid 
or  property  to  be  delivered,  they  establish  the  right  of 
the  one  party,  to  such  payment  or  delivery,  and  the 
duty  of  the  other  to  make  it. 

The  parties  before  the  court  are  the  judgment  debtor^ 
the  judgment  creditor,  and  the  persons  cited  to  appear 
or  voluntarily  appearing.  All  these  are  bound  by  the 
order  or  judgment  of  the  court  or  judge,  because  they 
are  parties  thereto  and  entitled  as  such  to  seek  redress 
by  some  revisory  proceeding  if  the  order  is  erroneous. 
Others  whose  rights  were  acquired  prior  to  the  com- 

4B3  McCullough  V.  Clark.  41  Cal.  298;  Root  &  Co.  v.  Davis,  51  Ohior 
Bt.  29;  Providence  S.  I.  v.  Barr,  17  R.  I.  131. 
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menceroent  of  the  supplementary  proceedings  are  not 
ixfEected  by  any  order  therein.*^**      To  this  rule  one  ex- 
ception exists.     A  person  required  to  submit  to  an  ex- 
amination must  necessarily  be  protected,  in  whatsoever 
disclosures  he  may  make,  provided  it  be  truthful  and 
jiot  accompanied  and  influenced  by  negligence.    If  he 
honestly  believes  that  he  has  the  property  of  the  de- 
fendant in  his  possession,  or  that  he  is  indebted  to  the 
defendant,  he  must  so  answer,  and  the  result  must  fol- 
low that  the  court  or  judge  will  order  kim  to  deliver 
fiuch  property  or  to  pay  such  debt,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  the  judgment.    Without 
his  knowledge,  the  debt  may  have  been  assigned  or  the 
property  transferred  to  another  who  is  not  a  party  to, 
and  has  no  notice  of,  the  proceedings.     The  latter,  if 
the  order  is  complied  with  in  ignorance  of  his  rights, 
is  precluded  from  asserting  them  as  against  the  inno- 
cent garnishee.**^ 

There  are  other  instances  in  which  the  judgment 
debtor  is  not  bound  by  the  order,  as  where  he  was 
ignorant  of  the  proceedings  or  otlietwise  had  no  oppor- 
tunity to  protect  himself  against  them,  or  was  under 
no  duty  to  appear  and  resist  them,  and  it  is  sihown  that 
the  order  was  not  propel  to  be  entered.  The  only  in- 
stance of  which  we  are  aware  is  presented  Wheli'  the 
debtor  pr9perty  is  not  subject  to  execution.  If  a  third 
person  summoned  in  supplementary  proceedings  knows 
of  any  reason  why  he  Should  not  be  requited  to  pay 
the  debt  or  deliver  the  property,  he  ought  to  disclose 
it,  or,  at  l^ast,  to  give  the  judgment  debtor  an  oppor- 
tunity to  do  so,  and,  therefore,  if  such  thitd  pfersbtt  is 
directed  to  deliver  property  or  to  pay  a.  debt  which  is 

*M  Osborne  v.  Reardon,  79  la.  175. 
455  Ante,  §  171. 
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exempt  from  execution,  it  is  probable  that  the  order 
does  not  protect  him  in  his  obedience  thereto  if  he  was 
•charged  with  knowledge  of  the  exemption,  and  neither 
called  it  to  the  attention  of  the  court  or  judge,  nor  in- 
formed the  judgment  debtor  of  the  proceeding,  so  that 
the  latter  might  appear  therein  for  the  protection  of 
his  interests.*^** 

Whenever  an  order  ought  not  to  be  enforced  because 
it  prejudicially  affects  some  person  who,  without  his 
fault,  was  not  heard  before  it  was  granted,  relief  there- 
from may  be  sought  in  the  court  wherein  it  was 
granted,  and  doubtless  may  be  interposed  in  any  action 
based  thereon.  Hence,  an  order  may  be  vacated  when- 
ever i,t  appears  that  a  third  person  claims  the  property 
directed  to  be  delivered  or  that  it  is  exempt  from  exe- 
cution, and  the  claim  of  exemption,  without  the  fault 
of  the  claimant,  was  not  presented  for  consideration 
Ijefore  the  order  was  made.*^'^ 

*56  Missouri  P.  R.  R.  Co.  v.  Sharitt,  4S  ICan.  375.  19  Am.  St.  Rep. 
143;  Missouri  P.  K.  R.  Co.  v.  Wliipslier,  77  Tex.  14,  19  Am.  St.  Rep. 
734. 

457  Serven  v.  Lowerre,  23  N.  Y.  Supp;  1052. 
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OHAPTEE  XXX. 

PROCEEDINGS   IN   EQUITY  IN  AID   OP   EXECUTION 
AND  TO  REACH  EQUITABLE  ASSETS. 

§  424.    Purposes  accomplished  and  the  relief  obtainable  by. 

§  424a.  The  time  within  which  a  creditor's  suit  may  be  commenced, 

§  425.    What  property  may  be  subjected  to. 

§  426.     Cannot  be  maintained  where  legal  remedy  exists. 

§  427.     On  what  judgments  they  may  be  sustained. 

i  428.    Creditors  bill  must  generally  be  supported  by  an  execution 

returned  nulla  bona. 
§  420.    Whether  the  insolvency  of  the  defendant  forms  an  exception 

to  the  rule. 
§  430.    What  must  be  done  after  judgment  to  authorize  a  suit  in 

aid  of  execution. 
§  431.    Assignees  may  prosecute. 
§  432.    Joinder  of  parties  plaintiff,  and  the  rights  of  creditors  not 

joined. 
§  433.    Parties  defendant. 
§  434.    Of  the  lien  arising  from  proceedings  In  equity. 

§  424.  Purposes  Accomplished  and  the  Relief  Obtain- 
able by. — The  objects  which  may  be  accomplished  by 
proceedings  in  equity  to  obtain  satisfaction  of  a  judg- 
ment at  law  are  three:  1.  A  full  and  complete  discov- 
ery may  be  obtained  of  all  the  defendant's  assets,  and, 
when  discovered,  they  may  be  compelled  to  contribute 
to  the  payment  of  the  plaintiff's  judgment;^  2.  Equi- 
table and  various  other  assets,  not  subject  to  levy  and 

1  Cresswell  v.  Smith,  8  Lea,  688;  Carter  v.  Hampton,  77  Va.  631; 
Thomas  v.  Adams,  30  111.  37;  Clarke  v.  Webb,  2  Hen.  &  M.  8;  Gor- 
don V.  Lowell,  21  Me.  251;  Lore  v.  Getsinger,  3  Halst.  Ch.  191;  Mier» 
V.  Z.  &  M.  T.  Co.,  11  Ohio,  273;  Cadwallader  v.  G.  &  A.  Society,  11 
Ohio,  292;  Goss  v.  Lester,  1  Wis.  51;  Hacker  v.  Robeson,  8  R.  I. 
141;  Hendricks  v.  Robinson,  2  Johns.  Ch.  283;  Kimberly  v.  Sells,  3 
.Tohns.  Ch.  467;  Boden  v.  Dellow,  l.Atk.  289;  Le  Roy  v.  Rogers,  a 
Paige,  234. 
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sale  at  law,  may  be  sold  under  the  direction  of  chan- 
cery, and  the  proceeds  applied  to  the  payment  of  the 
plaintiff's  debt;^  3.  Various  obstructions  may  be  re- 
moved from  property  liable  to  seizure  and  sale  at  law, 
and,  by  their  removal,  the  plaintiff's  legal  remedy  may 
be  made  far  more  certain  and  efflcient  than  it  would 
otherwise  be;  ^  4.  The  complainant  may,  in  effect,  as- 
sert for  his  benefit  a  cause  of  action  existing  in  favor 
of  the  judgment  debtor,  and  which  the  latter  neglects 
or  refuses  to  assert. 

The  right  to  maintain  a  creditor's  suit  is  to  some  ex- 
tent affected  in  all,  or  nearly  all,  of  the  states  by  stat- 
utes giving  to  courts  of  law  jurisdiction  more  ample 
than  that  possessed  by  them  at  the  common  law,  and, 
in  some  instances,  conferring  upon  them,  or  upon  other 
judicial  tribunals,  jurisdiction  formerly  exercised  by 
courts  of  equity.  Thus,  we  have  already  shown  that  in 
some  of  the  states  the  statutes  authorizing  proceedings 
supplementary  to  execution  have  been  held  to  exclude 
the  right  to  prosecute  creditor's  suits  when  the  proceed- 
ing at  law  is  adequate.  The  administration  of  the  es- 
tates of  decedents  has,  in  many  of  the  states,  been  dele- 
gated to  probate  and  surrogate  courts,  and,  while  this 
has  not  wholly  divested  chancery  of  its  jurisdiction,  it 
will  not  be  exercised  when  an  estate  is  being  adminis- 
tered in  another,  court  of  competent  jurisdiction,  and 
the  remedies  which  it  is  authorized  to  confer  are  ample. 

2  Robert  v.  Hodges,  16  N.  J.  Eq.  299;  Harris  v.  Alcock,  10  Gill  & 
J.  226,  32  Am.  Dec.  158;  Dorsey  v.  Horsey,  10  Md.  471;  Le  Koy  v. 
Rogers,  3  Faige,  234;  Piatt  v.  St.  Clair,  6  Ohio>  227;  Wallace  v. 
Smith,  2  Handy,  78;  Williams  v.  Hubbard,  1  Walk.  Ch.  28;  Dargan 
V.  Waring,  11  Ala.  988,  46  Am.  Dec.  234;  Heath  v.  Bishop,  4 
Rich.  Eq.  46,  55  Am.  Dec.  654;  Sparhawk  v.  Cloon,  125  Mass.  266;' 
Eirby  v.  Brans,  45  Mo.  234.  100  Am.  Dec.  376. 

8  Folkes  V.  Hayden,  29  Miss.  123;  Dargan  v.  Waring,  11  Ala.  988, 
46  Am.  Dec.  234;  Holt  v.  Bancroft,  30  Ala.  193. 
Vol.  111.-143 
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Hence,  though  a  creditor  has  exhausted  his  remedy  at 
law,  the  subsequent  death  of  his  debtor  will  not  entitle 
him  to  maintain  a  creditors'  bill  against  the  latter's  ad- 
ministrator to  reach  -  personal  assets  in  his  custody 
and  which  it  is  his  duty  to  administer  and  dispose  of 
under  the  supervision  of  the  court  appointing  him,  and 
while  there  is  nothing  to  indicate  that  he  will  not  faith- 
fully discharge  this  duty.* 

Courts  are  not  agreed  with  respect  to  the  extent  to 
which  creditors'  suits  are  supplanted  by  statutes  au- 
thorizing proceedings  supplementary  to.  execution." 
Whenever,  however,  a  new  remedy  is  created  by  stat- 
ute and  is  claimed  to  have  superseded  that  by  creditors' 
suit,  it  may  be  safely  assumed  that  this  latter  remedy 
may  still  be  pursued  if  the  new  remedy  has,  although 
fully  pursued,  proved  unavailing,  or,  though  not  re- 
sorted to,  it  is  manifestly  inadequate  under  the  circum- 
stances disclosed  by  the  bill.^ 

The  remedy  given  by  supplementary  proceedings  of 
compelling  the  debtor  to  appear  and  submit  to  an  ex- 
amination respecting  his  property  subject  to  execu- 
tion, and  of  also  calling  and  examining  witnesses  con- 
cerning the  same  matter,  must  render  creditors'  bills 
solely  for  the  purpose  of  discovering  assets  unneces- 
sary and  probably  not  maintainable  without  showing 
that  the  remedy  at  law  is  inadequate.'^  Yet  even  for 
the  purposes  of  discovery  creditors'  suits  are  not 
wholly  obsolete.*    It  is  true  that  bills   for  discovery 

4  Wlnslow  V.  Leland,  128  111.  304. 

B  Feldenheimer  v.  Tressel,  6  Dak.  265;  Vansickle  v.  Shenk,  150 
Ind.  431;  Ryan  v.  Maxey,  14  Mont.  81;  Bnriglit  v.  Geant,  5  Utah, 
334;  ante,  §  194. 

0  PlerstofE  v.  Jorges,  86  Wis.  128,  39  Am.  St.  Rep.  881. 

7  Carglll  V.  Kountze,  86  Tex.  386,  4.0  .4.ni.  St.  Rep.  853;  ante,  §  394. 

8  Scb welter  v.  Brown,  .^9  111.  App.  24;  Trego  v.  Skinner,  42  Md. 
421 ;  South  Bend  T.  M.  Co.  v.  Pierre  etc.  Co.,  4  S.  D.  173. 
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wholly  unconnected  with  allegations  relating  to  speci- 
fic property  are,  and  have  always  been,  rare.  It  is 
more  usual  to  suggest  that  the  judgment  debtor  has 
some  interest  in  property  specified,  and  that  such  in- 
ierest  does  not  appear  by  the  record  or  by  any  muhi- 
ment  of  title,  or  that  the  title,  though  standing  in  the 
name  of  another,  is  held  in  trust  for  such  debtor,  or  to 
disclose  some  other  circumstance  from  which  it  is  ap- 
parent that  the  remedy  at  law  is  wholly  inapplicable, 
or  so  seriously  embarrassed  that  the  cotaplainants 
ought  not  to  be  required  to  proceed  there  until  the  na- 
ture and  extent  of  the  debtor's  interest  can  be  estab- 
lished. All  persons  whose  presence  is  essential  to  the 
determination  of  the  questions  suggested  may  be  made 
parties  defendant,  and  the  actual  title  and  interest  of 
*he  judgment  debtor  be  thus  discovered,  and  the  court, 
thus  having  rightfully  acquired  jurisdiction,  may 
make  such  order  or  decree  as  may  be  requisite  to  do 
■complete  justice  between  the  parties  before  it,  so  that 
it  shall  not  be  necessary  for  them  to  resort  to  any  other 
•suit  or  action.®  In  one  state,  it  has  been  held  that  a 
creditors'  bill  cannot  be  sustained  against  a  judgment 
debtor  and  his  grantor  on  the  allegation  that  a  con- 
veyance from  the  latter  to  the  former  has  been  lost  and 
the  record  thereof  destroyed  by  fire,  on  the  ground  that 
the  remedy  of  the  creditor  at  law  is  ample.^*  Surely, 
the  loss  of  the  conveyance  and  the  destruction  of  its 
record  must  seriously  embarrass  the  judgment  debtor 
iind  diminish  the  certainty  and  efficiency  of  his  remedy 
at  law,  and  we  hence  think  that  the  bill  should  have 
been  sustained. 

8  O'Connell  v.  Taney,  16  Colo.  853,  25  Am.  St.  Rep.  275;  McCor- 
nilek  H.  Co.  V.  Gates,  75  la.  343;  Macanley  v.  Smith,  132  N.  Y.  524; 
'^JSverett  v.  Raby.  104  N.  C.  4T9.  10  Am.  St.  Rep.  526. 

10  Coogler  v.  Mayo,  21  Fla.  136. 
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The  necessity  of  resorting  to  creditors'  suits  for  the 
purpose  of  reaching  assets  not  subject  to  levy  and  sale 
at  law  has  also  been  greatly  diminished  both  by  stat- 
utes subjecting  to  execution  at  law  many  classes  of 
property  which  formerly  could  be  reached  only  in 
equity,  and  by  affording  a  remedy  by  supplementary 
proceedings  and  the  appointment  of  receivers  therein 
adequate  to  subject  to  the  satisfaction  of  the  judgment 
property  which  even  now  can  neither  be  seized  nor 
sold  under  execution. 

Under  the  third  subdivision  falls  that  numerous  class 
of  cases  in  which  property  has  been  made  the  subject 
of  liens  and  transfers  made  to  defraud  creditors.  In 
such  a  case,  the  creditors  may  proceed  to  levy  and  sell 
as  if  no  such  lien  or  transfer  existed.^^  Their  remedy 
at.  law  is  nevertheless  seriously  obstructed,  because 
few  persons  can  be  found  willing  to  purchase  property 
at  execution  sales,  and  take  upon  themselves  the  bur- 
den and  the  risk  of  contesting  with  adverse  claimants. 
A  creditor  is  therefore  allowed  to  go  into  equity  to  test 
the  validity  of  claims  which  interfere  with  his  rights, 
and  which  he  believes  to  'be  founded  in  fraud.  Upon  a 
proper  showing,  equity  will  remove  a  fraudulent  trans- 
fer,*^ or  mortgage,*^  or  judgment,**  or  other  lien,  or 

11  Ante,  §  136. 

12  Watts  V.  Gayle,  20  Ala.  817;  Lathrop  v.  McBurney,  71  Ga.  815; 
Moffat  V.  Ingham,  7  Dana,  495;  Abbey  v.  Com.  Bank,  31  Miss.  434; 
Pettet  V.  Shepherd,  5  Paige,  493;  Sheafe  v.  Sheafe,  40  N.  H.  51(5; 
August  V.  Seeskind,  6  Cold.  166;  Fay  v.  Jones,  1  Head,  442;  Gates 
V.  Boomer,  17  Wis.  455;  Heye  v.  Bolles,  2  Daly,  231,  33  How.  Pr. 
266;  Metcalf  v.  Arnold,  110  Ala.  180,  55  Am.  St.  Rep.  24;  State  V. 
Parsons,  147  Ind.  579,  62  Am.  St.  Rep.  430;  Brundage  v.  Cheno- 
worth,  101  la.  256,  63  Am.  St,  Rep.  382;  Gibbons  v.  Pemberton,  101 
Mich.  397,  45  Am.  St.  Rep.  417;  Vicksburg  etc.  R.  R.  Co.  v.  PhU- 
lipps,  64  Miss.  108;  PierstoH  v.  Jorges,  86  Wis.  128,  39  Am.  St.  Bep. 
881. 

48  Merchants'  N.  B.  v.  Hogle,  25  111.  App.  543;  Hedges  v.  Polhe- 
mus,  30  N.  Y.  Supp.  536;  Stowell  v.  Haslitt,  5  Lans.  380. 

iiWickersham  v.  Comerford,  06  Cal.  433;  Shaw  v.  Dwight,  2T 
N.  Y.  244,  84  Am.  Dec.  275. 
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clear  away  a  cloud  from  the  title.^"  Nor  can  a  credi- 
tor's right  be  barred  by  judicial  proceedings  fraudu- 
lently conceived  and  conducted.  If  such  proceedings 
have  resulted  in  a  sale,  he  may,  by  a  creditor's  bill,  pro- 
cure its  vacation.  In  proceeding  upon  such  bill  the 
court  will  not  revise  the  judgment  of  the  court  in 
which  the  sale  took  place,  nor  undertake  to  correct  er- 
rors or  irregularities  therein,  "but  it  will  scrutinize  the 
conduct  of  the  parties,  and  if  it  finds  that  they  have 
been  guilty  of  fraud  in  obtaining  a  judgment  or  de- 
cree, it  will  deprive  them  of  the  benefit  of  it,  and  of  any 
inequitable  advantage  they  have  derived   under  it."^" 

Although  fraud  is  a  more  frequent  ground  for  the 
removal  of  obstructions  than  any  other,  it  is  not  an 
indispensable  ground.  Any  other  recognized  ground 
of  equitable  interference  will  entitle  the  judgment 
debtor  to  relief.  Hence  a  legal  iihpediment  due  to 
mistake  may  be  removed  to  the  same  extent  as  if 
founded  on  fraud.^'' 

The  mere  fact  that  there  is  an  apparent  obstruction 
calculated  "to  inspire  doubt  and  apprehension  in  the 
mind  of  purchasers,  and  thus  prevent  them  from  bid- 
ding upon  the  property,"  is  generally  sufficient  to  war- 
rant equity  in  decreeing  its  removal.'^*  This  broad 
statement  of  the  rule  has  been  challenged  by  the  su- 
preme court  of  Minnesota.  In  that  state,  a  judgment 
debtor,  after  the  lien  of  the  judgment  had  attached  to 
real  property  standing  in  his  name,  executed  a  convey- 
ance thereof,  in  which  he  recited  that  the  title  had  al- 
ways been  held  by  him  in  trust  for  the  grantee,  and 

IB  Saltmarsh  v.  Smith,  32  Ala.  404;  Myers  v.  Hewett,  16  Ohio,  449; 
Ahlhouser  v.  Doud,  74  VS'ls.  400. 

16  Johnson  v.  Waters,  111  U.  S.  667. 

IT  Trusdell  v.  Lehman,  47  N.  J.  Bq.  218. 

is  Tuck  V.  Olds,  29  Fed.  Kep.  738;  Myers  v.  Hewett,  16  Ohio,  449. 
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that  the  conveyance  was  made  pursuant  to  such  trust. 
This  statement,  standing  thus  upon  the  public  records^ 
must  have  operated  to  prevent  any  sale  of  the  property 
under  execution  to  any  person  other  than  the  judgment 
debtor,  and  hence  substantially  obstructed  hia  legal 
remedy.  It  was,  however,  by  the  court  compared  to  a 
statement  made  upon  the  street  or  in  the  columns  of  a 
public  newspaper,  against  which  it  was  said  that  the 
creditor  could  obtain  no  relief  in  equity.^*  In  this,  we 
doubt  not  the  court  erred.  In  a  later  decision  in  the 
same  state,  relief  was  granted  by  creditors'  suit 
against  a  statutory  foreclosure  of  a  mortgage  on  the 
ground  that  the  notice  requisite  to  authorize  the  sale 
had  not  been  given,  and  it  was  said  that  such  fore- 
closure and  the  conveyance  based  thereon,  though  in- 
valid, constituted  an  obstruction  to  the  sale  of  the 
property  against  which  the  creditor  was  entitled  to  be 
relieved.^*'  Of  course,  the  obstruction  must  be  one 
which  the  debtor  or  other  person  creating  it  had  no 
right  to  interpose.  It  is  not  sufiftcient  that  he  had  the 
power  to  prevent  it.  Thus,  if  one  sued  had  a  complete 
defense  to  the  action,  based  on  the  statute  of  limita- 
tions, he  had  also  the  right  to  waive  this  defense,  and 
if  he  did  so  and  permitted  a  judgment  to  be  taken 
against  him,  his  other  creditors  are  not  entitled  to  be 
relieved  from  its  operation.-^ 

A  familiar  instance  of  a  creditor's  bill  to  compel  the 
assertion,  for  the  benefit  of  the  complainant,  of  a  cause 
of  action  existing  in  favor  of  the  judgment  debtor,  is  a 
suit  to  compel  a  corporation  defendant  to  call  for,  and 

19  Cornman  v.  Sidle,  65  Minn.  84. 

20  Swain  v.  Lynd  (Minn.),  76  N.  W.  958. 

21  McMannomy  v.  Chicago  etc.  R.  Co.,  167  III.  497;  Allen  T.  Smith, 
129  U.  S.  4G5. 
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its  stockholders  to  pay,  amounts  remaining  unpaid  on 
their  subscriptions  to  its  capital  stock,^^  or  to  compel 
persons  who  have  misappropriated  the  funds  of  an  in- 
solvent corporation  to  repay  such  funds,  or  so  much 
thereof  as  are  required  to  discharge  the  demands  of  the 
complainants  against  such  corporation.^* 

A  bill  may  be  filed  for  two  or  more  of  the  objects 
hereinbefore  specified,  as  where  it  is  to  aid  an  execu- 
tion and  also  to  reach  property  not  subject  to  execu- 
tion.^* It  may  be  that  the  objects  sought  by  a  cred- 
itor's bill  cannot  be  secured  without  restraining  the 
defendants  from  making  transfers,  or  injuring  the 
property,  or  from  doing  some  other  act  tending  to 
render  the  final  decree  ineffective.  Whatever  may  be 
requisite  to  prevent  the  plaintiff's  suit  from  proving 
abortive  will  generally  be  done,  provided  it  is  not  be- 
yond the  relief  which  equity  is  competent  to  extend. 
To  discuss  what  relief  may  be  granted  to  creditors' 
suits  will  be  equivalent  to  a  general  consideration  of 
the  remedial  powers  of  courts  of  equity,  for  when  a 
court  of  equity  obtains  jurisdiction  of  a  cause,  it  pro- 
ceeds to  do  complete  justice  and  to  administer  full  re- 
lief. This  rule  is  not  less  applicable  to  creditors'  than 
to  other  suits.^^     It  has  been  said  that  in  a  suit  by  a 

22  Germantown  Passenger  Ey.  Co.  v.  Fitter,  60  Pa.  St.  124,  100 
Am.  Dec.  546,  and  note  551-55T;  Briggs  v.  Penniman,  8  Cow.  387, 
18  Am.  Dec.  454;  Harmon  v.  Page,  62  Cal.  448;  Hatcli  v.  Dana,  101 
XJ.  S.  205;  Pickering  v.  Townsend,  118  Ala.  351;  Tunesina  v.  Schut- 
tler,  114  iu.  156;  Thompson  v.  Reno  S.  B.,  19  Nev.  242,  3  Am.  St. 
Ket>  883-  BaUin  t.  Loeb,  78  Wis.  404;  McKusick  v.  Seymour,  48 
Minn.  172;  Lane's  Appeal,  105  Pa.  St.  49,  51  Am.  Eep.  166. 

23  Eeed  v.  Goldstein,  53  Cal.  296. 

24  Beam  v.  Bennett,  51  Mich.  148. 

26  Great  W.  T.  Co.  v.  Gray,  122  111.  196;  Bank  of  Commerce  v. 
Chambers,  96  Mo.  45Q;  Thompson  v.  Eeno  S.  B.,  19  Nev.  242,  3  Am. 
St  Eep.  883;  Stokes  v.  Amerman,  121  N.  Y.  337;  Lewis  v.  Glenn,  84 
Va.  947;  Hawkins  v.  Glenn,  131  U.  S.  819. 
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single  creditor  for  relief  against  a  fraudulent  transfer, 
th«  court  will  merely  set  it  aside  and  direct  complain- 
ants to  proceed  by  taking  out  execution  and  levying 
upon  and  selling  property  thereunder.^  Doubtless 
this  course  may  be  adopted.  Generally,  however,  full 
relief  will  be  granted  in  a  creditor's  suit  by  directing 
therein  a  sale  of  the  property,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  demands  of  the  com- 
plainant. The  only  limitation  upon  the  power  of  the 
court  is,  that  it  shall  not  proceed  farther  than  is  nec- 
essary for  the  protection  of  the  rights  and  equities  of 
the  parties  before  it.  Hence,  before  ordering  a  sale 
of  any  property,  it  should  determine  what  those  rights 
and  equities  are,  and  direct  a  sale  so  far  only  as  may 
be  necessary  to  satisfy  them,  and  should  also  require 
the  disposition  of  the  proceeds  of  the  sale  in  accord- 
ance with  such  equities.^ 

Very  frequently  the  pr,operty  sought  to  be  reached 
by  the  bill  is  taken  into  the  possession  of  the  court, 
and  a  receiver  appointed  for  its  protection  and  man- 
agement.^* Usually  there  is  great  danger  that  the 
property  sought  to  be  reached  by  the  bill  will  be  trans- 

21!  Bryer  v.  Foerster,  43  N.  T.  Supp.  801. 

2T  Davis  V.  White,  49  N.  J.  Bq.  567;  Nadal  v.  Britton,  112  N.  C. 
180;  Wagener  v.  Mars,  27  S.  C.  107,  13  Am.  St.  Rep.  628;  Strayer  v. 
Tjodk,  83  Va.  715;  Moore  v.  Bruee,  85  Va.  139;  Love  v.  Tinsley,  32 
^Y.  Va.  25;  McCleary  v.  Grantham,  29  W.  Va.  301;  Martin  v.  Warner, 
34  W.  Va.  182. 

28  Badger  v.  Sutton,  52  N.  Y.  Supp.  16;  Puller  v.  Taylor,  6  N.  J. 
Eq.  301;  Crippen  v.  Hudson,  13  N.  Y.  161;  Payne  v.  Sheldon,  63 
Barb.  169;  Pacific  Bank  v.  Robinson,  57  Cal.  520,  40  Am.  Rep.  120; 
Bloodgood  v.  Clark,  4  Paige,  574;  Curling  v.  Marquis  of  Townsend, 
19  Ves.  628;  Lent  r.  McQueen,  15  How.  Pr.  313;  5  Wait's  Pr.  642, 
643;  Osborn  v.  Heyer,  2  I'aige,  342;  Pitzliugh  v.  Everingham.  6 
Paige,  29;  Bank  v.  Schermerhorn,  Clarke  Cli.  214.  The  appoint- 
ment, title,  powers,  and  duties  of  receivers  appointed  in  proceed- 
ings instituted  by  judgment  creditors  are  adequately  discussed  in 
chapter  12,  sections  399-471,  of  High  on  Receivers. 
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ferred  by  the  (iefendant  to  some  third  person,  or  will, 
by  some  other  means,  be  placed  in  a  situation  where  it 
will  be  either  difficult  or  impossible  to  make  it  answer- 
able to  the  decree  which  may  ultimately  be  entered  in 
the  case.  Hence  it  is  usual,  at  or  very  soon  after  the 
filing  of  the  bill,  to  obtain  an  injunction  to  prevent  the 
•defendant  from  making  any  disposition  of  his  property 
which  would  tend  to  make  the  suit  ineffectual.^ 
While  the  necessity  of  an  injunction  against  a  transfer 
of  the  defendant's  property  may  be  more  frequent  and 
obvious  than  any  other,  yet  this  is  by  no  means  the 
only  occasion  for  the  use  of  this  preventive  relief  in 
connection  with  creditors'  suits.  Whatever  may  be 
the  wrong  threatened,  if  it  be  of  such  a  character  that 
its  perpetration  will  render  the  suit  wholly  or  partly 
ineffectual,  as  in  case  of  the  removal  or  destruction  of 
the  property,  an  injunction  will  issue.^°  If  a  fraudu- 
lent obstruction  has  been  interposed  to  hinder  or  delay 
the  plaintiff  at  law,  he  sometimes  does  not  ask  equity 
to  do  anything  beyond  removing  such  obstruction,  for 
when  it  is  removed  the  plaintiff  may  safely  proceed  at 
law  under  his  execution.  But  the  more  usual  prac- 
tice, both  in  proceedings  to  remove  fraudulent  obstruc- 
tions and  in  proceedings  to  reach  property  not  subject 
to  execution  at  law,  is  to  obtain  the  appointment  of  a 
receiver,  and  thereby  bring  the  property  within  the 
custody  and  control  of  the  court.^^  If  the  property 
consists  of  real  estate,  the  defendants  are,  in  some  of 

29  Candler  v.  Pettit,  1  Paige,  1C8;  Bloodgood  v.  Clark,  4  Paige,  574; 
Austin  V.  Flgueira.  7  Paige,  56;  5  Wait's  Pr.  652;  1  Barb.  Ch.  659. 

so  Witmer's  Appeal,  45  Pa.  St.  455,  84  Am.  Dec.  505;  Fowler'a 
Appeal,  87  Pa.  St.  449;  Tessier  v.  Wyse,  3  Bland,  29;  New  v.  Bame, 
10  Paige,  502. 

31  Crippen  v.  Hudson,  13  N.  Y.  161;  Payne  v.  Sheldon,  63  Barb. 
169;  5  Wait's  Pr.  651. 
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the  states,  required  to  execute  a  conveyance  to  the  i-e- 
ceiver.  If  it  consists  of  personalty,  the  title  vests  in 
him  by  virtue  of  his  appointment.  After  he  has  been 
vested  with  the  title,  the  receiver  collects,  manages, 
and  disposes  of  the  property  as  directed  by  the  orders 
and  decrees  of  the  court;  and  the  plaintiff,  when  en- 
titled thereto,  obtains  satisfaction  out  of  the  funds 
realized  by  the  receiver. 

§  424  a.  The  Time  Within  Which  a  Creditors'  Suit  may 
be  Commenced  must  be  determined  by  considering  the 
statutes  of  limitation  of  the  several  states.  As  in 
other  cases,  these  statutes  do  not  begin  to  run  until 
the  party  against  whom  they  are  urged  has  a  cause  of 
action  enforceable  by  suit.  The  right  to  maintain  suit 
is,  in  most  cases,  dependent  on  the  recovery  of  judg- 
ment, and  the  return  of  an  execution  thereon  unsatis- 
fied. The  time  of  such  recovery  and  return  may  have 
been  influenced  by  the  inaction  of  the  plaintiff.  He 
may  have  chosen  not  to  assert  his  original  cause  of 
action  until  the  latest  date  fixed  by  the  statute,  or  he 
may  even  have  sued  at  a  later  date  and  been  permitted 
to  recover  judgment  through  the  failure  of  his  debtor 
to  interpose  the  statute  of  limitations.  In  the  mean- 
time, such  debtor  may  have  executed  a  fraudulent 
transfer  and  delivered  possession  to  his  grantee,  who 
may  have  held  thereafter  adversely  to  all  persons. 
Nevertheless,  as  against  a  creditors'  suit  brought 
against  him,  the  statute  does  not  run  for  his  protection 
from  the  date  of  his  conveyance,  nor  from  the  date  of 
his  taking  possession  thereunder,  but  only  from  the 
time  when  it  first  became  possible  for  the  judgment 
creditor  to  maintain  his  suit  to  assail  such  transfer, 


82S3  PEOCEEDINGS  IN  EQUITY.  §  42& 

which,  as  already  suggested,  is  ordinarily  not  until  the 
recovery  of  his  judgment.*^ 

§  425.  The  Property,  Which  by  a  Creditor's  Bill,  or  hy 
a  bill  in  aid  of  execution,  may  be  reached  and  forced 
to  contribute  to  the  satisfaction  of  a  judgment,  no- 
doubt  embraces  everything  which  can  be  the  subject 
of  levy  and  sale  at  law.  G-enerally,  in  the  case  of  per- 
sonal property  fraudulently  transferred,  the  remedy  by 
direct  levy  and  sale  is  more  speedy  and  efficient  thau 
by  creditors'  suit,  but  there  is  no  doubt  that  such  a  suit 
may  be  maintained  to  reach  personal  property  as  well 
as  real.^^  We  have  already  shown  that  the  creditors'" 
suit  is  a  well  known  and  favorite  mode  of  subjecting  to- 
the  payment  of  a  judgment  property  which  has  beeit 
transferred  in  fraud  of  creditors.  The  character  of  the 
property  is  immaterial,  provided,  that  but  for  the 
transfer,  it  is  such  that  it  might  be  levied  upon  and  solfC 
under  execution  against  the  grantor.^*  If  it  has  beeBf 
by  the  fraudulent  grantee  exchanged  for  other  prop- 
erty, or  so  intermingled  with  his  property  that  it  can' 
not  be  separated  therefrom,  or  has  been  lost,  he  may  be 
compelled  to  account  for  its  proceeds  or  value,  not  eX' 
ceeding  the  extent  necessary  to  satisfy  the  judgment 
against  his  grantor.^® 

,  S2  Ohm  Y.  Superior  Court;  85  Cal.  545,  20  Am.  St.  Kep.  245;  Brown 
V.  Campbell,  100  Cal.  635;  38  Am.,  St.  Rep.  314;  McMannomy  v. 
Chicago  etc.  R.  Co.,  167  111.  497;  White  v.  Keady,  168  111.  76;  Bran' 
dage  V.  Cheneworth.  101  la.  256,  63  Am.  St.  Rep.  382;  Gates  v.  An- 
drews,  37  N.  T:  657,  97  Am.  Dec.  764;  Weaver  v.  Haviland,  142  Nr 
y.  534,  40  Am.  St.  Rep.  631. 

33  O'Brien  v.  Stambach,  101  la.  40,  63  Am.  St.  Rep.  368;  Webb  Vr 
Staves,  37  N.  T.  Supp.  414;  Pierstoff  v.  Jorges,  86  Wis.  128,  39  Am, 
St.  Rep.  881. 

s4Ladd  V.  Smith,  107  Ala.  506;  Rapp  v.  Whittier.  113  Cal.  429  ( 
Mershon  v.  Hulse,  25  111.  App.  292;  Decker  v.  Decker,  108  N.  Y.  128  f 
ante,  «  424. 

86  Phillips  v.  Smith,  116  Ind.  399;  HuUey  v.  Chedic,  22  Nev.  127, 
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The  difficulty  is  in  determining  what  property,  not 
subject  to  execution  at  law,,  may  be  made  liable  in 
equity.  It  will  be  remembered  that  equitable  estates 
were  not  subject  to  execution  at  law.  Such  an  estate 
may  be  reached  by  a  creditor's  bill,  when  the  property 
is  such  that  it  could  be  subjected  to  execution  at  law,  if 
the  deb  tor's  interest  therein  were  legal  instead  of  equi- 
table."*' Hence,  by  such  a  bill  the  complainant  may  ob- 
tain the  benefit  of  property  paid  for  by  the  debtor,  and 
which  he  has  caused  to  be  conveyed  to  his  wife  or  some 
other  person,  either  as  a  gift,  or  to  hold  as  trustee  for 
the  debtor,"''  or  of  improvements  placed  by  the  debtor 
upon  the  lands  of  his  wife  or  child,"®  or  of  property  of 
the  wife  of  the  debtor  to  which  the  latter  is  entitled  by 
virtue  of  his  marital  rights."® 

Property  may  sometimes  be  so  limited  by  an  instru- 
tnent  by  which  it  is  given  or  devised  that  the  interest 

C8  Am.  St.  Eep.  729;-  Stokes  v.  Amerman,  121  N.  Y.  337;  Campbell 
£tc.  Co.  V.  Damon,  48  Hun,  509;  Carver  v.  Barker,  73  Hun,  416. 

38Venable  v.  Kickenberg,  152  Mass.  64;  Myers  v.  Amey,  21  Md. 
502;  Wright  v.  Henderson,  7  How.  (Miss.)  539;  Hopkins  v.  Carey,  23 
Miss.  54;  Bridgman  v.  McKissack,  15  Iowa,  260;  Mattocks  v.  Hum- 
plireys,  17  Ohio,  336. 

ST  Odenhelmer  v.  Hanson,  4  McLean,  437;  Smith  v.  McCann,  24 
flow.  398;  Hopkins  v.  Carey,  23  Miss.  54;  Love  v.  Graham,  25  Ala. 
187;  Smith  v.  Parker,  41  Me.  452;  Marshall  v.  Marshall,  2  Bush,  415; 
Williams  v.  Mlchenor,  3  Stockt.  Ch.  521;  Godbold  v.  Lambert,  8 
Ulch.  Eq.  155,  70  Am.  Dec.  192;  Newell  v.  Morgan,  2  Harr.  (Del.) 
225;  Walcott  v.  Almy,  6  McLean,  23;  Rucker  v.  Abell,  8  B.  Mon.  566; 
48  Am.  Dec.  406;  Demaree  v.  Driskell,  3  Blackf.  115. 

as  Athey  v.  Knotts,  6  B.  Mon.  24;  Dietz  v.  Atwood,  19  111.  App.  96; 
Jvirby  V.  Bruns,  .45  Mo.  234,  100  Am.  Dec.  376. 

88  Bennett  v.  Dillingham,  2  Dana,  436;  Athey  v.  Knotts,  6  B.  Mon. 
24;  Bank  of  Commerce  v.  Chambers,  96  Mo.  459.  But  these  cases 
ehow  that  equity  will  not  aid  a  creditor  to  obtain  satisfaction  out 
of  the  property  which  the  latter  is  entitled  to  from  his  wife,  until 
Si  sum  has  been  settled  on  her  sufficient  for  her  support. 
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of  the  beneficiary  can  neither  be  reached  by  execution 
nor  by  creditor's  bill.  This  is  unquestionably  true 
when  the  duration  of  the  beneficiary's  enjoyment  is,  by 
the  instrument  creating  the  trust,  to  terminate  on  his 
becoming  indebted,  or  a  bankrupt,  or  upon  an  attempt 
to  subject  the  property  to  execution.*"  No  doubt  a 
person  cannot  create  a  trust  for  his  own  benefit,  and 
impose  the  condition  that  such  trust  or  its  proceeds- 
shall  not  be  subject  to  the  payment  of  his  debts.  But 
a  person  may  create  a  trust,  and  vest  property  in  trus- 
tees who  are  to  pay  the  proceeds  of  the  trust  at  stated 
periods  to  a  third  person,  during  the  term  of  his  life, 
for  his  support.  In  such  circumstances,  the  bene- 
ficiary  has,  in  a  majority  of  the  states,  no  interest 
which  can  be  reached  under  a  creditor's  bill,  unless,^ 
perhaps,  when  he  permits  the  amounts  to  which  he  is 
entitled  to  accumulate  and  remain  in  the  hands  of  the 
trustees,  and  it  appears  that  they  are  not  necessary  for 
his  support.*^  Except  with  respect  to  those  trusts 
which  we  have  sought  to  describe  in  a  previous  sec- 
tion, and  which  are  so  limited  by  the  donor  that  thi? 
interest  of  the  donee  cannot  be  subjected  to  execution, 
every  conceivable   equitable    interest  is  subject  to  a 

40  Ante,  §  189  a. 

*iAnte,  §189  a;  Lippincott  v.  Evens,  35  N.  J.  Bq.  553;  Staub  v, 
Williams,  5  Lea,  458;  Cruger  v.  Coleman,  75  Ga.  695;  Russell  v.  M\l' 
ton,  133  Mass.  180;  Porter  v.  Lee,  88  Tenn.  782;  Arzbaelier  v.  Mayer, 
53  Wis.  380;  Campbell  v.  Poster,  35  N.  Y.  361;  Stewart  v.  McMartin. 
5  Barb.  438;  Locke  v.  Mabbett,  2  Keyes,  457;  3  Abb.  Ot.  App.  68; 
Bramhall  v.  Ferris,  14  N.  Y.  41;  Graff  v.  Bonnett,  31  N.  Y.  9;  Wet- 
more  V.  Truslow,  51  N.  Y.  338;  Frazier  v.  Bamum.  19  N.  J.  Eq.  316, 
97  Am.  Dec.  666;  Scott  v.  Nevius,  6  Duer,  672;  Clute  v.  Bool,  8  Paige, 
83;  Rider  v.  Mason,  4  Sand.  Ch.  351;  Degraw  v.  Olason,  11  Paige, 
136;  Genet  v.  Foster,  18  How.  Pr.  50;  Hann  v.  Van  Voorhis,  15  Abb. 
Pr.,  N.  S.,  79;  Nichols  v.  Eaton,  3  Cent.  L.  J.  38;  Fisher  v.  Taylor, 
3  Rawle,  33;  Shankland's  Appeal,  47  Pa.  St.  113;  Leavitt  v.  Beirne, 
21  Conn.  1.  But  see  Mcllvaine  v.  Smith,  42  Mo.  45,  97  Am.  Dec. 
295. 
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creditor's  bill,  whether  such  interest  is  declared  in 
some  instrument  or  otherwise  avowed  by  the  parties,*^ 
or  is  secret  and  undeclared,  and  results  from  transfers 
x»r  encumbrances  absolute  in  form,  but  intended  to 
hinder  or  defraud  creditors.**  In  Massachusetts,  it 
was  held  that  a  creditor's  bill  could  not  be  maintained 
:to  compel  a  trustee,  when  the  death  of  the  equitable 
tenant  for  life  should  occur,  to  satisfy  plaintiff's  judg- 
jnent  out  of  the  share  of  such  fund  to  which  the  debtor 
would  then  become  entitled  as  devisee  of  an  equitable 
remainder  in  such  fund.  The  dismissal  of  the  bill  TVjas 
placed  upon  the  ground  that  it  w(iuld  be  improper  to 
make  an  order  "to  take  effect  at  a  future  and  uncer- 
tain time,  for  the  transfer  to  the  creditor  of  the  prop- 
erty of  his  debtor,  without  ascertaining  its  value  by 
judicial  sale  or  appraisal."  ** 

A  creditor's  bill  will  not  lie  to  compel  a  judgment 
-debtor  to  so  exercise  a  power  or  discretion  vested  in 
him  as  to  promote  their  interest,  A  devise  of  property 
-was  made  to  E.  B.,  with  direction  to  convey  such  prop- 
erty to  R.  B.,  or  such  person  as  he  should,  during  his 
lifetime,  request.  It  was  insisted  that  R.  B.  should,  in 
favor  of  the  creditors,  either  be  treated  as  the  owner 
of  the  property,  or  compelled  to  exercise  his  power 
of  appointment  in  favor  of  himself,  and  thus  subject 

*2  Chavdavoyne  y.  Galbraith,  81  Ala.  521;  Augusta  Say.  Bank  v., 
Grossman,  7  Atl.  Rep.  396;  Jackson  y.  Von  Zedlitz,  136  Mass.  342; 
.Tones  V.  Reese,  65  Ala.  134;  Bdmeston  y.  Lyde,  1  Paige,  637,  19  Am. 
Dec.  454;  Freedman's  Savings  &  T.  Co.  v.  Earle,  110  U.  S.  710; 
■Spindle  y.  Shreve,  111  TJ.  S.  542;  Schultz  y.  Blackford,  9  Lea,  431; 
Hoagland  v.  Wilson,  15  Neb.  320;  Evans  y.  Wall,  159  Mass.  164,  38 
Am.  St.  Rep.  406. 

*3  Sayre  y.  Thompson,  18  Neb.  33;  Coon  v.  Henry,  49  Mich.  208; 
Beeg  V,  Burnham,  55  Mich.  39;  Arzbacher  v.  Mayer,  53  Wis.  390; 
Hutchinson  N.  B.  v.  Crow,  56  111.  App.  558;  Thomas  y.  Van  Meter, 
£2  III.  App.  309;  Fechheimer  v.  Hollander,  6  Mackey,  512. 

44  Bartholomew  y.  Weld,  127  Mass.  210. 
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the  property  to  the  payment  of  his  creditors.  But  the 
-court  held  that  "no  title  or  interest  in  the  thing  vests 
in  the  donor  of  the  power  until  he  exercises  the  power. 
It  is  virtually  an  offer  to  him  of  the  estate  or  fund,  that 
he  may  receive  or  reject  at  will,  and  like  any  other 
offer  to  donate  property  to  a  person,  no  title  can  vest 
until  he  accepts  the  offer;  nor  can  a  court  of  equity 
compel  him  to  accept  the  property  or  fund  against  his 
will,  even  for  the  benefit  of  creditors.  If  it  should,  it 
would  be  to  convert  the  property  of  the  person  offering 
to  make  the  donation  to  the  payment  of  the  debts  of 
another  person.  Until  accepted,  the  person  to  whom 
the  offer  is  made  has  not,  nor  can  he  have,  the  slightest 
interest  or  title  in  the  property."  *®  But  it  seems  that 
if  the  donor  of  the  power  attempts  to  execute  it  in  favor 
*f  a  volunteer,  "the  court  will  seize  the  fund  and  apply 
it  to  the  satisfaction  of  the  debts  of  the  donor  of  the 
power."  *•* 

An  estate  by  sufferance,  or  a  mere  permissive  occu- 
pancy,*'^  or  a  bare  possibilitjr,^*  cannot  be  reached  by  a 
creditor's  bill.  As  we  understand  the  rule,  it  is  un- 
certainty in  the  cause  of  action,  and  not  in  the  amount 
■of  the  recovery  thereon,  which  exempts  it  from  pro- 
ceedings on  behalf  of  a  creditor.  Hence,  if  there  is  a 
■cause  of  action,  such  as  the  right  to  an  accounting  as 
■a  member  of  a  partnership,  it  is  subject  to  a  creditors' 
suit,  though  it  is  not  known  whether  or  not  such  ac- 
counting will  result  in  favor  of  the  judgment  debtor.*"^ 

It  still  remains  doubtful,  where  there  has  been  no 
legislation  upon  the  subject,  whether  in  the  absence  o.f  ■ 

*5  Oilman  v.  Bell,  99  111.  144;  Holmes  v.  Coghill,  7  Ves.  499. 

46  Balnton  v.  Ward,  2  Atk.  172. 

47  Waggoner  v.  Speck,  3  Ohio,  293;  Gentry  v.  Harper,  2  Jones  Eq. 

177. 

4s  Smith  r.  Kearney.  2  Barb.  Ch.  533. 
49  Gooding  v.  King,  30  111.  App.  1G9. 
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fraud,  or  any  other  well-known  ground  for  supporting 
the  exercise  of  its  jurisdiction,  equity  will  assist  a  cred- 
itor to  reach  those  assets  of  his  debtor  which,  under 
no  circumstances,  could  have  been  subject  to  execution 
at  law.  This  question  has  been  most  debated  with, 
reference  to  stocks  and  other  choses  in  action.  Not- 
withstanding a  contrary  opinion  expressed  by  some 
very  eminent  American  jurists,  we  judge  that  the 
weight  of  the  authorities  is  in  support  of  the  view  that 
equity  has  no  power,  in  ordinary  cases,  to  compel  the 
appropriation  of  choses  in  action  to  the  payment  of 
their  owners'  debts,  unless  they  have  first,  by  statute, 
been  declared  subject  to  execution.^"  But  where  a 
sequestration  of  the  property  of  a  defendant  is  being 
made,  a  person  who  admits  owing  him  a  sum  certain 
may  be  compelled  to  make  payment  thereof  to  the  se- 
questrators.^^ It  has  also  been  insisted  that,  where 
there  is  no  other  method  of  obtaining  satisfaction, 
equity  ought  to  and  will  interpose  for  the  purpose  of 
compelling  satisfaction  to  be  made  out  of  the  defend- 
ant's choses  in  action.®^    In  many  of  the  states,  stat- 

Bo  Greene  v.  Keene,  14  E.  I.  388,  51  Am.  Kep.  400;  Dundas  v.  Dn- 
tens,  1  Ves.  Jr.  196;  Nantes  v.  Corrock,  9  Ves.  188;  Francis  v.  Wig- 
zell,  1  Madd.  264;  Rider  v.  Kidder,  10  Ves.  368;  McCarthy  v.  Goold, 
1  Ball  &  B.  389;  Grogan  v.  Ooolie,  2  Ball  &  B.  233;  Watkins  v.  Dor- 
pett,  1  Bland,  533;  Stewart  v.  English,  6  Ind.  176;  Shaw  v.  Avellne, 
5  Ind.  380;  People  v.  Stanley,  6  Ind.  410;  Keightley  v.  Walls,  27 
Ind.  384;  'Williams  v.  Reynolds,  7  Ind.  622;  McFerran  v.  Jones,  2 
Ijitt.  219;  Donovan  v.  Finn,  Hopk.  Ch.  59,  14  Am.  Dec.  531;  Harper 
V.  Clayton,  84  Md.  346,  57  Am.  St.  Rep.  407. 

01  Francklyn  v.  Colhoun,  3  Swanst.  276;  Pelham  v.  Newcastle,  3 
Swanst.  290;  Kelghler  v.  Nicholson,  4  Md.  Ch.  87;  Wilson  v.  Metcalf, 

1  Beav.  263;  Keighler  v.  Ward,  8  Md.  254;  Johnson  v.  Chippindall, 

2  Sim.  55;  White  v.  Geraerdt,  1  Edw.  Ch.  340. 

62  Caillaud  v.  Estwick,  1  Aust.  Jur.  381;  Pendleton  v.  Perkins, 
49  Mo.  565;  Powell  t.  Howell,  63  N.  C.  283;  Edimeston  y.  Lyde,  1 
Paige,  637,  19  Am.  Dec.  454;  Bayard  v.  Hoffman,  4  Johns.  Ch.  450; 
Taylor  v.  Jones,  2  Atk.  600;  King  v.  Dupirie,  2  Atk.  603,  note;  Stin- 
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utes  have  been  enacted  in  harmony  with  this  view.'"'-' 
Thus  the  supreme  judicial  court  of  Massachusetts  is, 
by  statute,  given  jurisdiction  over  "bills  by  creditors, 
to  reach  and  apply  in  payment  of  a  debt  any  property, 
right,  title,  or  interest,  legal  or  equitable,  of  the  debtor 
which  cannot  be  come  at  to  be  attached  or  taken  in 
execution  in  a  suit  at  law  against  such  deibtor."  ^* 
Under  this  statute,  choses  in  action  are  subject  to  a 
creditors'  bill,'*^  provided  their  character  is  such  that 
they  cannot  be  reached  at  law.^®  If,  however,  a  chose 
in  action  has,  by  statute,  been  exempted  from  liability 
for  the  payment  of  its  owner's  debts,  it  is  thereby  ex- 
empted from  a  creditors'  suit.^'^  The  same  result  must 
follow  if  a  chose  in  action  is  one  which  the  holder  has 
no  power  to  assign,  for  the  creditors'  suit  does  not  in- 
crease his  powers,  nor  compel  him  to  do  any  act  which 
is  forbidden  or  legally  impossible.^*  Hence  it  has 
been  held  that  a  cause  of  action  for  a  personal  tort  is 
not  subject  to  a  creditors'  suit,  although  a  verdict  has 
been  returned  thereon,  if  judgment  remains  to  be  en- 
son  V.  Williams,  35  Ga.  170;  Rogers  v.  Jones,  1  Neb.  417;  Drake  v. 
Rice,  130  Mass.  410.  A  debtor  may  be  compelled  to  assign  to  a  re- 
ceiver, in  a  creditor's  suit,  a  policy  of  insurance  on  the  debtor's  life. 
Burton  v.  Farinholt,  86  N.  0.  260;  Anthracite  Ins.  Co.  v.  Sears,  109  . 
Mass.  383. 

S3  Davis  V.  Sharron,  15  B.  Mon.  64;  Estill  v.  Rodes,  1  B.  Mon.  314; 
Patterson  v.  Campbell,  9  Ala.  933;  Wright  v.  Petrie,  1  Smedes  &  M. 
Ch.  282;  Crozier  v.  Young,  3  T.  B;  Mon.  158;  Fuller  v.  Taylor,  2 
Halst.  Ch.  301;  Tantum  v.  Green,  21  N.  J.  Eq.  364;  Long  v.  Page, 
10  Humph.  541;  Hitt  v.  Ormsbee,  14  111.  233;  Bryans  v.  Taylor, 
Wright,  245. 
B*  G,en.  St.  Mass.,  ch.  151,  §  1,  sub.  11. 

05  Rice  V.  Stone,  1  Allen,  566;    Lord  v.  Harte,  118    Mass.    271; 
Tucker  v.  McDonald,  105  Mass.  423;  Anthracite  I.  Co.  v.  Sears,  109 
Mass.  383. 
56  ^hlesinger  v.  Sherman,  127  Mass.  206. 
B7  Geer  v.  Horton,  159  Mass.  259. 
58  Pettibone  v.  Toledo  etc.  B.  Co.,  148  Mass.  411, 
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tered.^®  A  draft  drawn  by  the  treasurer  of  the  United 
States,  though  the  holder  may  not  be  able  to  maintain 
any  action  thereon,  for  the  reason  that  the  sovereign 
power  cannot  be  sued,  is, nevertheless,  controlled  by  the 
rules  of  law  applicable  to  other  commercial  paper  of 
like  character,  and  may,  therefore,  be  transferred  by 
the  holder.  If  found  within  the  state,  though  in  the 
custody  of  an  agent  of  the  payee,  the  latter  not  being 
within  the  state,  it  may  be  reached  by  a  creditors'  bill, 
and  if  the  agent,  disregarding  such  bill,  surrenders  the 
draft,  he  may  be  compelled  to  account  for  its  pro- 
ceeds.*'*' 

■  Though  the  right  to  subject  a  chose  in  action  to  cred- 
itors' suit  be  conceded  either  as  the  result  of  statutes 
authorizing  it,  or  of  decisions  of  the  courts  independent 
of  such  statutes,  a  demand  may  be  of  such  a  character 
that  its  exemption  from  the  general  rule  is  necessarily 
implied.  Thus,  if  a  wife  obtains  a  decree  directing  her 
husband  to  pay  alimpny  for  her  support,  his  obliga- 
tion is,  by  the  court,  regarded  as  a  duty  rather  than  as 
a  debt.  To  compel  him  to  apply  such  alimony  to  the 
payment  of  her  creditors  instead  of  to  her  support 
would  be  to  compel  him  to  discharge  a  duty  which  he 
'  never  owed  to  her  and  to  neglect  one  which  has  been 
established  by  a  judgment  of  the  court.  Hence  a  credi- 
tors' bill  to  compel  him  to  pay  such  alimony  to  her 
judgment  creditor  cannot  be  sustained."* 

Whether  choses  in  action  founded  upon  torts  are 
subject  to  creditors'  suit  must  depend  upon  whether 
they  arp,  by  the  law  of  the  state,  assignable.     If  they 

59  Bennett  v.  Sweet,  171  Mass.  600;  Thayer  v.  Southwick,  8  Gray, 
229. 

«o  McCann  v.  Eandall,  147  Mass.  81,  9  Am.  St.  Rep.  660. 

81  Andrews  v.  Whitney,  82  Hun,  117;  Bomaine  v.  Chauncey,  120 
N.  Y.  566,  26  Am.  St.  Kep.  544. 


4291  PEOCEEDINGS  IN  EQUITY.  §  425 

fire  not,  then  they  are  not  subject  to  such  suits,®^ 
otherwise  they  are  so  subject.**^*  Especially  is  this  true 
if  the  right  of  action  is  for  injury  to  the  property  of 
the  judgment  debtor.^^ 

What  stocks,  choses  in  action,  franchises,  and  other 
property  which  was  not  subject  to  execution  at  com- 
mon law,  can  now,  in  the  absence  of  any  statute  on  the 
subject,  be  reached  by  a  creditors'  bill,  must  still  be  re- 
garded as  unsettled.  By  such  bills,  creditors  have,  in 
several  instances,  succeeded  in  obtaining  satisfaction 
out  of  the  interest  of  an  heir  or  distributee  while  still 
in  the  hands  of  an  executor  or  administrator;  ®*  out  of 
a  right  of  dower  before  the  assignment  and  segregation 
thereof; ""  out  of  moneys  collected  under  execution 
fl,nd  still  in  the  hands  of  the  sheriff;  ®®  out  of  moneys 
earned,  but  not  due;  *''  and  out  of  money  collected  nn- 

82  Bennett  y.  Sweet,  171  Mass.  600. 

02a  Staples  v.  May,  87  Cal.  178. 

03  German  N.  B.  v.  First  N.  B.,  55  Neb.  86;  Hudson  v.  Plets.  11 
Paige,  180. 

Bi  Moores  v.  VPhlte,  3  Gratt.  139;  Eyan  v.  Jones,  15  111.  1;  Sayre 
v.  Flournoy,  3  Kelly,  541;  Farrar  v.  Haselden,  9  Kich.  Eq.  331; 
-Caldwell  V.  Montgomery,  8  Ga.  106;  Lang  v.  Brown,  21  Mich.  179. 
T)6  Am.  Dee.  244;  Ricketson  v.  Merrill,  148  Mass.  76;  Bush  v.  Arnold. 
BO  Mo.  App.  8.  But  in  some  of  these  cases  the  action  of  the  court 
was  sanctioned  by  statute.  Funds  in  hands  of  an  executor  de  son 
tort  may  be  reached.    Watts  v.  Gayle,  20  Ala.  817. 

00  Stewart  v.  McMartin,  5  Barb.  438;  Tomkins  v.  Fonda,  4  Paige, 
448;  Peteflsh  v.  Buck,  56  111.  App.  149;  Payne  v.  Becker,  87  N.  Y. 
158;  Boltz  V.  Stoltz,  41  Oh.  St.  540.  This  rule  prevails  under  the 
■statutes  of  Massachusetts,  Forbes  v.  Lathrop,  137  Mass.  523;  Me- 
Mahon  v.  Gray,  150  Mass.  289,  15  Am.  St.  Rep.  202,  but  it  is  doubt- 
ful whether  it  may  be  mainitained  in  the  absence  of  statutory  au- 
thority, for  the  right  of  a  dowress  before  assignment  is  a  mere 
ohose  In  action,  and  choses  in  action,  as  we  have  already  shown, 
a:re  not  subject  to  creditors'  bills.  Harper  v.  Clayton,  84  Md.  346, 
B7  Am.  St.  Bep.  407. 

60  Brenan  v.  Burke,  6  Rich.  Eq.  200. 

oT  Thompson  v.  Nixon,  3  Edw.  457;  Browning  v.  Bettis,  8  Paige, 
368. 
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der  an  invalid  assignment."*  It  has  also  been  de- 
termined that  a  creditor  of  a  corporation  can  sustain 
a  creditor's  bill  to  compel  the  stockholders  to  pay  to 
him  delinquent  subscriptions  upon  its  stock.***  At 
the  instance  of  creditors  proceeding  in  equity,  receivers 
have  been  appointed  to  collect  the  tolls  and  enjoy  the 
franchises  of  corporations;  '^^  and  in  England  a  re- 
ceiver was  appointed  "of  the  office  of  master  forester  of 
a  royal  forest."  ''^  But  in  this  country,  the  salaries  of 
public  officers  are  not  subject  to  execution,  and  there- 
fore cannot  be  reached  by  a  creditors'  suit.'^ 

Property  vs^hich  is  exempt  from  execution  at  law  is 
equally  exempt  from  proceedings  in  creditors'  suits, '^^ 
Property  is  sometimes  declared  not  to  be  subject  to  ex- 
ecution because  of  the  peculiar  circumstances  in  which 
it  is  found.  The  most  familiar  instance  of  this  is  prop- 
erty in  the  custody  of  the  law,  as  where  it  is  in  the  pos- 
session of  a  clerk,  sheriff,  or  other  officer  of  the  court,  of 
in  that  of  the  treasurer  of  the  state  or  of  a  county  or 
other  municipal  corporation.  We  are  aware  of  several 
decisions  holding  that  money  and  property  so  exempt 
from  garnishment  and  from  levy  and  sale  under  eX' 

08  Blood  V.  Marcuse,  38  Cal.  590,  99  Am.  Dec.  435. 

69  Cochran  v.  American  O.  Co.,  20  At)b.  N.  C.  114;  Henry  v.  V.  & 
A.  R.  E.  Co.,  17  Oliio,  187;  Miers  v.  Z.  &  M.  T.  Co.,  11  Ohio,  2T3; 
13  Ohio,  197;  post,  §  420. 

70  Macon  &  W.  R.  R.  Co.  v.  Parker,  9  Ga.  377;  Miers  v.  Z.  &  M. 
T.  Co..  11  Ohio,  273;  Covington  D.  Co.  v.  Shepherd,  21  How.  112; 
Tripp  V.  C.  R.  W.  Co.,  17  Jur.  887,  21  E.  L.  &  B.  53. 

71  Blanchard  v.  Cawthorne,  4  Sim.  566. 

'2  Heilbronner  v.  Posey  (Ky.),  45  S.  W.  505;  Banls  of  Tennessee 
V.  Dibrell,  3  Sneed,  379. 

73  Finnin  v.  Malloy,  1  Jones  &  S.  382;  Gooney  v.  Cooney,  65  Barb. 
524;  Hudson  v.  Plets,  11  Paige,  180;  7  N.  Y.  Leg.  Obs.  120;  Andrew* 
V.  Rowan,  28  How.  Pr.  126;  McDonald  v.  McDonald,  11  N.  Y.  Supp, 
248. 
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ccution  is  equally  exempt  from  a  creditors'  suit.'^* 
These  decisions  apply  the  rule  where  the  reasons  for  it 
do  not  exist.  These  reasons  are,  that  property  in  the 
custody  of  the  law  cannot  be  interfered  with  without 
committing  a  contempt  of  court,  encouraging  conflicts 
between  agents  of  different  judicial  tribunals,  and  per- 
haps rendering  their  judgments  inoperative,  or  requir- 
ing public  officers  to  turn  aside  from  their  official 
duties  for  the  purpose  of  becoming  collecting  agencies 
of  private  individuals.  To  a  creditors'  suit  it  is  not 
indispensable  that  the  custodian  of  the  money  or  prop- 
erty sought  to  be  reached  be  a  party,  for  an  injunction 
may  issue  to  prevent  any  transfer  by  the  judgment 
debtor,  who  may  be  compelled  to  assign  his  cause  of 
action  or  his  interest  in.  the  property  sought  to  be 
reached,  and  the  assignee  may  be  authorized  to  collect 
it  in  the  same  manner  which  the  debtor  might  lawfully 
have  pursued  but  for  his  assignment.  Hence,  where 
a  judgment  debtor's  voluntary  assignment  of  a  fund  or 
property  in  custody  of  law,  or  of  his  interest  therein, 
is  valid  and  enforceable,  we  see  no  objection  to  com- 
pelling an  assignment  to  be  made  by  him  in  a  creditors' 
suit." 

There  are  certain  intangible  rights  and  interests  sus- 
ceptible of  voluntary  transfer,  but  from  their  intangible 
character  not  capable  of  being  seized  and  sold  under 
execution.  Instances  ol  these  are  the  rights  and  privi- 
leges secured  to  inventors  by  the  granting  to  them  of 
letters  patent,  and  the  right  to  membership  in  a  stock 

T4  Addyston  S.  Co.  v.  Chicago,  58  111.  App.  273;  Addyston  S.  Co.  v. 
Chicago,  170  111.  580;  Anheuser-Busch  B.  Co.  v.  Hier,  52  Neb.  424; 
United  States  v.  Elsenbeis,  88  Fed.  Kep.  4. 

TBElggln  V.  Hllllard,  56  Ark.  4T6,  35  Am.  St.  Rep.  113;  Speed  v. 
Brown,  10  B.  Men.  108;  Knigbt  v.  Nash,  "22  Minn.  452;  Pendletott 
V.  Perkins,  49  Mo.  565. 
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board,  or  exchange,  or  like  body.  It  is  now  quite  well 
settled  that  all  these  may  be  subjected  to  execiitioJi 
through  the  instrumentality  of  creditors'  bills.'^®  Con- 
tracts to  pay  an  author  royalties  on  works  to  be  there- 
after sold,'^'^  and  the  right  to  use  a  trademark,''* 
in  connection  with  a  manufacturing  business,  may  also 
be  reached  by  a  creditors'  suit.  Whether  the  goodwill 
of  a  business  is  subject  to. a  creditors'  suit  has  not  been 
necessarily  determined,  but  the  intimations  upon  the 
subject,  so  far  as  they  extend,  indicate  tha.t  it  is  not.'* 

§  426.  Equity  will  not  Interfere  while  a  Legal  Remedy 
Exists. — If  the  defendant  has  property  subject  to  levy 
and  sale  at  law,  the  levy  and  sale  of  which  have  not 
been  obstructed  by  any  fraudulent  transfer  or  lien,  or 
by  concealment,  the  plaintiff  must  take  out  his  execu- 
tion and  seek  its  satisfaction  by  the  methods  provided 
by  law.  It  is  always  a  sufficient  answer  to  a  creditors' 
bill,  that  the  defendant  has  property  subject  to  execu- 
tion, and  of  sufficient  value  to  satisfy  the  plaintiff's  de- 
mand.^" As  long  as  the  plaintiff  has  a  sufficient  rem- 
edy at  law,  equity  will  not  interfere  for  his  relief.  In 
such  a  case  he  needs  no  relief,  and  must  be  content  to 

re  Ayer  v.  Murray,  105  TJ.  S.  12C;  Pacific  Bank  v.  Robinson,  57 
Cal.  520,  40  Am.  Rep.  120;  Gillett  v.  Bate,  86  N.  Y.  87,  10  Abb.  N.  C, 
88;  Matthews  v.  Green,  19  Fed.  Rep.  649;  Vail  v.  Hammond,  60 
Conn.  374,  25  Am.  St.  Rep.  330;  Beidler  v.  prane,  125  111.  92,  25  Am. 
St.  Rep.  349;  Wilson  v.  Martin  F.  A.  Co.,  149  Mass.  24,  151  Mass. 
515. 

77 1,ord  V.  Harte,  118  Mass.  271. 

78  Warren  v.  Warren  Thread  Co.,  134  Mass.  247. 

70TIerney  v.  Klein,  67  Miss.  173;  Lilienthal  v.  Drucklieb,  84  Fed, 
Eep.  918. 

80  Storm  V.  Badger,  8  Paige,  180;  Canaday  v.  Nuttall,  2  Ired.  Eq, 
265;  Wilson  v.  Dale,  5  Ind.  163;  Clark  v.  Strong,  16  Ohio,  317;  Sec- 
ond Ward  Bank  v.  Upmann,  12  Wis.  499;  Starr  v.  Rathbun,  1  Barb. 
70;  Congdon  v.  Lee,  3  Bdw.  Ch.  304;  Parker  v.  Moore,  3  Edw.  Oh, 
884;  Marr  v.  South  wick.  2  Port.  851. 


2295  PROCEEDINGS  IN  EQUITY.  §  426 

pursue  Ms  rights  in  the  methods  prescribed  by  law.^^ 
Hence  while  a  creditors'  bill  can,  under  the  old  system 
of  practice,  be  maintained  for  the  purpose  of  discover- 
ing assets,  the  rule  is  said  to  be  otherwise  where,  by 
statutes  authorizing  the  summoning  and  examining 
the  defendant  as  a  witness  at  law,  a  bill  for  such  dis- 
covery is  rendered  unnecessary.^  If  the  property 
which  the  complainant  seeks  to  subject  to  the  payment 
of  his  debt  is  subject  to  attachment  or  garnishment, 

81  Mill  River  F.  A.  v.  Claffln,  9  Allen,  101;  Latham  v.  Barlow,  6 
Blackf.  97;  Scott  v.  Ware,  64  Ala.  174;  Sweezy  v.  Jones,  65  Iowa, 
272;  Williams  v.  Sexton,  19  Wis.  42;  Lupton  v.  Lnpton,  3  Cal.  120; 
Tyler  v.  Peatt,  30  Mich.  63;  Wilson  v.  Forsyth,  24  Barb.  105;  Weath- 
erford  v.  Myers,  2  Duvall,  91;  .Jordan  v.  Stephenson,  17  Iowa,  514; 
Coleman  v.  Rives,  24  Miss.  684;  Lawson  v.  Griibbs,  44  Ga.  466; 
Pease  v.  Scranton,  11  Ga.  33;  Herrlich  v.  Kaufman,  99  Cal.  271,  37 
Am.  St.  Rep.  50;  Robinson  v.  Springfield  Co.,  21  Fla.  203;  Preston 
V.  Clolby,  117  111.  477;  Scheubert  v.  Honel,  152  111.  313;  Stirlen  v. 
Jewett,  165  111.  410;  Hall  v.  Rothschild  (Ky.),  44  S.  W.  108;  Ames 
V.  Sheehan,  161  Mass.  274;  Nash  v.  Burchard,  87  Mich.  85;  Weaver 
V.  Cressman,  21  Neb.  675;  Woolfolk  v.  Kemper,  31  Mo.  App.  421; 
Wilkinson  v.  Goodin,  71  Mo.  .App.  394;  Bm-ne  v.  Kunzman  (N.  J. 
Ch.),  19  Atl.  Rep.  667;  Early  Times  D.  Co.  v.  Zeigler  (N.  M.),  49 
Pac.  723;  Halsted  v.  Halsted,  47  N.  Y.  Supp.  649;  Meier  v.  Waco 
State  Bank  (Tex.  Civ.  App.),  27  S.  W.  881;  Weber  v.  Weber,  90  Wis. 
467;  Hughes  v.  Hunner,  91  Wis.  116;  Scott  v.  Neely,  140  U.  S.  lOG; 
Merchants'  Bank  v.  Sabin,  34  Fed.  Rep.  492;  Bryan  v.  May,  9  App. 
D.  C.  383.  But  "the  right  to  impeach  a  fraudulent  transfer  is  not 
affected  by  the  fact  that  the  debtor  may  have  other  property.  The 
creditor  has  the  choice  of  the  part  upon  which  he  will  levy,  and  the 
debtor  cannot  take  away  the  election."  Bump  on  Fraudulent  Con- 
veyances, 519,  citing  Yasser  v.  Henderson,  40  Miss.  519,  90  Am.  Dec. 
351;  Wads  worth  v.  Havens,  3  Wend.  411;  Wadsworth  v.  Williams, 
100  Mass.  126;  Gaylord  v.  Couch,  5  Day,  223;  Botsford-v.  Beers,  11 
Conn.  369.  We  doubt  the  correctness  of  the  rule  as  stated  by  Mr. 
Bump  and  believe  that  a  court  of  equity  ought  not  to  interfere  with 
a  transfer  while  the  grantor  has  ample  property  with  which  to  sat- 
isfy the  complainant.  Dunham  v.  Cox,  2  Stockt.  Ch.  437;  Harris  v. 
Taylor,  15  Cal.  348. 

82  Hall  v.  Joiner,  1  S.  C.  186.    See  5  Wait's  Pr.  640,  641. 
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he  must  pursue  that  remedy.**  And  generally,  if 
there  is  an  adequate  remedy  in  any-  other  tribunal,  it 
must  be  sought  there.  A  creditors'  suit  was  brought 
against  an  administrator  of  an  insolvent  estate  and 
others,  alleging  that  he  and  they  had  so  obtained  the 
title  to  certain  real  property  as  to  raise  a  constructive 
trust  in  favor  of  the  estate,  and  praying  that  he  and 
they  be  required  to  convey  such  property  to  the  estate. 
It  was  held  that  the  parties  had  certain  remedies  in 
the  probate  court — to  wit,  they  might  obtain  the  re- 
moval of  the  administrator  and  the  appointment  of  an- 
other in  his  place,  who  could  be  compelled  to  bring  an 
appropriate  action  for  the  recovery  of  the  property,  or 
they  might  cause  certain  proceedings  to  be  taken  in 
the  probate  court,  for  the  discovery  of  assets  of  the  de- 
ceased debtor — and  that,  not  having  employed  any  of 
these  remedies,  they  were  not  entitled  to  proceed  by 
creditors'  bill.*** 

There  are  cases  in  which  the  existence  of  a  legal 
remedy  does  not  preclude  the  complainant  from  seek- 
ing an  equitable  one.  These  are  cases  in  which  the 
legal  remedy  is  not  complete  and  adequate,  or  in  which 
the  suit  may  properly  proceed  in  equity  because  based 
upon  fraud  or  some  other  ground  of  equitable  cogni- 
zance. Thus  a  transfer  made  to  defraud  creditors  may 
doubtless  be  treated  as  void,  and  the  judgment  creditor 
whom  it  was  designed  to  defraud  may  levy  upon  and 
sell  the  property  as  that  of  the  fraudulent  vendor.    But 

83  Schlesinger  v.  Sherman,  127  Mass.  206;  Stephens  v.  "Whitehead, 
75  Ga.  294;  Weaver  v.  Cressman,  21  Neh.  f>7."i;  Moffatt  v.  Tuttle,  35 
Minn.  301;  "Weakley  v.  Cockrlll.  6  Lea,  270;  Godding  v.  Pierce,  13 
K.  I.  532;  Stephens  v.  Whitehead,  75  Ga.  294;  Humphries  v.  Atlantic 
M.  Co..  98  Mo.  542;  Clapp  v.  Smith,  16  R.  I.  368. 

s*Mesmer  v.  Jenkins,  61  Cal.  151;  Herrlich  v.  Kaufman,  99  Cal. 
277,  37  Am.  St.  Rep.  55;  State  v.  Parsons,  147  Ind.  579,  62  Am.  St. 
Rep.  430. 
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he  cannot  know  in  advance  whether  he  will  be  able  to 
establish  the  supposed  fraud,  and  after  proceeding  to 
sell,  he  must  still  incur  the  risk  of  another  suit  to  estab- 
lish the  fraud  and  recover  the  property.  Furthermore, 
until  the  fraudulent  transfer  is  assailed  and  over- 
thrown, he  cannot  expect  that  strangers  to  the  action 
will  purchase  the  property,  unless  at  a  greatly  depre- 
ciated price.  He  is  therefore  entitled  to  proceed,  in  the 
first  instance,  by. creditors'  bill  to  establish  the  fraudu- 
lent character  of  the  transfer  and  compel  a  sale  of  the 
property,  and  his  right  so  to  proceed  is  sustained  by 
both  grounds,  viz.,  the  inadequacy  of  the  remedy  at  law 
and  the  fact  that  he  seeks  relief  on  the  ground  of 
fraud.'*'''  But  in  this  class  of  cases  relief  will  not  be 
granted,  where  it  appears  that  the  remedy  at  law  is  am- 
ple, and  that  the  creditors'  claim  may  be  satisfied  with- 
out resort  to  equity,  as  where,  though  the  intent  of  the 
debtor  was  to  defraud  his  creditors  by  a  transfer,  it 
does  not  appear,  but,  notwithstanding  the  transfer,  he 
retains  other  property  amply  adequate  to  satisfy  the 
judgment,  and  therefore  that  his  creditor  may,  by  issu- 
ing execution  thereon,  coerce  the  payment  of  his 
debt.**®    Hence,  it  has  been  held  that  if  there  are  sev- 

85  Multnomah^ street  Ry.  Co.  v.  Hams,  13  Or.  198;  Towle  v.  Jan- 
Ti-ln,  61  N.  H.  605;  Mann  v.  Appel,  31  Fed.  Rep.  378;  Vicksburgh 
M.  R.  Co.  V.  Phillips,  64  Miss.  108;  Powers  v.  Raymond,  137  Mass. 
483;  Bhead  v.  Hounson,  46  Mich.  243;  Sheppard  v.  Iverson,  12  Ala. 
•97;  Quimi  v.  People,  45  111.  App.  547;  Brown  v.  Kimball  Co.,  84  Me. 
4S2-  Central  N.  B.  v.  Doran,  109  Mo.  40;  Mississippi  Mills  v.  Cohn, 
ISo'u  S.  202.  Contra,  Field  v.  Jones,  10  Ga.  229;  Latham  v.  Bar- 
low 6  Blackf.  97;  Mill  River  F.  A.  t.  Claflln,  9  Allen,  101;  Bessmaa 
T    Oronan,  65  Ga.  559;  Taylor  v.  Johnson,  113  Ind.  164. 

'se  Harris  v.  Tayler,  15  Cal.  348;  Birdsall  v.  Waggoner,  4  Colo.  256; 
Brumbaugh  v.  Richcreek,  127  Ind.  240,  22  Am.  St.  Rep.  649;  State 
V  Parsons,  147  Ind.  579,  62  Am.  St.  Rep.  430;  Brock  v.  Rich,  76 
Mich.  644;  Pierce  v.  Rich,  76  Mich.  648;  Dunham  v.  Cox,  10  N.  J. 
Eq  467,  64  Am.  Dec.  460;  Rutherford  v.  Alyea,  54  N.-  J.  Eq.  411; 
ati"leberger  v.  Kibler,  1  Hill  Ch.  113,  26  Am.  Dec.  192. 
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eral  judg-ment  debtors,  one  of  whom  makes  a  fraudu- 
lent conveyance,  their  creditor  cannot  attack  it  by  a 
creditors'  suit,  if  the  other  debtors  have  property  suflfi- 
cient  to  satisfy  his  judgment.*'^  In  Mississippi,  on  the 
other  hand,  the  courts  maintain  that  the  rule  inhibit- 
ing the  creditor  from  maintaining  a  suit  to  vacate  a 
fraudulent  conveyance,  vphen  the  debtor  has  other 
property  subject  to  execution  sufficient  to  satisfy  the 
writ,  applies  only  to  voluntary  conveyances  made  with- 
out any  fraudulent  intent,  and  that  as  to  conveyances 
infected  with  actual  fraud,  a  creditors'  suit  may  be 
maintained,  though  it  does  not  appear  but  the  com- 
plainant has  an  ample  remedy  by  proceeding  against 
other  property  of  his  debtor.**  This  decision  was, 
however,  in  the  judgment  of  the  court,  made  inevitable 
by  its  construction  of  the  statute  of  that  state  pur- 
porting to  confer  jurisdiction  on  courts  of  chancery  to 
set  aside  fraudulent  conveyances  at  the  instance  of  • 
creditors,  whether  they  have  obtained  judgment  or  not, 
"as  if  the  complainant  had  a  judgment,  and  execution 
returned  'No  property  found.'  "  A  similar  effect  has 
been  attributed  to  the  statutes  of  Alabama.**  In 
Florida,  a  like  conclusion  was  reached,  though  appar- 
ently not  due  to  any  special  statute.^ 

It  is  not  in  any  case  sufficient  to  oust*  the  jurisdic- 
tion of  courts  of  equity  that  there  be  some  remedy  at 
law.  It  must  "be  adapted  to  the  particular  exigency, 
and  as  practical  and  efficient  to  the  ends  of  justice  and 
its  prompt  administration  as  the  remedy  in  equity."  "^ 

67  Eller  V.  Lacey,  137  Ind.  436;  Randolph  v.  Daly,  16  N.  J.  Eq.  313; 
Wales  V.  Lawrence,  36  N.  .T.  Eq.  207. 

88  Citizens'  Bank  v.  Buddlg,  65  Miss.  284. 

89  McClarin  v.  Anderson,  109  Ala.  571. 

90  RolDinson  v.  Springfield  Co.,  21  Fla.  203. 

91  Sabin  v.  Anderson,  31  Or.  487;  Johnson  v.  Miller,  50  111.  App.  60; 
Mann  v.  Appel,  31  Fed.  Rep.  378. 
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Tlie  remedy  at  law  must  also  be  one  which  may  be  pur* 
sued  with  success  in  the  courts  of  the  state.  A  judg' 
ment  creditor  is  not  required  to  resort  to  the  courts  of 
another  state  for  the  purpose  of  levying  upon,  and  sell' 
ing,  the  property  of  the  judgment  debtor  said  to  be 
situated,  there  before  proceeding  by  a  creditors'  suit  to 
attack  a  fraudulent  transfer  made  within  the  state 
where  the  judgment  was  rendered.®? 

§  427.  What  Demands  will  Support  Creditors'  SuitSr 
Equity  does  not  ordinarily  interfere  in  behalf  of  a 
person  who,  though  he  claims  to  be  a  creditor,  has  not 
established  the  amount  and  validity  of  his  claim  by  a 
judgment  at  law.®^  This  rule  is  sometimes  said  to  ber 
founded  on  the  assumption  that  if  the  complainant'* 
claim  is  not  established  and  made  certain  by  a  judg' 
ment  in  his  favor,  it  may  be  found  that  equity  has  in' 
terposed  on  behalf  of  one  who  in  the  end  was  not 
shown  to  be  a  creditor.  Hence,  there  have  been  in- 
stances in  which  a  creditors'  suit  has  been  sustained, 
though  Ms  claim  had  not  been  reduced  to  judgment^ 

92  O'Brien  v.  Stambach,  101  la.  40,  63  Am.  St.  Rep,  368. 

93  Smith  V.  Eailroad  Company,  99  II.  S.  398;  Dahlman  v.  Jacoljar 
15  Fed.  Rep.  863;  Well  v.  Raymond,  142  Mass.  206;  Shufeldt  V, 
Boehm,  96  111.  560;  Thompson  v.  Caton,  3  Wash.  Ter.  31;  Massejf 
V.  Gorton,  12  Minn.  145,  90  Am.  Dec.  287,  and  note;  Hall  v.  Joinerr 
1  S.  C.  186;  Mech.  &  T.  B.  v.  Dakin,  28  How.  Pr.  502;  Young  V^ 
Frier.  1  Stockt.  Ch.  465;  Barrow  v.  Bailey,  5  Fla.  9;  Berryman  Vr 
Sullivan,  13  Smedes  &  M.  65;  Newman  v.  Willetts,  S2  111.  98;  Shir- 
ley  V.  Shields,  8  Blaclif.  273;  Slreele  v.  Stanwood,  33  Me.  307;  Kelscr 
V.  Blaclfburn,  3  Leigh,  299;  Kambaut  v.  Mayfield,  1  Hawks,  85} 
Neusbaum  v.  Keim,  1  Hilt.  520;  Williams  v.  Bro'wn,  4  Johns.  Ch< 
682;  Greenway  v.  Thomas,  14  111.  271;  Turner  v.  Adams,  46  Mo.  95  f 
Screven  v.  Bostick,  2  MeCord  Ch.  410,  16  Am.  Dec.  664;  Oubbedgff 
V.  Adams,  42  Ga.  124;  Clark  v.  Banner,  1  Dev.  &  B.  Eq.  608;  Peyto» 
V.  Lamar,  42  Ga.  131;  Robinson  v.  West,  14  B;  Mon.  8;  Beardsley  Sr 
Co.  V.  Foster,  36  N.  Y.  561;  Dewey  v.  Eckert,  62  lU.  218;  Mugge  Vr 
Ewing,  54  111.  236;  Sanders  v.  Watson,  14  Ala.  198. 
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where  its  validity  and  amount  had  been  in  some  mode 
^0  admitted  as  not  to  be  subject  to  further  contro- 
versy.** In  these  cases,  there  were  other  conceded 
facts  from  which  it  was  apparent  that  any  further  pur- 
suit of  the  legal  remedy  must  be  idle.  Perhaps,  how- 
ever, the  better  reason  for  the  rule  is,  that  equity  does 
not  interpose  in  favor  of  one  who  has  a  remedy  at  law 
until  he  has  pursued  that  remedy  as  far  as  he  may," and 
has  found  it  to  be  unavailing,  and  ordinarily  he  cannot 
,S0  pursue  it  except  by  recovering  judgment.  At  all 
events,  the  rule  is  well  settled.®^ 

The  exceptions  to  this  rule,  unless  created  by  stat- 
ute, are  very  rare,  and  are  confined  to  cases  where  the 
claim  of  the  complainant  is  one  of  which  eguity  has 
exclusive  cognizance,  or  where  he  has  some  lien  upon 
the  property  or  fund,  or  the  circumstances  are  such 
that  no  judgment  can  be  procured  at  law.®®    Tnus,  in 

8*  Talley  v.  Curtain,  54  Fed.  Eep.  43;  Tompkins  v.  Catawba  Mills, 
fi2  Fed.  Rep.  780.    Contra,  England  v.  Russel,  71  Fed.  Rep.  818. 

05  Hood  V.  Saunders,  11  Colo.  106;  Union  T.  Co.  v.  Trumbull,  137 
111.  146;  Ladd  v.  Johnson,  71  111.  App.  283;  affirm.ed,  174  111.  344,  66 
Am.  St.  Rep.  267;  Austin  v.  Bruner,  169  111.  178;  Barnes  v.  Sam- 
mons,  128  Ind.  596;  Ware  v.  De  Lahaye,  95  la.  667;  Goode  v.  Gar- 
rlty,  75  la.  713;  State  Bank  v.  Chatten,  59  Kan.  303;  McMurty  v. 
Montgomery  M.  T.,  80  Ky.  206;  We^l  v.  Raymond,  142  Mass.  206; 
Jenks  V.  Horton,  114  Micli.  48;  Gens  v.  Hargadine,  56  Mo.  App.  245; 
Ifairbanks  M.  Co.  v.  Welshans,  55  Neb.  362;  Frothlngham  v.  Hoden- 
py\.  16  N.  Y.  Supp.  341;  affirmed,  130  N.  Y.  630;  Griswold  v.  Sund- 
t>ack,  4  S.  D.  441;  McKeldin  v.  Gouldin,  91  Tenn.  677;  .Tohnson  v. 
Biley,  41  W.  Va.  140;  Weber  v.  Weber,  90  Wis.  467;  Fein  v.  Fein, 
S  Wyo.  161;  George  v.  St.  LOuis  etc.  R.  Co.,  44  Fed.  Rep.  117;  Scott 
V.  Neely,  140  U.  S.  106;  Gates  t.  Allen,  149  U.  S.  451;  Hollins  v. 
Brlerfield  C.  Co.,  150  U.  S.  371. 

96  Mercliants'  Nat.  Bank  v.  Paine,  13  R.  I.  592;  Scott  v.  McMillen, 
1  Lltt.  302,  13  Am.  Dec.  239;  Claflin  v.  Anderson,  37  Fla.  78;  Albany 
i;tc.  S.  Co.  V.  Southern  A.  Works,  76  Ga.  135,  2  Am.  St.  Rep.  26; 
eteere  v.  Hoagland,  39  111.  264;  Ladd  v.  Judson,  71  111.  App.  283; 
fleyburn  t.  Mitchell,  106  Mo.  365,  27  Am.  St.  Rep.  350;  Pendleton  v. 
ferlcins,  49  Mo.  565;  Peay  y.  Morrison,  10  Gratt.  149;  Russell  v. 
Clark,  7  Crauch,  87. 
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some  of  tlie  states,  a  creditors'  bill  may  be  sustained 
against  a  nonresident,  on  the  ground  that  otherwise 
the  plaintiff  would  be  entirely  without  means  of  re' 
dress.^'^ 

In  Alabama,  Maryland,  Massachusetts,  Tennessee, 
Virginia,  and  West  Virginia,  statutes  have  been  en- 
acted  allowing  creditors,  before  judgment,  to  maintain 
actions  to  set  aside  conveyances  made  in  fraud  of  their 
rights.**  It  has  been  held  that  these  statutes  do  not 
authorize  a  chancery  court  of  the  United  States  situ- 
ated in  one  of  these  states  to  entertain  a  creditors'  bill 
on  behalf  of  a  simple  contract  debtor,  whose  debt  i^ 
not  admitted,  on  the  ground  that  as  to  such  alleged 
debt,  the  debtor  is  entitled  to  a  trial  by  jury,  and  bO' 
cause  "the  line  of  demarcation  between  equitable  and 

07  Com  Exch.  Bank  v.  Applegate,  91  la.  411;  Patchen  v.  Roftar,  42 
N.  Y.  Supp.  35;  Kinlock  v.  Meyer,  1  Spear  Eq.  427;  Peay  v.  Morrison, 
10  GratE.  149;  Curd  v.  Letcher,  3  J.  J.  Marsh.  443;  Scott  v.  McMil* 
len,  1  Lltt.  302,  13  Am.  Dec.  239;  Farrar  v.  Haselden,  9  Rich.  Eq. 
331;  Pope  v.  Solomon,  36  Ga.  541;  Moores  v.  White,  3  Graft.  139 1 
Pendleton  v.  Perkins,  49  Mo.  565;  Comstock  v.  Rayford,  1  SmedeS 
&  M.  423,  40  Am.  Dec.  102;  contra,  Reese  v.  Bradford,  13  Ala.  837 1 
Smith  V.  Moore,  35  Ala.  76;  Quart  v.  Abbett,  102  Ind.  233,  52  Am. 
Rep.  662;  Merchants'  Bank  v.  Paine,  13  R.  I.  592;  Ginn  v.  Brown, 
14  R;  I.  524. 

88  Reynolds  v.  Welch,  47  Ala.  200;  Crompton  v.  Anthony,  13  Allen, 
33;  Maryland  Code,  art.  16,  §  35;  Virginia  Code,  chap.  179,  §  2;  Barry 
V.  Abbot,  100  Mass.  396;  Sanger  v.  Bancroft,  12  Gray,  365;  West  Vir- 
ginia Code,  1891,  p.  651;  Jones  V.  Massey,  79  Ala.  370;  Silloway  v.  C. 
I.  Co.,  8  Gray,  199;  Moody  v.  Gay,  15  Gray,  457;  August  v.  Seeskind, 
6  Coldw.  166;  Greene  v.  Stames,  1  Heisk.  582;  Wooten  v.  Steele,  109 
Ala.  565,  55  Am.  St.  Rep.  947;  Freeman  v.  Pullen,.119  Ala.  235;  San- 
ford  V.  Soule  P.  Co.,  164  Mass.  85;  Citizens'  Bank  v.  Buddig,  63 
Miss.  284;  Bank  v.  Harris,  84  N.  C.  206;  Hancock  v.  Wooten,  109- 
N.  C."69;  Le  Due  v.  Brandt,  110  N.  C.  289.  This  rule  applies  iu 
Indiana  and  Maryland  to  suits  to  avoid  fraudulent  transfers. 
Phelps  V.  Smith,  116  Ind.  399;  Balls  v.  Balls,  69  Md.  388.  For  rul*. 
In  England,  see  Reese  River  M.  Co.  v.  Atwell,  L.  R.  7  Eq.  347. 
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legal  remedies  in  the  federal  courts  cannot  be  obliter- 
ated by  state  legislation."  ^" 

In  the  absence  of  statutes  prescribing  a  different 
rule,  it  is  probable  that  a  creditors'  bill  may  be  sus- 
tained upon  any  domestic  judgment  or  decree  ^^  upon 
which  an  execution  mcy  issue.  It  is  not  material 
that  the  cause  of  action  upon  which  the  judgment 
was  rendered  did  not  rest  in  contract.  Hence,  a  cred- 
itors' suit  may  be  based  upon  a  decree  directing  the 
payment  of  alimony,^**^  or  a  judgment  awarding  dam- 
;ages  for  injuries  suffered  for  the  commission  of  a 
tort.*"*  Nor  is  it  any  answer  to  allege  that  the  wrong 
on  account  of  which  the  judgment  was  recovered 
was  one  in  which  the  complainant  participated,  and 
hence  that  she  ought  not  thus  to  be  aided  in  a  court 
.of  equity.  Speaking  of  a  creditors'  bill  in  favor  of 
the  mother  of  an  illegitimate  child,  the  supreme 
court  of  Wisconsin  said:  "It  is  contended  that  a  re- 
sort to  equity  to  collect  a  bastardy  judgment  is  not 
permissible;  that  in  such  cases  the  two  parties  are 
equally  at  fault;  and  that  equity  will  not  help  the  one 
at  the  expense  of  the  other.  The  answer  is,  that  the 
statute  gives  the  mother  of  the  child  a  right  of  action 
against  the  father  of  the  child  for  her  own  benefit  and 
protection.     The  judgment  is  manifestly  based  upon  a 

»o  Hollins  V.  Brlerfleld  C.  Co.,  150  U.  S.  371;  Atlanta  etc.  R.  Co. 
V.  Western  R.  Co.,  50  Fed.  Rep.  790;  United  States  y.  Ingate,  48 
Fed.  Rep.  351. 

100  Weightman  v.  Hatch,  17  111.  281;  Speiglemyer  v.  Crawford,  6 
Paige,  254;  FarnSTforth  v.  Strasler,  12  111.  482;  Shainwald  v.  Lewis, 
•7  Saw.  148;  Wlnslow  v.  Leland,  128  111.  304;  Bacon  v.  Harris,  62 
Fed.  Rep.  99. 

101  Hall  V.  Harrington,  7  Colo.  App.  474;  Harrington  v.  Johnson, 
-7  Colo.  App.  483;  Twell  v.  Twell,  7  Mont.  19;  Wetmore  v.  Wetmore, 
149  N.  y.  520,  52  Am.  St.  Rep.  752. 

102  Petree  v.  Brotherton,  133  Ind.  692;  Carblener  v.  Montgomery, 
•&7  la.  659;  Lydecker  v.  Smith,  44  Hun,  454. 
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statutory  right  of  action,  and  must,  therefore,  until 
satisfied,  be  regarded  as  the  conclusive  evidence  of  an 
existing  indebtedness."  ^"*  It  is  no  valid  objection  to 
a  creditors'  suit  that  his  judgment  or  execution  is  ir- 
regular, for  chancery  will  not  undertake  to  decide  upon 
the  regularity  of  either.***  It  may,  however,  occasion- 
ally de^lay  its  proceedings  to  permit  the  question  of 
regularity  or  irregularity  to  be  settled  by  appropriate 
motions  or  other  proceedings  at  law,  and  it  will  not 
aid  a  judgment  shown  to  be  void  for  want  of  jurisdic- 
tion over  the  defendant.*"®  This  rule  is  applicable  to 
judgments  founded  upon  the  attachment  of  the  prop- 
erty of  a  nonresident,  which,  though  they  are  valid  to 
the  extent  of  authorizing  a  sale  of  such  property,  do 
not  create  any  personal  liability  against  the  defend- 
ant.*»« 

In  New  York,  a  creditors'  bill  must  be  based  upon 
a,  claim  for  not  less  than  one  hundred  dollars.**'^  But 
it  is  sufficient  if  the  judgment  sued  upon,  together  with 
the  costs,  amounts  to  that  sum ;  *"^  or  if  two  or  more 
plaintiffs  joining  in  one  action,  together  (hold  judg- 
ments which,  in  the  aggregate,  amount  to  one  hundred 
dollars.*"®    A  judgment  entered  in  a  justice's  court 

103  Pierstoff  V.  Jorges,  86  Wis.  128,  39  Am.  St.  Rep.  881. 

104  Newman  v.  Willetts,  60  111.  519;  Saiidford  v.  Sinclair,  8  Paige, 
•373;  WiUiams  v.  Hogeboom,  8  Paige,  469;  Piatt  v.  CadweU,  9  Paige, 
386;  Bradford  v.  Read,  2  Sand.  Ch.  103;  Ryder  v.  Mason,  4  Sand. 
•Ch.  351;  Henry  v.  V.  &  A.  R.  R.  Co.,  17  Ohio,  187;  Hone  v.  Wool- 
sey,  2  Edw.  Ch.  289;  Williams  v.  Hubbard,  1  Mich.  446;  Johnston- 
Maakestad  v.  Johnson,  44  111.  App.  5SS;  Griffin  t.  McGavin,  117  Mich. 

372. 

105  Anderson  v.  Hawhe,  115  111.  33;  Johnson  v.  Parrotte,  46  Neb.  51. 

106  capital  City  Bank  v.  Parent,  134  N.  Y.  527. 

107  Newell  V.  Burbank,  4  Edw.  Ch.  536;  Shepard  v.  Walker,  7  How, 
Pr.  46;  Thomas  v.  McBwen,  11  Paige,  131. 

108  Van  Tyne  v.  Bunce,  1  Edw.  Ch.  583;  Spear  v.  Given,  9  Paige, 
362. 

109  Dix  V.  Briggs,  9  Paige,  595;  Sizer  v.  Miller,  9  Paige,  605. 
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will  enable  the  plaintiff  to  maintain  a  creditors'  bill.^^* 
It  is,  of  course,  essential  tbat  the  judgment  upon 
which  the  right  of  the  creditor  is  founded  remains  un- 
satisfied.^^^  A  suit  upon  a  judgment  in  the  state 
wherein  it  was  rendered,  followed  by  a  recovery  in 
favor  of  the  plaintiff,  would  probably  merge  the  first 
judgment  in  the  second,  so  that  the  creditors'  suit  must 
be  based  upon  the  latest  adjudication  between  the  par- 
ties. If,  however,  the  suit  and  recovery  are  in  another 
state,  the  judgment  therein  recovered  could  not  con- 
stitute the  basis  of  a  creditors'  suit  in  the  state  wherein 
the  first  judgment  was  recovered,  and  therefore  im- 
poses no  impediment  to  a  creditors'  suit  there.^^^ 

Almost  innumerable  dicta,  and  some  decisions,  may 
be  found  asserting  that  a  creditor  cannot  successfully 
invoke  the  aid  of  equity,  unless  he  has  a  lien  upon  the 
property  which  he  seeks  to  have  made  to  contribute 
to  the  satisfaction  of  his  demand.  If  these  dicta  are 
sound,  it  must  follow  that  no  judgment  can  support  a 
creditors'  bill,  unless  it  is  such  as  creates  a  lien  upon 
the  property.  But  we  judge  the  true  rule  to  be,  that 
the  creditor  must  pursue  his  legal  remedy  as  far  as  it 
is  susceptible  of  being  pursued;  that  he  should,  where 
he  can  do  so,  obtain  a  lien  through  the  rendition  or 
docketing  of  his  judgment;"'  but  that  where  the 
judgment  is  incapable  of  creating  a  lien,  it*may,  not- 
withstanding, support  either  a  creditors'  bill,  or  a  bill 
to  remove  obstructions  fraudulently  interposed  to  im- 

110  Steere  v.  Hoagland,  39  111.  264;  Ballentine  v.  Beall,  3  Scam. 
208;  Harlan  v.  Barnes,  5  Dana,  219;  Newdlgate  v.  Lee,  9  Dana,  17; 
Bailey  v.  Burton,  8  Wend.  339.  But  in  New  York,  such  judgment 
should  first  be  docketed  so  as  to  constitute  a  lien  against  real  estate, 
Dix  V.  Briggs,  9  Paige,  595. 

111  Rogers  v.  Welte,  61  Mich.  258. 

112  Wells  V.  Sclmster-Hax  N.  B.,  23  Colo.  534. 

113  Barnes  v.  Beighly,  9  Colo.  475. 
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pede  the  execution  of  such  judgment.*^*  The  expira- 
tion of  the  judgment  lien  does  not  deprive  the  com- 
plainant of  his  right  to  maintain  his  suit,  though  in 
such  case,  the  only  lien  which  he  can  have  is  that  ac- 
quired by  the  filing  of  his  bill.^*^  In  Mississippi  a  lien 
is  essential,  and  if  the  time  in  which  a  judgment  oper- 
ates as  a  lien  has  expired,  the  judgment  creditor  can- 
not sustain  a  creditors'  suit  thereon.**^ 

A  creditor  is  not  entitled  to  the  aid  of  equity  when  his 
judgment  has  become  barred  by  th'e  statute  of  limita- 
tions,*^'' nor  while  his  judgment  is  dormant,  though  he 
retains  the  right  to  revive  it,  and  thereupon  to  issue 
an  execution.***  But  his  right  to  relief  is  not  prejudiced 
by  suing  out  an  alias  writ,**®  nor  by  bringing  an  ac- 
tion at  law  on  his  judgment.*^**  The  courts  were  very 
evenly  divided  on  the  question  whether  a  creditors' 
suit  can  be  maintained  in  a  state  court  upon  a  judg- 
ment entered  in  a  district  or  circuit  court  of  the  United 
States,  sitting  within  the  same  state.  On  the  one  side, 
it  is  claimed  that  such  judgments  proceed  from  foreign 
tribunals,  and  therefore  that  they  cannot  be  recog- 
nized ;  ***  on  the  other  side,  it  is  argued,  and  we  think 

114  Alnutt  V.  Leper,  48  Mo.  319;  Merry  v.  Fremon,  44  Mo.  518;  Ar- 
buckle  C.  Co.  y.  Werner,  77  Tex.  43. 

iiB  Davidson  v.  Bxirke.  143  111.  139,  36  Am.  St.  Rep.  367. 

lie  Hall  V.  Green,  60  Miss.  47;  Fleming  v.  Grafton,  54  Miss.  79: 
Partee  v.  Matthews,  53  Miss.  140. 

117  Fox  V.  Wallace,  31  Miss.  660. 

118  Mullen  V.  Hewitt,  103  Mo.  639. 

118  Thomas  v.  McEwen,  11  Paige,  131;  Cuyler  v.  Moreland,  6  Paige, 
273;  Storm  v.  Badger,  8  Paige,  130;  Helm  v.  Hardin,  2  B.  Mon.  230. 

120  Bates  v.  Lyons,  7  Paige,  85;  Thomas  v.  McEwen,  11  Paige, 
131.  These  cases  maintain  the  same  rule  when  the  action  has  pro- 
ceeded to  judgment;  bilt  this  extension  of  the  rule  is  obviously  in- 
applicable in  those  states  where  a  judgment  merges  the  judgment 
on  which  it  is  based. 

121  Steere  v.'  Hoagland,  39  111.  264;  Tarbell  v.  Griggs,  3  Paige,  207, 
23  Am.  Dec.  790;  Winslow  v.  Leland,  128  111.  304. 
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with  great  force  and  justness,  that  as  to  federal  courts 
they  are  not  "foreign"  tribunals  in  the  extreme  sense 
of  the  term;  and  as  their  judgments  create  liens  on 
real  estate,  and  may  be  enforced  by  execution,  that  the 
state  courts  ought  not  to  refuse  to  aid  such  enforce- 
ment.^^^  The  weight  of  authority  now  unquestion- 
ably affirms  this  view.^^ 

With  respect  to  judgments  rendered  in  the  courts  of 
other  states  than  that  in  which  the  creditor  seeks  the 
aid  of  chancery,  it  must  be  remembered  that  no  execu- 
tion can  issue  upon  such  judgments  beyond"  the  juris- 
diction in  which  they  are  entered,  and  this  fact  seems 
a  conclusive  answer  to  a  suit  in  aid  of  execution,  but 
commenced  outside  of  such  jurisdiction.^^*  In  New 
York  a  creditors'  bill  may  be  sustained  on  a  judgment 
of  another  state,  if  the  defendant  does  not  reside  in 
New  York,  and  has'  ho  property  there  except  that 
which  he  has  fraudulently  procured  to  be  conveyed  to 
a  resident  of  the  state,  and  which  is  sought  to  b(? 
reached  by  the  bill.*^  The  national  courts  permit  the 
maintenance  of  creditors'  suits  therein  upon  judgments 
rendered  in  the  state  courts,  and,  in  some  instances 
have  done  so  though  the  judgment  was  that  of  the 
court  of  a  state  other  than  that  in  which  the  national 
court    sat.*^®    A  better  view,  however,  is  that  here, 

122  Bullitt  V.  Taylor,  34  Miss.  708,  69  Am.  Dec.  412;  Brown  v. 
Bates,  10  Ala.  432. 

123  Chicago  &  A.  B.  Co.  v.  Fowler,  55  Kan.  17;  Chicago  First  N. 
B.  V.  Sloman,  42  Neb.  350,  47  Am.  St.  Rep.  707;  Ballin  v.  Friend  L. 
I.  Co.,  78  Wis.  404;  Chicago  etc.  B.  Co.  v.  Anglo-American  P.  Co., 
46  Fed.  Kep.  584. 

124  Famed  v.  Harris,  11  Smedes  &  M.  366;  Dick  v.  Truly,  1  Smedes 
&  M.  Ch.  557;  Ladd  v.  .Tudson,  71  111.  App.  283;  174  111.  344,  66  Am. 
St.  Rep.  2167;  First  N.  B.  v.  Randall,  20  R.  I.  319. 

125  McCartney  v.  Bostwlck,  32  N.  Y.  53;  Ocean  N.  B.  v.  Oicott, 
46  N.  Y.  12. 

i28Stultz  V.  Handley,  41  Fed.  Rep.  537;  Merchants'  N.  B.  v.  Chat- 
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AS  In  other  cases,  a  creditor's  suit  cannot  be  maintained 
until  he  has  exhausted  his  legal  remedies  in  the  juris- 
diction wherein  he  seeks  redress,  and  that  he  is  not 
excused  from  so  doing,  though  he  has  pursued  his 
debtor  in  another  state,  unless  he  further  shows  it  to 
be  legally  impossible  for  him  to  obtain  a  valid  personal 
judgment  or  a  valid  lien  by  attachment  in  the  state 
where  the  creditors'  suit  is  filed  in  one  of  the  national 
courts  sitting  therein.^'' 

There  is  no  doubt,  as  already  suggested,  that  the  re- 
covery of  a  judgment  at  law  will  be  excused  when, 
from  any  reason,  such  recovery  is  impossible.*^^  It 
becomes  so  impossible  if  the  debtor  was  a  corporation, 
but  has  been  dis'solved,*^*^  or,  being  a  natural  person, 
has  been  declared  a  bankrupt  or  insolvent,  thus  pre- 
venting the  recovery  of  any  effective  judgment  against 
him,***  and  also  where  he  has  absconded,  and  there  is 
no  means  of  obtaining  such  a  sendee  of  process  as  will 
authorize  the  entry  of  a  judgment  against  him,  and  no 
assets  of  his  within  the  jurisdiction  of  the  court  on 
which  an  attachment  can  be  levied.***     If,  however,  he 

+anooga  G.  Co.,  53  Fed.  Rep.  314;  First  N.  B.  v.  Steinway,  77  Fed. 
Hep.  661. 

127  Claflin  V.  McDermott,  20  Blatchf.  522;  Walser  v.  Seligman,  21 
Blatclif.  180;  National  Tube  Works  v.  Ballou,  146  U.  S.  517. 

128  Austin  V.  Bruner,  169  111.  178;  National  T.  B.  v.  Wetmore,  124 
1^.  Y.  241;  Gardner  v.  Gardner,  17  R.  I.  751;  Beverly  v.  Rhodes,  86 
Va.  415. 

120  Pullman  v.  Stebbins,  51  Fed.  Rep.  10. 

130  Kuggles  V.  Cannedy  (Oal.),  53  Pac.  911;  Plume  &  A.  M.  Co.  v. 
Baldwin,  87  Fed.  Rep.  785. 

isi  Jlercliants'  Bank  v.  Paine,  13  R.  I.  592;  OfCutt  v.  King,  1  McAr. 
312;  Steere  r.  Hoagland,  39  111.  264;  O'Brien  v.  Coulter,  2  Blackf. 
421;  Peay  v,  Morrison,  10  Gratt.  149;  Pope  v.  Solompn,  36  Ga.  541; 
.lohnson  v.  Jones,  79  Ind.  141;  Brittain  v.  Quiet,  1  Jones  Bq.  328,  62 
Am.  Dee.  202;  Com  Exch.  Bank  v.  Applegate,  91  la.  411;  Overmlre 
-v.'Haworth,  48  Minn.  372,  31  Am.  St.  Rep.  660;  Patehen  v.  Rofkar, 
42  N.  Y.  Supp.  35. 
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has  assets  within  the  state  which  inay  be  reached  by  at- 
tachment, the  nonresidence  of  his  debtor  will  not  ex- 
cuse a  resort  to  that  mode  of  redress,  nor  support  a 
creditors'  suit  in  the  absence  of  a  personal  judgment 
within  the  jurisdiction  wherein  it  is  filed.^^*  If  a 
claim  against  a  deceased  person  has  been  presented,, 
and  by  the  law  of  the  state  constitutes  a  lien  on  the 
assets  of  the  decedent,  it  may  be  the  basis  of  a  credit- 
ors' bill,  because  of  its  being  a  lien,  and  on  the  further 
ground  that  it  has  been  established,  and  /the  recovery 
of  any  further  judgment  thereon  is  neither  necessary 
nor  possible.^^^  Generally,  if  because  of  the  death  of 
a  debtor  no  further  action  can  be  maintained  against 
him,  it  is  sufficient  to  support  a  creditors'  bill  to  show 
that  the  complainant  has  presented  his  demand  to  the 
personal  representatives  of  the  decedent,  and  obtained 
an  allowance  thereof,  notwithstanding  which  the  com- 
plainant's remedy  remains  inadequate,  and  thiSf 
whether  such  presentation  and  allowance  of  the  claim 
create  a  lien  or  not.*^ 

The  general  principle  underlying  creditors'  suits  is, 
that  the  creditor  shall  proceed  at  law  as  far  as  possi- 
ble toward  establishing  the  existence  of  his  claim,  and 
of  obtaining  its  satisfaction  when  established.  Hence 
he  must  ordinarily  obtain  a  judgment,  and  take  out  ex- 
ecution thereon,  and  wait  till  it  is  returned  nulla  bona, 
or  must  show  that  his  taking  out  such  writ  would  be  f! 
vain  act.     Though  an  attachment  has  been  issued  and 

132  Ladd  V.  .Tudson,  174  111.  344,  66  Am.  St.  Rep.  267. 

183  Hasten  v.  Castner,  31  N.  J.  Eq.  697;  Kennedy  v.  Cresswell, 
101  TJ.  S.  641. 

134  Werborn  v.  Kahn,  93  Ala.  201;  Merchants'  &  M.  T.  Co.  v.  Boiy 
land,  53  N..J.  Eq.  282;  Rutherford  v.  Alyea,  54  N.  J.  Bq.  411;  Cooke 
V.  Chase,  85  Hub,  616;  Gardner  v.  Gardner,  17  R.  I.  751;  AUea  y, 
McRae,  91  Wis.  226. 
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levied,  and  a  lien  thereby  created,  the  claim  on  which 
it  is  based  is  not  established  nor  rendered  certain  by 
judgment,  and  the  final  result  of  the  litigation  may 
show  that  the  claim  was  partly  or  wholly  unfounded. 
Any  proceeding  in  the  nature  of  a  creditors'  suit,  prior 
to  judgment  in  the  attachment  case,  appears  to  be  pre- 
mature, and  equity  may  well  decline  to  act  until  it  is 
certainly  known  that  some  action  is  required.  The 
majority  of  the  cases  upon  the  subject  at  the  present 
time,  however,  is  opposed  to  what  we  deem  to  be  the 
correct  rule  upon  this  subject,  and  maintains  that  upon 
the  consummation  of  his  attachment  lien,  the  plaintiff 
in  the  action  may  proceed  by  creditors'  bill  to  remove 
any  fraudulent  transfers  which  may  obstruct  proceed- 
ings for  the  satisfaction  of  his  judgment,  should  one  be 
recovered;*^''  but  the  right  to  maintain   a   creditors' 

isoHahn  v.  Salmon,  20  Fed.  "Rep.  801;  Scales  v.  Scott,  13  Cal. 
70;  Joseph  v.  McGill,  52  Iowa,  128;  Smith  v.  Muirhead,  34  N.  J.  Eq. 
4;  Dawson  v.  Sims.  34  Or.  561;  Evans  v.  Laughton,  69  VTls.  138; 
Tnppan  V.  Evans,  11  N.  H.  311;  Cartwright  v.  Bamberger,  90  Ala. 
405;  Mansur  I.  Co.  v.  Jones,  143.  Mo.  253;  Cocks  v.  Varney,  45  N.  J. 
Eq.  72;  Harding  v.  Elliott,  91  Hun,  502;  People  v.  Van  Buren,  136 
N.  Y.  352;  Lopez  v.  Merchants'  &  F.  N.  B.,-46  N.  Y.  Supp.  91;  18 
App.  Dlv.  427;  Bennett  v.  Minot,  28  Or.  339;  Benham  v.  Ham,  5 
Wash.  128,  34  Am.  St.  Eep.  851;  New  York  C.  Co.  v.  Francis,  83 
Fed.  Rep.  769;  Uinchey  v.  Striker,  28  N.  Y.  45,  84  Am.  Dec.  324; 
Conroy  v.  W^oods,  13  Cal.  626,  78  Am.  Dee.  605;  BickerstaflC  v.  Doubi 
19,,Ca;l.  109,  79  Am.  Dec.  204;  Robert  v.  Hodges,  16  N.  J.  Eq.  299; 
Klmbro  V.  Clark,  17  Neb.  403;  Merriam  v.  Seweli,  8  Gray,  316;  Ken- 
Tiard  V.  Hollenbeck,  17  Neb^  363;  Heyneman  v.  Dennenberg,  6  Cal. 
376,  65  Am.  Dec.  519.  The  case  last  cited  Is  approved  in  Scott  v. 
Scales,  13  Cal.  78,  and  In  Conroy  v.  Woods  and  Bickerstaff  v.  Doub, 
cited  above;  but  is  in  conflict  with  McMinn  v.  Whelan,  27  Cal.  316. 
The  latter  case  ignores  the  prior  cases  on  the  same  subject,  and 
reaches  a  conclusion  directly  antagonistic  to  theirs.  Thus,  the  court 
said;.  "If  the  defendant  O'Connor  had  a  lien  on  the  premises  by  rea- 
son of  the  attachment,  that  lien  could  not  be  rendered  effectual  for 
the  purpose  of  impeaching  the  conveyance  to  the  plaintifC  until  judg- 
ment obtained  in  the  suit  of  Gleason  v.  Maume,  and  it  is  possible 
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suit  terminates  when  the  attachment  ceases  to  be  » 
lien,  as  where  it  is  dissolved  by  the  death  of  the  defend- 
ant/^" The  minority  of  the  authorities  maintains,  and 
we  think  with  the  better  reason,  that  an  attachment 
lien  will  not  support  a  creditors'  bill;  because,,  until 
judgment  is  entered,  it  cannot  be  known  that  there  will 
be  any  occasion  for  the  plaintiff  either  to  reach  equi' 
table  assets  or  remove  obstructions  to  his  execution.^^*^ 

§  428.  To  Maintain  a  Creditors'  Bill,  a  Return  of  Nulla 
Bona  must  have  been  Made. — When  a  judgment  creditor 
desires  to  bring  a  creditors'  bill  for  the  purpose  of 
reaching  assets  which  are  not  subject  to  execution  at 
law,  he  must  generally  take  out  execution  upon  his 
judgment,  place  it  in  the  sheriff's  hands,  and  wait  till 
that  officer  makes  a  return  thereon,  showing  that  he 
'can  find, no  property  subject  thereto.  By  this  means 
he  completely  exhausts  his  legal  remedies,  and  shows 
that  they  are  unavailing.  Then,  and  not  before,  he 
may  successfully  invoke  the  aid  of  equity  to  reach 
equitable  assets.^''*    The  issuing  and  return  should  be 

that  no  such  judgment  will  be  obtained.  If  the  defendant  O'Con- 
nor was,  at  the  oommencement  of  this  action,  and  when  it  was  tried, 
the  creditor  of  TAatthew  Maume,  he  was  simply  a  creditor  at  large 
;(vithout  a  judgment,  and,  hence,  was  not  in  a  position  to  maintain  an 
action  by  his  answer  in  tlie  nature  of  a  cross-bill  in  equity  to  set 
aside  the  conveyance  made  to  the  plaintiff."  ' 

136  Phillips  V.  Ash,  63  Ala.  414. 

137  Brooks  V.  Stone.  19  How.  Pr.  395;  ,Weil  v.  Lankins.  3  Neb.  8S4; 
Tennent  v.  Battey,  18  Kan.  324;  Martin  v.  Michael,  23  Mo.  SO,  CO 
Am.  Dec.  656;  Melville  v.  Brown,  16  N.  .1.  L.  364;  Thurber  y.  Blanck, 
50  N.  Y.  80;  McMinn  v.  Whelan,  27  Cal.  300. 

138  Shea  V.  Dulin,'  2  McAr.  339;  Baxter  v.  Moses,  77  Me.  465,  52 
Am.  Eep.  783;  Meissner  v.  Meissner,  68  Wis.  336;  Robinson  y.  Spring- 
field Co.,  21  Pla.  203;  Taylor  v.  Bowker,  111  U.  S.  110;  Payne  V, 
Sheldon,  63  Barb.  169;  Miller  v.  Davidson,  3  Gilm.  518,  44  Am.  Dec, 
715;  Chittenden  v.  Brewster,  2  Wall.  191;  Griffin  v.  Nitcher,  57  Me, 
270;  Ishmael  v.  Parker,  13  111.  324;  Scott  v.  Wallace,  4  J.  J.  Marsh. 
654;  Wooley  y.  Stone,  7  J.  J.  Marsh.  302;    Thurmond  y.  Eeese,  iJ 
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in  the  bona  fide  pursuit  of  the.  complainant's  legal 
remedy,  and  should  have  the  effect  of  exhausting  it.  It 
is,  therefore,  essential  that  the  writ  should  be  valid  and 
one  under  which  a  levy  might  rightfully  be  made.^^** 
Hence  if  issued  without  an  order  of  court,  where  such 
an  order  is  required,  it  cannot  support  a  creditors' 
bill.*^  Ordinarily,  the  writ  should  be  issufed  to  the 
county  where  the  debtor  resides,  but  it  has  been  held 
that  writs  issued  to  the  county  in  which  he  had  form- 
erly resided  and  whence  he  had  absconded  were  suffi- 
cient, where  there  was  nothing  to  indicate  that  he  had 
any  property  subject  to  execution  in  the  county  of  his 
residence. ^*^  If  a  judgment  creditor  knows,  or  has 
reason  to  believe,  that  the  debtor  has  property  in  differ- 

Kelly,  449,  46  Am.  Dec.  440;  Dnnlevy  v.  Tallmadge,  32  N.  T.  457; 
Scott  V.  McFarland,  34  Miss.  363;  Suydam  v.  N.  W.  Ins.  Co.,  51  Pa. 
St.  394;  Snodgrass  v.  Andrews,  30  Miss.  472,  64  Am.  Dec.  169;  Mc- 
Connel  v.  Dickson,  43  111.  99;  .Tones  v.  Green,  1  Wall.  830;  McDer- 
mutt  V.  Strong,  4  Johns.  Cli.  687;  Morgan  v.  Crabb,  3  Port.  470; 
Newman  y.  Willetts,  52  111.  98;  Heacock  v.  Durand,  42  111.  230;  Man- 
chester V.  McKee,  4  Gilm.  511;  Willis  v.  Moore,  Clarke's  Ch.  150; 
Maynard  v.  Hoskins,  9  Mich.  485;  Farned  v.  Harris,  11  Smedes  & 
M.  366;  Vasser  v.  Henderson,  40  Miss.  519,  90  Am.  Dec.  351;  Taylor 
V.  Persee,  15  How.  Pr.  417;  Tappan  v.  Evans,  11  N.  H.  311;  Brown 
-V.  Bank,  31  Miss.  454;  Neubert  v.  Massman,  37  Fla.  91;  Illinois  M. 
I.  Co.  V.  Graham,  55  111.  App.  266;  Beidler  t.  Douglas,  35  111.  App. 
124;  Austin  v.  Bruner,  65  111.  App.  301;  Comstock  C.  S.  Co.  v.  Bald- 
win, 169  111.  636;  Treadway  v.  Turner  (Ky.),  10  S.  W.  816;  Vander- 
pool  V.  Notley,  71  Mich.  422;  Home  Bank  v.  Brewster,  41  N.  Y.  Supp. 
203;  Easton  Bank  v.  Buffalo  0.  Works,  48  Hun,  557;  Compton  v. 
Patterson,  28  S.  C.  152;  Ahlhauser  v.  Doud,  74  Wis.  400;  Gilbert  v. 
Stockman,  81  Wis.  602,  29  Am.  St.  Rep.  922;  Buckeye  E.  Co.  v. 
Donau  B.  Co.,  47  Fed.  Rep.  0;  Union  T.  Co.  v.  Boker,  89  Fed.  Rep. 
6.  In  Virginia,  however,  it  is  said  to  be  well  established  that  if  a 
judgment  creditor  has  a  lien  by  virtue  of  a  judgment  on  real  prop- 
erty, he  may  maintain  a  creditors'  bill  without  first  issuing  an 
execution,  especially  if  it  appears  that  the  debtor  has  no  personal 
property  subject  to  the  writ.    Moore  v.  Bruce,  85  Va.  139. 

139  Behan  v.  Warfleld,  90  Ky.  151. 

140  Aultman  &  Co.  v.  Syme,  48  N.  Y.  Supp.  231. 

141  AUis  V.  Newman,  33  Neb.  597. 
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ent  counties,  writs  must  be  issued  in  all.^*^  If  the  writ 
is  required  to  be  issued  in  a  specified  number  of  days 
before  the  return  day,  it  must  be  for  that  length  of  time 
in  the  possession  of  the  proper  officer,  and  cannot  be  re- 
garded as  issued  while  in  the  hands  of  the  plaintiff  or 
of  his  attorney/**  The  return  must  go  farther  than  to 
show  that  the  writ  relnains  unsatisfied.  Tt  must  be 
sufficient  to  establish  that  the  defendant  has  no  prop- 
erty subject  to  execution/**  A  return  is,  however, 
usually  deemed  conclusive,  and  hence  the  right  to 
maintain  suit  cannot  be  defeated  by  proving  that  the 
defendant  in  fact  had  property  subject  to  execution, 
unless  the  plaintiff  was  in  fault  in  procuring  the  re- 
turn. Otherwise  the  only  remedy  of  the  defendant  is 
by  an  action  against  the  officer  for  a  false  return.^*^ 
Cases  occasionally  arise  in  which  no  execution  can  is- 
sue, and  in  which  its  issuance  must  either  be  waived, 
or  the  judgment  creditor  must  be  denied  all  means  of 
redress.  This  happens  in  many  of  the  states  when  the 
judgment  debtor  has  died  and  the  law  does  not  author- 
ize an  execution  to  issue  against  his  executor  or  ad- 
ministrator. In  these  states,  a  creditors'  bill  to  reach 
the  assets  of  the  deceased  can  be  supported  without 
taking  out  execution.^*®  In  Tennessee,  a  creditors' 
bill  will  be  allowed  to  reach  an  equitable  interest  in 

1*2  Durand  v.  Gray,  129  111.  9;  National  Bank  v.  Dwight,  83  Mich. 
189. 

"3  National  Bank  v.  Dwiglit,  8.3  Mich.  189,  192. 

14*  Gibson  v.  Robinson,  90  Ga.  756,  35  Am.  St.  Rep.  250:  Langford 
V.  Few,  146  Mo.  142,  69  Am.  St.  Rep.  606;  Buckeye  E.  Co.  v.  Donau 
B.  Co.,  47  Fed.  Rep.  6. 

"6  Clements  v.  Waters,  90  Ky.  96. 

148  Steere  v.  Hoagland,  39  111.  264;  Snodgrnss  v.  Andrews,  30  Miss. 
472,  64  Am.  Dec.  169;  McDowell  v.  Cochran.  11  111.  31;  Bay  v.  Cook, 
31  111.  336;  O'Brien  v.  Coulter,  2  Blackf.  421;  Merry  v.  Fremon,  44 
l\Io.  518;  Pharis  v.  Leachman,  20  Ala.  662;  Lyons  v.  JIurray,  95  Mo. 
23,  6  Am,  St.  Rep.  17;  I.efevre  v.  Phillips,  .81  Hun,  232. 
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real  estate,  although  no  execution  has  been  issued. 
This  is  because  the  judgment  is,  in  that  state,  a  lien  on 
such  interest;  whether  execution  has  been  taken  out  or 
not.i-'^ 

Where  a  return  of  nulla  bona  is  required,  it  must 
show  .that  none  of  the  defendants  has  any  property  sub- 
ject to  execution.^*®,  If  the  return  is,  in  fact,  made,  it 
will  sustain  the  suit,  though  not  filed.^*^  The  writ 
need  not  be  kept  in  the  officer's  hands  until  the  return 
day.  He  may  return  it  at  any  time,  on  becoming  satis- 
fied of  his  inability  to  find  any  property  subject  to  it, 
and  his  return,  when  made,  is  as  effective  as  though  he 
had  taken  all  the  time  permitted  by  law  before  making 
it.*^°  A  return  made  before  the  return  day  must,  how- 
ever, appear  to  be  the  act  of  the  officer,  or  at  all  events, 
it  is  fatal  to  it  that  it  appears  to  be  made  under  the 
•direction  of  the  plaintiff  or  his  attorney,  and  without 
any  bona  fide  attempt  to  discover  and  seize  property 
subject  to  execution. ^^"^  On  the  other  hand,  if  the 
sheriff  has,  without  success,  sought  satisfaction  of  the 
writ  and  become  convinced  that  the  defendant  had  no 
property  subject  thereto,  the  plaintiff  or  his  attorney 
may,  without  impropriety,  request  that  a  return  of 
nulla  bona' be  at  once  made,  and  its  force,  when  made, 

1"  McNairy  v.  Eastland,  10  Yerg.  310;  Montgomery  v.  McGee,  7 
Humph.  234. 

i48Vooirhees  v.  Howard,  4  Keyes,  371;  4  Abb.  App.  503;  Child  v. 
Brace,  4  Paige.  309:  Howard  v.  Sheldon,  11  Paige,  558;  contra,  Bates 
V   Cobb.  2f)  S.  0.  295.  13  Am.  St.  Rep.  742. 

149  Iselin  V.  Henlein,  16  Abb.  N.  C.  73;  Clark  v.  Dakln,  2  Barb.  Ch. 
36;  Ocean  N.  B.  v.  Olcott,  46  N.  Y.  12. 

3  50  Ward  y.  "Whitfield,  64  Miss.  754;  Young  v.  Clapp,  40  111.  App. 
312;  Thompson  v.  Marsh,  61  111.  App.  209;  Tuthill  v.  Goss,  89  Hun, 

€09. 

151  Scheubert  v.  Honel,  50  111.  App.  597;  Stirlen  v.  Jewett,  63  111, 

App.  55;  165  111.  410;  Hartley  v.  Atkins,  64  111.  App.  502. 
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will  not  be  impaired,  by  the  fact  that  it  was  made  be- 
fore the  return  day  named  therein.^"^ 

§  429.    Whether  the  Insolvency  of  the  Defendant  car»; 
Excuse  Plaintiff  from  Taking  out  Execution  and  Having  It 
Returned  Unsatisfied.— Certainly  a  very  great  number 
of  the  decisions  speak  of  the  issuing  of  execution  and 
the  return  of  nulla  bona  thereon  as  indispensable  to  the 
maintenance  of  a  creditors'  bill  to  obtain  satisfaction 
out  of  the  equitable  assets  of  the  defendant.     But  ob- 
viously, the  reason  on  which  these  decisions  rest  is, 
that  the  complainant  onght  not  to  be  granted  relief  in 
equity  while  he  has  an  adequate  remedy  at  law,  and 
that  the  issue  of   execution,  and    its   return   wholly 
or  partly  unsatisfied,  show  that  the  legal  remedy  is  in- 
sufficient.    But  such  issue  and  return  are  simply  evi- 
dence tending  to  establish  a  fact  which  is  deemed  nec- 
essary to  warrant  the  action  of  equity.     Now,  if  the  ex- 
istence of  the  fact  is  established  or  conceded,   ought 
not  that  of  itself  to  warrant  such  action?    Does  juris- 
diction rest  upon  the  fact,  or  upon  the  mode  in  which 
the  fact  is  made  manifest?    Naturally  and  logically, 
we  should  answer  these  questions  by  stating  that  it  is 
the  fact  alone  which  is  indispensable,  and  that  while 
the  proof  of  the  fact  ordinarily  assumes  a  particular 
form,  yet  that  any  other  form  of  proof,  equitably  sat- 
isfactory, would  be  equally  admissible.    And  we  be- 
lieve the  majority  of  the  decisions  in  which  these  ques- 
tions have  been  necessarily  answered  have  given  those 
answers  which  we  deem  natural  and  logical,  and  have 
affirmed  that  if  a  defendant  is  without  property  sub- 
ject to  execution,  the  plaintiff  need  not  pursue  the  use- 
less formality,  and  submit  to  the  needless  and  danger- 

152  Illinois  M.  I.  Co.  v.  Graham,  51  111.  App.  2fi6;  Howe  v.  Babcock, 
72  111.  App.  68;  Huntington  v.  Metzger,  158  111.  272. 
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ous  delay  involved  in  the  issuing  and  returning  of  an 
execution.  ^'■■*  But,  on  the  other  hand,  it  ijaust  be  ad- 
mitted that  many  courts  of  great  respectability  have 
been  unable  to  see  that  the  most  palpable  and  irretriev- 
able insolvency  of  the  defendant  warranted  the  intro- 
duction of  any  exception  to  the-general  rule,  that  the 
plaintiff  cannot  come  into  equity  untii  after  he  has  pur- 
sued all  the  remedies  accorded  him  at  law.^^*  The  ap- 
pointment of  a  receiver  does  not  necessarily  establisli 
the  insolvency  of  the  defendant,  nor  vrithdravp  all  hiS' 
propertr  from  execution.  Hence,  it  is  said  not  to  ex- 
cuse amidgment  creditor  from  issuing  an  execution 
and  awaiting  its  return  nulla  bona  before  filing  his 
bill.*^''  If,  however,  a  receivership  draws  all  the  prop- 
erty of  the  judgment  debtor  into  a  court  of  equity  for 
administration,  it  is  clear  there  can  be  no  further  levy  " 
thereon  under  execution,  and  a  judgment  creditor  may^ 
therefore,  commence  his  suit  without  first  procuring 
the  issuing  and  return  of  an  execution.^^^ 

§  430.  Whether  Execution  must  have  Issued  to  Sus- 
tain a  Bill  to  Remove  Fraudulent  Obstruction.— At  law,  a, 
transfer  or  lien  made  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors  is,  as  against  the  per- 

1B3  Postlewijit  V.  Howes,  3  Iowa,  365;  Turner  v.  Adams,  46  Mp, 
95;  Harrison  v.  Battle,  1  Dev.  Bq.  537;  Tabb  v.  Williams,  4  Joneff 
Eq.  352;  Sage  v.  Memphis  R.  R.,  125  U.  S.  361;  Heyneman  v.  Dan- 
nenberg,  6  Cal.  376.  65  Am.  Dec.  519;  Walker  v.  Sedgwick,  8  Cal, 
403;  Hager  v.  Schindler,  29  Cal.  58;  O'Brien  v.  Stambach,  101  la. 
40,  63  Am.  St.  Rep.  368;  Edson  v.  Cummings,  52  Mich.  55;  Lewis' 
V.  Harwood,  28  Minn.  458;  Meacham  A.  Co.  v.  Swarts,  2  Wash.  Terr 
417;  StaWman  v.  Watson    (Tenn.  Ch.  App.),  39  S.  W.  1055. 

154  Crippen  v.  Hudson,  13  N.  Y.  162;  McElwain  v.  Willis,  9  Wend^ 
548;  Mixon  v.  Dunklin,  48  Ala.  455;  Parish  v.  Lewis,  1  Freem.  Ch, 

299. 

105  Kussell  V.  Chicago  T.  &  S.  Co.,  139  111.  538. 

156  Comstock-Castel  S.  Co.  v.  Baldwin,  169  111.  636;  Blair  v.  Illinois 
S.  Co.,  159  111.  350. 
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sons  sought  to  be  defrauded,  utterly  void.  They  may 
levy  their  executions  on  such  property,  and  proceed  re- 
gardless of  the  lien  or  transfer. '^®'''  The  lien  or  trans- 
fer, nevertheless,  in  fact  though  not  in  law,  forms  a 
serious  obstacle  to  the  creditors,  because  it  prevents 
a  sale  of  the  property-  at  its  market  value,  and  consti- 
tutes a  cloud  upoTQ  the  purchaser's  title  after  such  sale 
is  made.  Equity  will,  therefore,  interpose  to  remove 
such  an  obstacle,  so  that  the  creditor  may,  in  fact  as 
well  as  in  law,  be  able  to  proceed  without  detriment 
from  the  fraudulent  transfer  or  lien.  Nor  is  it  indis- 
pensable that,  before  calling  upon  equity,  he  should 
have  proceeded  so  far  in  the  pursuit  of  his  legal  reme- 
dies as  when  he  seeks  to  reach  assets  which  are  not 
subject  to  execution  at  law.  He  need  proceed  only  so 
far  as  to  entitle  him  to  a  lien  on  the  property.  If  the 
judgment  is  a  lien,  he  may  maintain  his  suit  without 
Issuing  any  execution;  and  if  it  is  not  a  lien,  then, 
while  he  must  have  the  writ  issued,  he  need  proceed 
only  so  far  as  to  levy  it,  for  by  such  levy  he  creates  a 
lien.*°*    But  in  New  York,  and  perhaps  in  some  of  the 

UTAnte,  §  136. 

158  Wadsworth  v.  Schisselbauer,  32  Minn.  84;  Dodge  v.  Griswold, 
B  N.  H.  425;  Tappan  v.  Evans,  11  N.  H.  311;  Dunham  v.  Cox,  10 
N.  .T.  Eq.  457;  Loving  v.  Pairo,  10  Iowa,  282,  77  Am.  Dec.  100;  Vas- 
ter V.  Henderson,  40  Miss.  519,  90  Am.  Dec.  351;  Cornell  v.  Rad- 
way,  22  Wis.  260;  Shaw  v.  Dwight,  27  N.  Y.  244,  84  Am.  Dec.  275; 
Snodgrass  v.  Andrews,  30  Miss.  472,  64  Am.  Dec.  109;  Dargan  v. 
Waring,  11  Ala.  988;  Newman  v.  Willetts,  52  111.  98;  Payne  v.  Shel- 
den,  63  Barb.  169;  Armstrong  v.  Keifer,  39  Ind.  225;  Miller  v.  David- 
son, 3  Gilm.  518,  44  Am.  Dec.  715;  Weightman  v.  Hatch,  17  111.  281; 
Clarlison  v.  De  Peyster,  3  Paige,  320;  Vanderveer  v.  Stryker,  4  Halst. 
f:q.  175;  Rhodes  v.  Cousins,  6  Rand.  188,  18  Am.  Dec.  715;  Pnrshall 
T.  Tillou,  13  How.  Pr.  7;  Heye  v.  BoUes,  2  Daly,  231;  Stock  Growers' 
Bank  v.  Newton,  13  Colo.  245;  Post  v.  Roach,  20  Pla.  442;  Austin  v. 
JNIorrlson  N.  B.,  47  111.  App.  224;  Quinn  v.  People,  45  111.  App.  547; 
DlHman  v.  Nadelhoffer,  56  111.  App.  517,  102  111.  625;  AndreAvs  v. 
Poninersitag,  70  111.  App.  230;  I^ane  v.  Union  N.  B.,  75  111.  App.  299; 
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other  states,  it  is  necessary  to  have  issued  an  execution 
in  all  cases;  and  courts  of  equity  will  not  set  aside  a 
fraudulent  transfer  unless  in  aid  of  an  execution  re- 
turned nulla  bona,  or  one  in  the  hands  of  the  sheriff  for 
service.^^® 

The  ground  upon  which  equity  originally  interfered 
to  remove  fraudulent  obstructions  was,  that  the  credi' 
tor  had  obtained  an  interest  in  or  a  lien  upon  the  prop' 
erty,  and  was  unable  to  have  the  full  advantage  of  th(? 
lien  or  interest  while  the  obstruction  was  permitted  to 
continue.^*'"  Hence  the  creditor  was  required  to  at 
least  perfect  his  lien  before  he  called  for  aid  to  remove 
an  alleged  obstruction  thereto;  and  he  was  sometimes 
required  to  go  far  enough  at  law  to  show  that  he  had 
there  elected  to  attach  his  lien  upon  the  same  kind  of 
property  from  which  he,  in  equity,  sought  to  remove 
the  obstruction.  Hence  he  could  not  remove  a  fraud- 
ulent transfer  from  real  estate  until  after  he  had 
elected  to  pursue  real  estate  by  suing  out  an  elegit.^'^^ 

Wisconsin  G.  Co.  v.  Gerrity,  144  111.  Y7;  Hughes  v.  Noyes,  171  111. 
576;  MeConnell  v.  Citizens'  State  Bank,  130  Ind.  127;  Bemajd 
V.  Myroleum  Co.,  147  Mass.  356;  Vanderpool  v.  Notley,  71  Mich.  422; 
Seanlan  v.  Murphy,  51  Minn.  536;  Lewis  v.  Cline  (Miss.),  5  So.  112; 
Columbus  N.  B.  v.  Hollerin,  31  Neb.  558;  Early  Times  1>.  Co.  v. 
Zeigeir  (N.  M.).  49  Pac.  723;  Paulson  v.  Ward,  4  N.  B.  100;  Matlocli 
V.  Babb,  31  Or.  510;  McKenna  t.  Crowley,  16  B.  I.  364;  MUIh:  v, 
Hughes,  38  S.  C.  530;  Meiiihard  v.  Youngblood,  41  S.  C.  312. 

169  Lichtenberg  v.  Herdtf  elder,  33  Hun,  57;  Adsit  v.  Butler,  87 
N.  Y.  585;  Glacius  v.  Fogel,  88  N.  Y.  434;  McCuUough  v.  Colby,  6 
Bosw.  477;  North  A.  F.  I.  Co.  v.  Graham,  5  Sand.  197;  Dana  v, 
Haskill,  41  Me.  25;  Barton  v.  Barton,  80  Ky.  212;  Kyle  v.  O'Neil,  83 
Ky.  127;  National  T.  Bank  v.  Wetmore,  124  N.  Y.  241;  Easton  N.  B. 
V.  Buffalo  C.  Works,  48  Hun,  557;  Gilbert  v.  Stockman,  81  Wis.  602, 
29  Am.  St.  Rep.  922;  Krouskop  v.  Krouskop,  95  Wis.  296. 

160  Hilzheim  v.  Drane,  10  Smedes  &  M.  556. 

181  Story's  Eq.  Jur.,  §  1216  b;  Neate  v.  Duke  of  Marlborough,  3 
Mylne  &  C.  407.  So,  in  New  York,  a  creditor  cannot  go  into  equity 
until  he  has  taken  out  execution  against  the  same  kind  of  property 
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So  in  Maine,  a  creditor  cannot  set  aside  a  fraudulent 
transfer  of  real  estate  until  he  has  made  a  levy  and 
procured  a  conveyance  thereof,  if  it  is  subject  to 
levy/''*  But  this  is  contrary  to  the  general  rule, 
Avhich,  as  we  have  already  shown,  requires  thie  creditor 
to  do  no  mofe  than  to  perfect  his  lien  on  the  property 
■which  he  seeks  to  pursue.  If  the  property  is  real 
estate,  this  may  be  done  by  the  entry  and  docketing 
of  a  judgment;  and  if  it  is  personalty,  the  lien  may 
usually  be  perfected  by  the  entry  of  judgment  and  the 
issue  of  execution  thereon.  In  either  case,  there  is  no 
necessity  for  a  return  of  nulla  bona.*"* 

An  execution  from  one  of  the  supreme  courts  of  the 
state  of  New  York,  in  order  to  sustain  a  creditors'  bill, 
must  issue  to  the  county  in  which  the  defendant  re- 
sides,*** at  the  time  of  its  issuance,  or  else  some  legal 
excufee  must  be  shown  for  having  it  issued  to  another 

which  he  there  seeks  to  reach.    Dix  v.  Brlggs,  9  Paige,  595;  Coe  v. 
Whitbeck,  11  Paige,  42. 

102  Griffln  v.  Nitcher,  57  Me.  270;  Webster  v.  Clark,  25  Me.  313; 
Webster  v.  Withey,  25  Me.  327;  Hartshorn  v.  Eames,  31  Me.  93; 
■Corey  v.  Green,  51  Me.  115;  Dockray  v.  Mason,  48  Me.  178. 

103  Brainard  v.  Van  Kurnan,  22  Iowa,  261 ;  Rhodes  v.  Cousins,  6 
Band.  188,  18  Am.  Dec.  715;  Armstrong  v.  Keifer,  39  Ind.  225;  Crip- 
pen  V.  Hudson,  13  N.  Y.  1C2;  Beck  v.  Burdett,  1  Paige,  305,  19  Am, 
Dec.  436;  Angel  v.  Draper,  1  Vern.  399;  Shirley  v.  Watts,  3  Atk. 
200;  Grimsley  v.  Hooker,  3  Jones  Eq.  4,  67  Am.  Dec.  227;  Thurmond 
V.  Reese,  3  Kelly,  449,  46  Am.  Dec.  440^  Stephens  v.  Beal,  4  Ga. 
819;  Mohawk  Bank  v.  Atwater,  2  Paige,  54;  Sanders  v.  Watson,  14 
Ala.  198;  Henderson  v.  McVay,  32  Ala.  471.  In  Mississippi,  a  return 
of  nulla  bona  has  been  said  to  "be  necessary.  Brown  v.  Bank  of 
Miss.,  31  Miss.  454.  Where  the  existence  of  a  lien  is  indispensable 
to  the  maintenance  of  a  suit,  a  bill  to  remove  a  fraudulent  transfer 
of  personal  property  must  be  filed  before  the  execution  Is  returned, 
for  by  such  return  the  lien  is  extinguished.  Forbes  v.  Logan,  4 
Bosw.  475;  Watrous  v.  Lathrop,  4  Sandf.  700.  An  alias  may  be 
Issued  and  a  new  lien  thereby  be  created  which  will  support  a  suit. 
Cuyler  v.  Moreland,  6  Paige,  273. 

io*  Strange  vi  Longley,  3  Barb.  Ch.  650. 
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county.^"'  But  if  a  judgment  be  properly  recovered 
in  a  court  which  has  no  power  to  issue  execution  out  of 
the  county,  and  an  execution  be  issued  on  such  judg- 
ment and  returned  unsatisfied,  a  creditors'  bill  may  be 
maintained  on  the  judgment,  though  the  defendant  has 
ample  assets  subject  to  execution  in  another  county.^*'" 

§  431.  Who  may  Bring  a  Creditors'  Suit.— In  answer- 
ing this  question,  the  rules  hereinbefore  stated  must  be 
taken  into  consideration.  The  complainant  must  be 
one  who  has  exhausted  his  remedy  at  law  to  the  extent 
already  stated,  and  must  show,  that,  notwithstanding, 
he  is  without  redress.  If  he  seeks  to  attack  a  transfer 
or  lien  which  he  claims  to  be  infected  with  fraud,  ac- 
tual or  constructive,  he  must  show  that  his  judgment 
is  based  upon  a  demand  entitling  him  to  make  the  at- 
tack. This  question  we  have  already  considered,  and 
we  shall  not  here  repeat  either  the  rules  there  stated 
-or  the  authorities  cited.^*""  Of  course,  the  suit  may,  in 
a  proper  case,  be  maintained  by  an  artificial  as  well  as 
a  natural  person,  and  by  the  state  as  well  as  by  a  pri- 
vate citizen.*''* 

A  creditors'  bill  or  a  bill  to  remove  a  fraudulent  lien 

m 

or  transfer,  may  be  suvstained  by  an  assignee  as  well 
as  by  the  original  judgment  creditor.  In  the  United 
States,  the  assignee  should  bring  his  suit  in  his  own 
name,  because  whether  the  transfer  be  recognized  at 
law  or  not,  he  is,  in  equity,  the  owner  of  the  judg- 

165  Reed  V.  Wheaton,  7  Paige,  663;  Mereh.  &  M.  B.  v.  Griffith,  10 
Paige,  519;  Hope  v.  Brinckerhoff,  3  Bdw.  Ch.  445;  Manning  v.  Mer- 
ritt  Clarke  Ch.  98;  Jones  v.  Smith,  92  Ala.  455;  Rankin  v.  Rothschild. 
■78  Mich.  10;  Sweet  v.  Converse,  88  Mich.  1;  Hull  v.  Hull,  35  W.  Va. 
155,  29  Am.  St.  Rep.  800. 
'      166  Leggett  V.  Hopkins,  7  Paige,  149. 

167  Ante,  §§  137,  137  a.         • 

168  State  V.  Bowen,  38  W.  Va.  91. 
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ment.^*''  The  assignment  need  not  be  voluntary.  It 
may  result  by  operation  of  law  or  by  application  of  the 
rules  of  equity.  Whenever,  from  any  cause,  one  per- 
son becomes  entitled  to  enforce,  for  his  own  benefit,  a. 
cause  of  action  which  before  belonged  to  another,  the 
former  may,  if  other  circumstances  justify  it,  maintain 
a  creditors'  suit.  Hence,  it  may  be  maintained  by  one 
who  is  entitled  to  be  subrogated  to  a  lien  or  a  right 
originally  belonging  to  another.^'^*'  But  in  England 
an  assignee  cannot  sue  in  equity  in  his  own  name,  with- 
out showing  some  special  reason  therefor,  as  that  he- 
has  been  refused  the  privilege  of  proceeding  in  the 
name  of  his  assignor.^T^  After  an  assignment  has 
been  made  by  one  who  has  been  declared  a  bankrupt, 
his  assignee  may  maintain  a  suit  to  set  aside  a  fraud- 
ulent transfer.^''*  Keceivers  and  sheriffs  often  become 
the  representatives  of  the  rights  of  the  creditors,  and 
in  their  representative  capacities  may  sustain  actions 
to  set  aside  fraudulent  transfers.^'^* 

leo  Gleason  v.  Gage,  7  Paige,  112;  Strange  v.  Longley,  3  Barb.  Ch. 
650.  These  cases  show  that  if  a  writ  has  been  returned  nulla  bona 
before  the  assignment,  the  assignee  need  not  cause  a  new  writ  to 
issue  before  bringing  his  suit.  Upon  this  point  the  cases  cited  over- 
rule Walieman  v.  Kussel,  1  EdV.  Oh;  509,  and  Fitch  v.  Baldwin,  1 
Clarke  Oh.  106. 

iTo  Hull  V.  HuU,  35  W.  Va.  155,  29  Am.  St.  Kep.  800. 

I'l  Hammond  v.  Messenger,  9  Sim.  332. 

i'2  Bump  on  Fraudulent  Conveyances,  p.  519;  citing  Carr  v.  Hil- 
ton, 1  Curt.  230;  Pratt  v.  Curtis,  6  Nat.  Banli.  Reg.  139;  Bradshaw 
V.  Klien,  1  Nat.  Bank.  Reg.  146;  Shirley  v.  Long,  6  Rand.  735 
Shackleford  v.  Collier,  6  Bush,  149;  Weber  v.  Samuel,  7  Pa.  St.  500 
Stewart  v.  Isidor,  5  Abb.  Pr.,  N.  S.,  68;  1  Nat.  Bank.  Reg.  129 
Thomas  v.  Phillipps,  9  Pa.  St.  355;  Pillsbury  v.  Klngon,  31  N.  J.  L. 
620;  Day  v.  Cooley,  118  Mass.  527. 

173  Porter  v.  Williams,  9  N.  Y.  142,  12  How.  Pr.  107,  59  Am.  Dec. 
519;  South  Bend  etc.  Co.  v.  Pierre  etc.  I.  Co.,  4  S.  D.  173;  Hamlin 
V.  Wright,  23  Wis.  491;  Kelly  v.  Lane,  42  Barb.  594;  18  Abb.  Pr.  229; 
28  How.  Pr.  128;  Bergen  v.  Littell,  41  N.  J.  Bq.  18.  But  in  Hackley 
V.  Mack,  60  Mich.  591,  it  is  said  that  there  is  no  case  in  which  a 
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Where  an  assignee  of  a  bankrupt  or  insolvent  or  a  re- 
ceiver is  appointed  whose  duty  it  is  to  act  for  the  bene- 
fit of  the  bankrupt,  insolvent,  or  other  person,  and  the 
latter  had  assets  which  were  subject  to  a  creditors' 
suit,  the  right  of  the  creditors  to  bring  such  action  is 
usually  suspended,  or  perhaps,  more  accurately  speak- 
ing, is  vested  in  their  representative,  the  assignee  or 
receiver.*''*  The  creditors  may  request  such  repre- 
sentative to  bring  the  proper  suit  and  offer  to  in- 
demnify him  against  the  expenses  thereof,  and  if  he  re- 
fuses or  unreasonably  delays  to  act,  they  again  become 
entitled  to  proceed.*'''*  Administrators,  executors, 
and  assignees  under  voluntary  assignments  made 
for  the  benefit  of  creditors  represent  both  the  decedent 
or  assignor  and  his  creditors.  In  the  latter  capacity 
they  may  bring  suits  to  set  aside  fraudulent  transfers 
made  by  such  decedent  or  assignor,  and  then  the  ques- 
'  tion  arises  whether  they  are  competent  to  maintain 
their  suits.  While  the  authorities  are  quite  evenly 
divided,  the  majority  sustains  their  right  to  sue.*'^®    If 

eherifE  may  sustain  a  suit,  to  vacate  a  fraudulent  transfer;  that  such 
suit  must  always  be  in  the  name  of  the  creditor  defrauded  thereby. 

174  Brown  v.  Folsom,  62  N.  H.  527;  South  Bend  T.  M.  Co.  v.  Pierre 
etc.  I.  Co.,  4  S.  D.  173. 

175  McMannomy  v.  Chicago  etc.  R.  Co.,  167  111.  497;  State  v.  State 
Bank,  40  Neb.  192;  I^ee  v.  Cole,  44  N.  J.  Eq.  318;  Hamlin  v.  Bennet';, 
52  N.  .T.  Eg.  70;  Dittman  v.  Weiss  (Tex.  Civ.  App.),  31  S.  W.  67. 

178  As  to  administrators  and  executors:  Ewing  v.  Handley,  4  Litt. 
346,  14  Am.  Dec.  140,  and  note;  Hills  v.  Sherwood,  48  Cal.  392; 
Forde  v.  Exempt  F.  Co.,  50  Cal.  299;  Parker  v.  Plagg,  127  Mass.  30; 
Bushnell  v.  Bushnell,  88  Ind.  403;  German  Bank  v.  Leysor,  50  Wis. 
258.  As  to  assignees:  Spring  v.  Short,  90  N.  Y.  538;  Waters  v. 
Dashiell,  1  Md.  455;  Simpson  v.  Warren,  55  Me.  18;  Shipman  v. 
Aetna  Ins.  Co.,  29  Conn.  245;  Staton  v.  Pittman,  11  Gratt.  99;  Doyle 
V.  Peckham,  9  R.  I.  21;  Tams  v.  Bullit,  35  Pa.  St.  808;  Kilbourne  v. 
Fay,  29  Ohio  St.  284.  The  power  is  denied  to  executors  and  ad- 
ministrators in  Snodgrass  v.  Andrews,  30  Miss."  472,  64  Am.  Dec. 
169;  George  v.  Williamson,  26  Mo.  190,  72  Am.  Dec.  203;  Blake  v. 
Vol.  III.— 146 
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the  clfcetlcut  was  entitled  to  maintain  a  creditors'  suit, 
this  right  necessarily  passes  to  his  administrator,  who 
may  assert  it  both  for  the  benefit  of  the  heirs  and  of  the 
creditors.  If  an  administrator,  who  is  liable  to  the 
estate  makes  a  fraudulent  transfer  of  his  property,  an 
administrator  de  bonis  non,  subsequently  appointed, 
may  maintain  a  creditors'  suit  for  the  purpose  of  reach- 
ing the  property  so  fraudulently  transferred  to  the  ex- 
tent of  satisfying  the  sum  due  from  his  predecessor  in 
oface.*''^  If,  however,  it  was  the  decedent  who  was 
guilty  of  a  fraudulent  transfer,  he  is  bound  thereby, 
and  so  are  his  heirsj  and  his  executor  or  administrator, 
in  so  far  as  he  represents  the  heirs,  has  no  more  right 
than  they  to  assail  any  transfer  of  the  decedent  as 
fraudulent.  If  it  appears  that  the  estate  is  indebted 
and  the  indebtedness  cannot  be  paid,  except  by  recov- 
ering for  the  benefit  of  the  estate  property  fraudu- 
lently transferred,  the  administrator  or  executor  is,  in 
most  of  the  states,  entitled  to  maintain  a  creditors' 
bill  to  reach  such  property  to  the  extent  necessary 
to  satisfy  such  creditors  as  may  have  presented  and 
procured  the  allowance  of  their  demands,  and  who 
themselves  would  be  entitled  to  proceed  against  such 
property  but  for  the  death  of  their  debtor.*''^  Whether, 
under  such  circumstances,  the  creditors  themselves 
may  maintain  a  suit  is  in  doubt.  In  ^lassachusetts,  it 
has  been  held  that  they  cannot;  that  the  suit  must 

Blake.  53  Miss.  193;  Merry  v.  Fremon,  44  Mo.  522;  Davis  v.  Sw.nn- 
son,  54  Ala.  277,  25  Am.  Kep.  678.  And  to  assignees  under  volun- 
tary fissignments,  in  Pillsbury  v.  Kingon,  31  N.  .T.  Eq.  619;  Brownell 
V.  Curtis,  10  Paige.  210;  Sere  v.  Pitot,  6  Cvanch.  332;  Estabrook  v. 
Messersmltl),  18  Wis.  -545;  Flower  v.  Cornish,  25  Minn.  473. 

177  Duffy  V.  State,  115  Ind.  351;  Harvey  v.  State.  123  Ind.  2G0. 

178  Field  V.  Andrada,  ]06  Cal.  107;  Ohm  v.  Superior  Court,  85  Cal. 
545,  20  Am.  St.  Rep.  245;  Majorowicz  v.  I'ayson,  153  111.  484;  Gib- 
son V.  Hutchinson,  120  Mass.  27. 


2323  PROCEEDINGS  IN  EQUITY.  §  432 

be  brought  by  the  administrator,  and  that  if  he  re- 
fuses; upon  proper  demand,  to  bring  it,  the  remedy  is 
to  apply  for  the  revocation  of  his  authority  and  the 
appointment  of  one  in  his  stead  to  talie  proper  ac- 
tion.^''*' In  California,  on  the  other  hand,  it  has  been 
held  that  the  creditors  may  maintain  the  suit  on  their 
own  behalf,  for  the  reason  that  the  failure  of  the  ad- 
ministrator to  act  does  not  seem  to  be  a  statutory  cause 
for  his  removal,  and  that  the  rule  is  especially  appli- 
cable when  he  is  himself  the  fraudulent  grantee.*^" 

§  432.  Joinder  of  Parties  Plaintiff,  and  the  Rights  of 
Creditors  not  Joined. — At  the  present  time,  a  creditor 
entitled  to  maintain  a  suit  as  such  may  sue  for  himself 
alone,  or  for  himself  and  all  other  persons  similarly 
situated.^*^  All  persons  having  the  right  to  sustain  a 
creditor's  suit  may  join  in  one  action,  although  their 
liens  are  entirely  distinct,  and  neither  has  any  interest 
in  the  claim  of  the  other.*®^  And  where,  by  statute, 
simple  contract  creditors  are  entitled  to  maintain  such 

179  Putney  v.  Fletcher,  148  Mass.  247. 
ISO  Emmous  v.  Barton,  100  Oal.  667. 

181  Tatum  V.  Rosenthal,  95  Cal.  129,  29  Am.  St.  Rep.  97;  State  v. 
Foot,  27  S.  C.  340. 

182  Brown  v.  Dimmock,  10  Ala.  432;  Chapman  v.  B.  &  T.  Co.,  128 
Mass.  478;  Gibson  v.  Trowbridge  F.  Co.,  93  Ala.  579;  Elliott  v.  Pon- 
tius, 136  Ind.  641;  Garnet  v.  Simmons,  103  la.  163;  Bomar  v.  Means, 
37  S.  C.  520,  34  Am.  St.  Rep.  772;  Banknight  v.  Sloan,  17  Fla.  286; 
Clarkson  v.  De  Peyster,  3  Paige,  320;  Dewey  v.  Moyer,  72  N.  Y.  74; 
Lentilhon  v.  Moffat,  1  Edw.  Ch.  451;  Sizer  v.  Miller,  9  Paige,  605; 
Lore  V.  Getsinger.  3  Halst.-Eq.  191;  Brinkerhoffi  v.  Brown,  6  Johns. 
Gh.  139;  Conro  v.  P.  H.  I.  Co.,  12  Barb.  27;  Gates  v.  Boomer,  17 
Wis.  455.  A  misjoinder  or  nonjoinder  of  parties  plaintiff,  in  a  cred- 
itor's bill,  should  be  objected  to  by  answer  or  demurrer;  otherwise, 
it  will  be  treated  as  waived.  Fort  Stanwix  Bank  v.  Leggett,  51 
N.  Y.  552;  Colgin  v.  Redman,  20  Ala.  650.  The  creditors  may  join 
in  a  suit  with  a  sheriff,  or  with  an  assignee  in  bankruptcy.  Adams 
V.  Davidson,  10  N.  Y.  309;  Boone  v.  Hall,  7  Bush,  66. 
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suits,  they  and  judgment  creditors  may  join  therein.^®* 
It  was  formerly  customary  for  a  creditor's  bill  to  be 
brought  either  by  all  the  creditors  entitled  to  bring 
such  a  bill,  or  else  by  one  creditor  professing  to  pro- 
ceed in  behalf  of  himself  and  all  other  persons  simi- 
larly situated.  Whether  the  plaintiff  professed  to  pro; 
ceed  in  behalf  of  others  or  not,  his  bill  was  said  to  be 
necessarily  for  the  benefit  of  all  the  creditors,  and  they 
were  allowed,  at  any  time  before  the  final  distribution 
of  the  funds  realized,  to  make  themselves  parties  to 
the  suit,  and  to  prove  their  claims  and  sihare  in  the 
proceeds.^^  But  it  is  now  the  more  usual  practice  for 
the  plaintiff  to  sue,  not  only  in  his  own  name,  but  also 
for  his  sole  benefit.  If  he  is  a  judgment  creditor,  ho 
may  certainly  do  this;  ^^  and  we  shall  hereafter  show 
that  he  thereby  acquires  the  right  to  be  first  satisfied 
out  of  the  property  subjected  to  his  suit.  In  Alabama, 
if  the  complainant  is  seeking  "in  equity  to  subject 
lands  descen^ded  or  devised,  he  must  sue  in  behalf  of 
himself  and  all  other  creditors."  ^^^ 

Some  confusion  of  understanding  with  respect  to  the 

185  steiner  L.  &  L.  Co.  v.  King,  118  Ala.  546;  Steiner  v.  Parker, 
108  Ala.  357. 

184  strike  v.  McDonald,  2  Har.  &  G.  191;  Strike's  Case.  1  Bland 
Ch.  57;  Maccubin  v.  Brown,  1  Bland  Oh.  410;  Bank  y.  Dugan,  2 
Bland  Ch.  254;  Wilder  v.  Keeler,  3  Paige,  167,  23  Am.  Dec.  781; 
Angel  V.  Hadden,  1  Madd.  529;  Gillespie  v.  Alexander,  3  Russ.  130; 
Brooks  V.  Gibbons,  4  Paige,  374;  Shubrick  v.  Shubrlck,  1  McCord 
Ch.  406;  Kinney  v.  Harvey,  2  Leigh,  70,  21  Am.  Dec.  597;  Thompson 
T.  Brown,  4  Johns.  Ch.  619;  Martin  v.  Tidwell,  36  Ga.  332.  These 
who  claim  to  come  in  to  share  the  benefits  of  a  suit  must  have  been 
entitled  to  file  a  bill  themselves.     Parmelee  v.  Bgan,  7  Paige,  610. 

186  Elmore  v.  Spear,  27  Ga.  193,  73  Am.  Dec.  729;  Wakeman  v. 
Grover,  4  Paige,  23;  Baker  v.  Bartol.  6  Cal.  483;  Edmeston  v.  Lyde, 
1  Paige,  637,  19  Am.  Dec.  454;  Lentilhon  v.  Moffat,  1  Edw.  Oh.  451; 
Hammond  v.  H.  R.  I.  &  M.  Co.,  20  Barb.  378;  Ballentlne  v.  Beall, 
S  Scam.  203. 

180  Scott  V.  Ware,  64  Ala.  174. 


2325  PROCEEDINGS  IN  EQUITY.  §  432 

right  of  persons  other  than  the  original  complainant 
to  share  in  the  proceeds  of  his  recovery  has  resulted 
from  the  use  of  the  term  "creditors'  suits"  to  character- 
ize proceedings  differing  widely  in  their  nature  and 
object.  Originally,  the  purpose  of  these  suits  was  to 
secure  the  proper  administration  of  a  fund  in  which 
many  persons  were  interested  and  in  which  all  were 
entitled  to  share,  and  no  one  of  them  obtained  any 
priority  of  right  by  first  instituting  his  suit'.  Thus,  for 
the  purpose  of  compelling  the  better  administration 
of  the  estate  of  a  decedent  in  the  hands  of  an  execu- 
tor or  administrator,  or  of  a  bankrupt  or  insolvent  in 
the  hands  of  an  assignee,  or  of  compelling  the  enforce- 
ment of  the  liability  of  the  stockholders  of  an  insol- 
vent corporation,  and  the  application  of  the  proceeds 
to  the  payment  of  its  debts,  a  suit  might  be  brought, 
but  it  accomplished  no  more  than  to  compel  an  execu- 
tor, or  administrator,  or  an  assignee  for  the  benefit  of 
creditors,  or  the  officers  of  the  corporation  to  do  what 
ought  to  have  been  done  in  the  absence  of  such  suit. 
Hence,  in  these  and  perhaps  some  other  cases  of  a 
similar  nature,  no  special  priority  of  right  was  ac- 
quired by  the  complainant,  and  what  he  did  necessar- 
ily redounded  to  the  advantage  of  other  creditors  sim- 
ilarly situated.^*''  If  suits  are  brought  by  a  creditor  to 
discover  property  not  otherwise  known,  or  to  set  aside 
fraudulent  transfers,  or  to  subject  property  to  execu- 
tion which  is  not  so  subject  to  law,  it  is  not  equitable 
to  compel  him  to  share  the  fruits  of  his  diligence  with 
others.  It  is  true  that  there  are  courts  which  have  de- 
clared that,  upon  ascertaining  that  a  transfer  was 
made  in  fraud  of  creditors,  it  should  be  disregarded  in 

18T  Baker  v.  Kinnaird.  94  Ky.  5;  Johnston  7.  Markle  P.  Co.,  153 
Pa.  St.  196;  Beverly  v.  i^hodes,  86  Va.  415. 
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SO  far  as  they  are  concerned,  and  the  property  subject 
thereto  should  be  treated  as  assets  in  the  p'ossession 
of  the  court  for  the  satisfaction  of  all  the  creditors,  and 
hence  such  courts  insiist  that  one  creditor  cannot  main- 
tain a  suit  in  behalf  of  himself  alone,  if  other  creditors 
choose  to  come  in  at  any  time  before  the  final  distribu- 
tion of  the  fund  and  prove  their  claims  and  demand 
their  share  of  such  assets.^®*    These  decisions  neces- 
sarily conflict  with  the  generally  established  rule,  that 
one  who  prosecutes  a  creditors'  suit  thereby  creates  an 
equitable  lien  in  his  favor,  unless  he  professes  to  pro- 
ceed in  behalf  of  himself  and  others,  of  which  lien  he 
cannot  be  deprived   by  other  creditors,  though  they 
seek  to  join  him  in  the  prosecution  of  the  suit  or  in 
the  distribution  of  the  proceeds.*^^     It  is  even  doubt- 
ful whether,  though  a  complainant  consent,  one  not  a 
party  to  a  suit  can  be  permitted  to  share  its  fruits  or 
to  enforce  his  equities  therein,  as  against  the  opposi- 
tion of  the  defendants  when  the  bill  was  filed  in  favor 
of  a  single  plaintiff.^""    The  cases  in  New  Jersey  in 
which  a  creditors'  bill  must  be  regarded  as  filed  for 
the  benefit  of  persons  other   than   the  complainants, 
were  thus  enumerated  in  a  recent  decision :  "That  class 
of  creditors'  bills  in  which  suit  can  properly  be  said  to 
be  necessarily  brought  for  the  benefit  of  other  creditors 
beside  the  complainant  comprises  those  which  seek  to 
reach,  establish,  and  administer  assets  in  the  hands  of 
a  trustee  who   holds   them    either  voluntarily,  or,  by 
force  of  circumstances,  involuntarily,  for  the  benefit  of 
all   the   creditors.     They  may  be  classed    as  follows: 

issDoliPrty  V.  Holliday.  137  IncT.  282:  Cni'lee  v.  Rembert,  37  S.  0. 
214;  Gracey  v.  Davis,  3  Strob.  Eq.  58.  51  Am.  Dec.  fi6.3. 

189  Senter  v.  Williams,  61  Ai-k.  189,  51  Am.  St.  Rep.  200;  post 
§434. 

i6«  lauch  V.  de  Socanas,  50  N.  J.  Eq.  527. 
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First.  Suits  to  administer  the  estate  of  a  decedent  held 
by  an  executor  or  administrator,  and  apply  the  same 
to  the  payment  of  his  debts.  Second.  Where  a  living 
creditor  voluntarily  assigns  property  to  a  trustee  for 
the  benefit  of  his  creditors,  and  a  creditor  seeks  to  have 
that  trust  administered.  Third.  Where  there  is  an  as- 
signment by  operation  of  law  for  the  equal  benefit  of 
the  creditors,  such  as  occurred  in  all  instances  of  at- 
tachments against  foreign  or  absconding  debtors  under 
our  statute  until  the  recent  change  in  that  respect. 
Fourth.  Cases  where  a  creditor  of  a  corporation  seeks 
to  reach  unpaid  subscriptions  of  stock,  as  in  Wetherbee 
V.  Baker,  8  Stew.  Eq.  501 ;  and  see  Mallory  v.  Kilpat- 
rick,  9  Dick.  Ch.  Eep.  50.  Fifth.  A  creditors'  bill  un- 
der our  chancery  act  (§§  88,  94),  in  which  equitable 
assets  are  reached  by  a  receiver,  and  are  all  subject 
to  the  debts  of  the  defendant,  but  are  not  distributed 
pari  passu,  and  the  complainant  first  paid.  As  to  this 
class  of  cases,  see  Whitney  v.  Robbins,  2  C.  E.  Green, 
360.  In  all  these  cases  the  property  reached  becomes 
assets  in  the  hands  of  the  court,  to  be  distributed 
among  the  creditors  either  equally  or  with  certain  pri- 
orities." ^** 

§  433.  Parties  Defendant.— We  apprehend  that  every 
person  w'ho  is  subject  to  be  sued  in  the  courts  of  the 
state  or  country  may  be  made  a  party  defendant  in  a 
creditors'  suit,  if  his  presence  as  such  party  is  essential 
to  a  determination  of  the  issues  involved  or  to  the 
power  of  the  court  to  afford  complete  relief  upon  the 
facts  alleged.^®^  With  respect  to  municipal  corpora- 
tions, there  is  a  difference  of  opinion  resulting  from 

101  lanch  v.  de  Socarras,  56  N.  .T.  Eq.  524. 

102  Adams  v.  Cross  W.  P.  Co.,  2/  111.  App.  313. 
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the  claim  that  moneys  owed  by  them  to  their  creditors 
are  in  custody  of  the  law,  and  therefore  not  subject  to 
execution.  Where  this  view  prevails,  a  creditors'  suit 
cannot  be  maintained  against  a  municipal  corporation 
for  the  purpose  of  reaching  debts  due  from  it  to  the 
judgment  debtor;  ^^*  but  this  is  rather  an  afflrmance 
that  the  property  in  question  is  not  subject  to  execu- 
tion than  an  assertion  that,  in  a  proper  cas.e,  those 
corporations  may  not  be  made  parties  defendant. 

In  a  suit  to  remove  a  fraudulent  conveyance,  the 
grantor  must  be  a  party  defendant.^***  If  he  has  died, 
then  his  administrator  should  be  made  a  party;  *^"  and 
if  no  administrator  has  been  appointed,  it  is  probable 
that  no  action  can  be  taken  until  an  appointment  has 
been  made.^^  But  if  the  grantor  parted  with  all  legal 
and  equitable  interest  in  the  property,  it  is  difficult  to 
perceive  why  he,  if  living,  or  his  heirs  or  representa- 
tives, if  he  is  dead,  are  necessary  parties.  It  is  true 
that  it  is  his  transfer  that  is  sought  to  be  declared  void. 
But  this  declaration  does  not  injuriously  affect  him. 

IBS  Addyston  .etc.  Co.  v.  City  of  Chicago,  170  III.  580;  Memphi_s  v. 
Laskl,  65  Tenn.  511;  contra,  Hinsdale  D.  G.  Co.  v.  Tllley,  10  Biss. 
572. 

184  Lovejoy  v.  Irelan,  17  Md.  525,  79  Am.  Dec.  667;  Beardsley  S. 
Co.  V.  Foster,  36  N.  Y.  561;  Gaylords  v.  Kelshaw,  1  Wall.  81;  Law- 
rence V.  Bank,  35  N.  Y.  320;  Sewall  v.  Kussell,  2  Paige,  175;  John- 
son v.  Huber,  134  111.  511. 

185  .Tohnson  v.  Huber,  184  111.  511;  Bump  on  Fraudulent  Convey- 
ances, p.  522,  citing  Peaslee  v.  Barney,  1  D.  Chip.  331,  6  Am.  Dec. 
743;  Chamberlayne  v.  Temple,  2  Kand.  384;  Simpson  v.  Simpson,  7 
Humph.  275;  Pharls  v.  Leachman,  20  Ala.  662;  McDowell  v.  Coch- 
ran, 11  111.  31;  Barton  v.  Bryant,  2  Ind.  189;  Cobb  v.  Norwood,  11 
Tex.  556;  Snodgrass  v.  Andrews,  30  Miss.  472,  64  Am.  Dec.  169. 
But  see  Merry  v.  Fremon,  44  Mo.  518;  Dockray  v.  Mason,  48  Me.  178; 
Cornell  v.  Radway,  22  Wis.  260;  Jackson  v.  Forrest,  2  Barb.  Oh.  576. 

196  Bachman  v.  Sepulveda,  39  Cal.  688;  Scriven  v.  Bostick,  2  Mc- 
Cord  Ch.  410.  Contra,  Blreley  v.  Staley,  5  Gill  &  J.  432,  25  Am.  Dec. 
803. 
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Except  so  far  as  the  judgment  may  impute  to  Mm  the 
character  of  one  who  is  guilty  of  a  fraud,  he  is  indiffer- 
ent as  tc  the  result.  Hence  a  growing  tendency  to 
hold  that  neither  he  nor  his  heirs  or  representatives 
are  necessary  parties. ^'"^  If  the  grantor  has  been  ad- 
judged a  bankrupt,  and  an  assignee  of  his  estate  has 
been  appointed,  he  need  not  be  a  party  defendant  in 
a  suit  to  vacate  a  transfer  made  by  him.  The  assignee 
sufficiently  represents  his  title  and  interest.^®* 

The  grantee  is  a  necessary  party,  and  where  there 
are  two  or  more  grantees,  they  should  all  be  parties.^*" 
As  a  general  rule,  all  persons  whose  interests  would  be 
prejudiced  by  the  granting  of  the  relief  s.ought  by  the 
bill  should  be  made  defendants.'*""  Hence  persons 
claiming  liens  against  the  grantee,  by  judgment  or 
otherwise,  should  be  made  parties.*"^  If  a  lien  exists- 
which  is  paramount  to  the  rights  of  the  complainant, 
and  which  he  does  not  seek  to  disturb  or  impair  by 
his  suit,  he  may  be  allowed  to  proceed  without  making 
the  lienholder  a  party.^"^  This  rule  must  be  applica- 
ble when,  though  the  judgment  is  against  a  decedent, 
the  maintenance  of  a  creditors'  suit  cannot  prejudice 

197  Potter  V.  Phillips,  44  Iowa,  357;  .lackman  v.  Robinson,  64  Mo. 
289;  Taylor  v.  Webb,  54  Miss.  36;  Dockray  v.  Mason,  48  Me.  178; 
Zoll  V.  Soper,  75  Mo.  462;  Coffey  v.  Norwood,  81  Ala.  512;  Blanc  v. 
Paymaster  iNI.  Co.,  95  Cal.  524,  29  Am.  St.  Rep.  149. 

108  Buffington  v.  Harvey,  95  tJ.  S.  103. 

199  Gray  v.  Schenck,  4  N.  Y.  460;  Ward  v.  Hollins,  14  Md.  158; 
Sage  V.  Mosher,  28  Barb.  287;  Towle  v.  Janvrin,  61  N.  H.  605. 

200  Suckley  v.  Rotchford,  12  Graft.  60,  65  Am.  Dee.  240;  Sexton  v. 
Crockett,  23  Graft.  857;  Vanderpoel  v.  Van  -S^alkenburgh,  6  N.  Y. 
190;  Copous  V.  Kauffman,  8  Paige,  583;  Bo  wen  v.  Gent,  54  Md.  555; 
Tatum  V.  Rosenthal,  95  Cal.  129,  29  Am.  St  Rep.  149;  Hamilton  N. 
B.  V.  Halsted,  56  Hun,  530. 

201  Hoffman  v.  Shields,  4  W.  Va.  490;  Snider  v.  Brown,  3  W.  Va. 
143;  Williams  v.  Michenor,  3  Stock.  520;  Eountree  v.  McKay,  6  Jones 

Eq.  87. 

202  Hagan  v.  Walker,  34  How.  29. 
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liis  creditors,  as  where  he  has  effected  an  insurance  on 
his  life,  payable  to  his  heirs.  Under  such  circum- 
stances, if  the  executor  or  administrator  has  no  inter- 
est in  the  moneys  recoverable  under  the  policy,  he  need 
not  be  made  a  party  defendant  to  a  creditors'  suit  seek- 
ing to  reach  them.=**"  Hence,  if  the  object  of  the  bill 
is  merely  to  reach  a  mortgagor's  equity  of  redemption, 
the  mortgagees  need  not  be  made  parties.^***  If  there 
are  several  cojudgment  debtors,  they  should  all  be 
joined  as  defendants  in  a  creditors'  bill,*"^  unless  it  is 
shown  that  some  of  them  are  insolvent,  and  that  their 
joinder  would  be  useless.^**®  To  reach  an  interest  in 
lands  held  by  the  defendant  under  a  contract  of  sale, 
the  vendor,  if  he  be  living,  or  his  heir  or  administrator, 
if  he  be  dead,  must  be  made  parties.^*"'  If  the  real 
estate  of  a  deceased  defendant  is  primarily  liable,  his 
heirs  may  be  made  parties,  and  his  administrator 
omitted.^*  On  the  death  of  a  defendant  pending  the 
suit,  his  heirs  and  devisees  should  be  made  parties  be- 
fore proceeding  to  a  decree.^""  On  a  creditor's  bill,  to 
reach  the  interest  of  an  heir  and  have  it  applied  to 
the  payment  of  a  judgment  against  him,  the  admin- 
istrator need  not  be  made  a  party.^*"  Holders  of  prop- 
erty acquirerl  by  several  distinct  conveyances  fraudu- 
lently made  by  the  same  grantor  may  all  be  joined  as 

203  Tompkins  v.  Levy,  87  Ala.  263,  13  Am.  St.  Eep.  31. 
204WGSsel  V.  Brown.  10  Lea.  ns.5. 

206  Child  V.  Brace,  4  Paige,  309;  Commercial  Bank  v.  Meacli.  7 
Paiffe,  449;  Thomas  v.  Adams,  30  111.  37;  Bennett  v.  McGuire,  58 
Barb.  625;  5  Lans.  183. 

200  Williams  v.  Hubbard,  1  Mich.  446;  Van  Cleef  v.  Slckels,  2  Edw. 
Ch.  392. 

207  McNab  V.  Heald,  41  III.  326. 

208  Gary  v.  May,  16  Ohio,  66. 

200  Sexton  v.  Crockett,  23  Gratt.  857. 

210  McArthur  v.  Hoysradt,  11  Paige,  495. 
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defendants  in  the  suit  to  vacate  such  conveyances.^^^ 
In  New  York,  the  administrator  and  the  heii's  of  a  de- 
ceased person  cannot  be  joined  as  parties  defendant.-^^ 
In  a  suit  to  set  aside  an  assignment  made  for  the  ben- 
efit of  creditors,  it  is  said  that  they  need  not  be  made 
parties  defendant.^'^  The  judgment  debtor,^***  or  iu 
the  event  of  his  death  his  executor  or  administrator,-^" 
should  -be  a  party  defendant.  If  the  proceeding  is  to 
reach  real  estate,  his  heirs  and  devisees  cannot  be  af- 
fected by  it,  iinless  made  parties.^^^  All  persons  claim- 
ing as  grantees  or  encumbrancers  must  be  made  par- 
ties defendant  if  the  complainant  desires  their  claim  to 
be  treated  as  subordinate  to  his.''^''  If  the  suit  is  to 
reach  property  fraudulently  transferred,  the  fact  that 
the  claims  of  these  persons  are  separate  and  distinct,  as 
where  they  assert  title  in  severalty  to  different  parcels 
of  land,  does  not  render  their  union  as  defendants  a 

211  Boyd  V.  Hoyt,  5  Paige,  65;  Morton  v.  Weil,  33  Barb.  30;  11  Abb. 
Pr.  421;  Hamlin  v.  Wright,  23  Wis.  491;  Chase  v.  Searles,  45  N.  H. 
511;  Pierson  v.  David,  1  Iowa,  23;  Reed  v.  Stryker,  12  Abb.  Pr.  47; 
4  Abb.  App.  26;  Brinlierhoff  v.  BroTvn,  6  Johns.  Ch.  139;  Newbould 
V.  Warrin,  ]4  Abb.  Pr.  80;  North  v.  Bradway,  9  Minn.  183;  Planters' 
Bank  v.  Walker,  7  Ala.  926;  Fellows  v.  Fellows,  4  Cow.  682,  15 
Am.  Dec.  412;  Hammond  v.  H.  B.  I.  M.  Co.,  20  Barb.  378;  Wade  v. 
Rusher,  4  Bosw.  537. 

212  Butts  V.  Genung,  5  Paige,  2.o4. 

213  Therasson  v.  Hickok,  37  Vt.  454;  Grover  v.  Wakeman,  11  Wend. 
187,  25  Am.  Dec.  624;  Irwin  v.  Keen,  3  Whart.  347:  McKinley  v. 
Combs,  1  T.  B.  Mon.  105;  Bank  of  N.  A.  v.  Suydam,  1  Code  R.,  N.  S.. 
325;  6  How.  Pr.  379. 

214  Lawrence  v.  Bank,  35  N.  Y.  320;  Miller  v.  Hall,  70  N.  Y.  252; 
Gaylords  v.  Kelshaw.  1  Wall.  81;  Sewall  v.  Russell,  2  Paige,  175; 
Love.ioy  v.  Irelan,  17  Md.  525,  79  Am.  Dec.  667. 

215  Allen  V.  A'^estal,  60  Ind.  245;  Boggs  v.  McCoy,  15  W.  Va.  344; 
Bachman  v.  Sepulveda,  39  Cal.  G88. 

216  McNab  V.  Heald,  41  111.  326;  Gary  v.  May,  16  Ohio,  66;  Sexton 
V.  Crockett,  23  Gratt.  857. 

217  Gray  v.  Schenck,  4  N.  Y.  460;  Ward  v.  HoUins,  14  Md.  158; 
Tlchenor  v.  Allen,  13  Gratt.  15;  Bowen  v.  Gent,  54  Md.  555. 
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misjoinder.  If  they  are  all  affected  by  the  fraudulent 
transfer,  it  is  a  common  bond  of  union  from  which 
they  cannot  escape,  and  the  complainant  may  pursue 
them  jointly  as  well  as  severally.^^* 

It  is  scai'cely  necessary  to  remark  that,  as  to  persons 
properly  made  defendants  in  a  creditors'  suit,  they  are 
entitled  to  interpose  every  defense  tending  to  show 
that  no  relief  should  be  granted  as  against  them,  and 
if  their  equities  are  equal  or  superior  to  those  of  the 
complainant,  he  cannot  prevail.^^*  They  may,  if  neces- 
sary, assert  their  equities  by  cross-bills,  and  in  addi- 
tion to  meeting  the  case  as  sought  to  be  made  by  the 
complainants,  may  urge  affirmative  causes  of  com- 
plaint existing  in  their  favor,  and  obtain  relief  there- 
on.^" 

§  434.  The  Lien  Acquired  by  a  Creditor's  Bill.— Upon 
a  bill  filed  by  a  simple  contract  creditor  he  obtains  no 
right  to  priority  in  the  distribution  of  the  fund  reached 
by  the  bill.^^^  In  Alabama,  Tennessee,  and  Virginia, 
the  statutes  empowering  simple  contract  creditors  to 
maintain  creditors'  suits  place  them  on  the  same  foot- 
ing as  judgment  creditors,  and  therefore  entitle  them 
to  a  lien  by  virtue  of  the  prosecution  of  the  suit  when 
a  judgment  creditor  is  so  entitled.^^     The  existence 

218  Brady  v.  McCosker,  1  N.  T.  214;  Williams  v.  Neel,  10  Rich.  Bq. 
338,  73  Am.  Dec.  94;  Chase  v.  Searles,  45  N.  H.  519;  Trego  v.  Skin- 
ner, 42  Md.  432;  De  Wolf  v.  Sprague  Mfg.  Co.,  49  Conn.  282;  Welsh 
V.  Welsli.  105  Mass.  229;  Donnovan  v.  Dunning,  69  Mo.  436. 

210  Brannin  v.  Broaddus,  94  Ky.  33;  Cole  v.  Lee,  45  N.  J.  Eq.  779. 

=20  Alabama  etc.  S.  Co.  v.  McKeever,  112  Ala.  134;  Sharp  v.  Hicks, 
94  Ga.  624;  Stubendorf  v.  Hoffman,  23  Neb.  360;  Clark  v.  Figglns, 
31  W.  Va.  156,  13  Am.  St.  Rep.  860;  Casto  v.  Greer,  44  W.  Va.  332. 

221  Day  V.  Washburn,  24  How.  352;  Robinson  v.  Stewart,  10  N.  Y. 
189;  Barton  v.  Bryant,  2  Ind.  189;  McNaughton  v.  Lamb.  2  lid. 
642;  In  re  Spragins,  44  S.  C.  65;  Talley  v.  Curtain,  .54  Fed.  Rep.  43. 

222  Evans  v.  Welch,  63  Ala.  250;  Brooks  v.  Gibson,  7  Lea,  271; 
Davis  V.  Bonnpy,  89  Va.  755;  Wallace  v.  Trpnkle,  27  Grntt.  47!). 
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of  the  lien  in  favor  of  the  complainant  in  a  creditors' 
suit  is  not  universally  conceded.  Thus,  the  pendency 
of  such  a  suit,  under  the  statutes  of  Massachusetts, 
neither  creates  a  lien  on  the  property  subject  thereto, 
nor  prevents  alienations  thereof  pendente  lite.*^*  It 
has  elsewhere  been  held  that  a  suit  to  reach  property 
transferred  in  fraud"  of  creditors  brought  such  property 
"within  the  control  of  the  court,  which  would  distribute 
it  among  all  creditors  of  the  defendant  without  giving 
any  preference  in  favor  of  him  who  had  brought  the 
suit,  though  he  did  not  profess  to  sue  for  the  benefit 
of  any  but  himself.^^* 

Whatever  may  have  been  the  rule  sustained  by  the 
earlier  decisions,  it  is  now  settled  by  a  decided  pre- 
ponderance of  the  authorities  in  this  country  that  one 
entitled  to  maintain  a  creditors'  suit  is  not  compelled 
to  proceed  on  behalf  of  other  creditors,  but  may  act 
for  himself  alone,  and,  by  so  doing,  he  may  create  a 
lien  in  favor  of  himself  when  his  suit  is  either  to  reach 
assets  not  subject  to  execution  at  law  or  to  remove 
fraudulent  transfers  from  property  liable  to  execution. 
In  either  of  these  contingencies,  the  judgment  creditor 
who  first  institutes  a  suit  and  serves  his  subpoena,  or 
otherwise  entitles  himself  to  the  benefit  of  the  law  of 
lis  pendens,  oibtains  a  lien  upon  the  assets  which  his 
bill  seeks  to  reach.  Upon  obtaining  a  decree,  he  is  en- 
titled to  the  fruits  of  his  diligence,  irrespective  of 
pendente  lite  alienations  or  encumbrances.^^^    The  fil- 

223  Trow  V.  Lovett.  122  Mass.  570;  Squire  v.  Lincoln,  137  Mass. 
399:  Powers  v.  Baymond.  137  Mass.  483;  Fish  v.  Fiske,  154  Mass. 
302;  Titcomb  v.  Bradlee,  159  Mass.  190. 

224  Doherty  v.  Holliday,  137  Ind.  -282;  Gracey  v.  Davis,  3  Strob. 
Eq.  58,  51  Am.  Dec.  663;  Curlee  v.  Rembert,  37  S.  C.  214. 

225  .Teffres  v.  Coclirane.  48  X.  Y.  671:  Roberts  v.  A.  &  W.  S."  R.  R. 
Co.,  25  Barb.   662;  United   States  Bank  v.  Burke,  4    Blackf.   141; 
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ing  of  the  bill  and  the  service  of  process  are,  in  equity, 
equivalent  to  a  levy  upon  the  property.^^**  If  several 
creditors'  bills  are  filed  at  different  times,  they  are  en- 
titled to  priority  in  the  order  of  their  filing. ^^'''  To 
create  a  lien,  it  is  probably  essential  that  the  property 
sought  to  be  reached  be  described,  in  the  bill '  so  defi- 
nitely that  one  reading  it  is  chargeable  with  notice  of 
such  property,  and  if  it  is  not  sufficient  in  this  respect, 
and  hence  must  be  amended,  the  lien  cannot  antedate 
the  amended  bill.*^* 

Other  creditors  cannot  participate  in  the  funds  real- 
ized until  after  the  complainant  has  been  satisfied.'*^" 

George  v.  WllUamson,  26  Mo.  190,  72  Am.  Dee.  203;  Dargaa  v.  War- 
ing, 11  Ala.  988,  46  Am.  Dec.  234;  Scott  v.  Coleman,  5  T.  B.  Mon. 
73;  Newdigate  v.  Lee,  9  Dana,  20;  Harrison  v.  Battle,  1  Dev.  Eq. 
541;  McCalmont  v.  Lrawrence,  1  Blatclif.  232;  Weed  v.  SmuU,  3  Sand. 
Ch.  273;  Stanton  v.  Keyes,  14  Ohio  St.  443;  Bridgman  v.  McKisslck, 
15  Iowa,  260;  PuUis  v.  Robison,  73  Mo.  201,  39  Am.  Rep.  497;  Brooks 
V.  Gibson,  7  Lea,  271;  Petway  v.  Hoskins,  12  Lea,  107;  Beck  v.  Bur- 
dett,  1  Paige,  305,  19' Am.  Dec.  436;  Miller  v.  Sherry,  2  Wall.  249. 

228  Storm  V.  Waddell,  2  Sand.  Ch.  494;  Clarkson  v.  De  Peyster,  3 
Paige  320;  Cummings  v.  McCuUough,  5  Ala.  324;  Gracey  v.  Davis, 
3  Strob.  Bq.  55,  51  Am.  Dec.  663;  Utica  Ins.  Oo.  v.  Power,  3  Paige, 
365;  Bloodgood  v.  Clark,  4  Paige,  574;  Stanton  v.  Keyes,  14  Ohio  St. 
443;  Maiders  v.  Culver,  1  Duvall,  164;  Ames  v.  Blunt,  5  Paige,  13; 
Weed  V.  Pierce,  9  Cow.  722;  Albany  C.  B.  v.  Schermerhorn,  Clarke 
Ch.  297;  Miller  v.  Sherry,  2  Wall.  238;  Farnham  v.  Campbell,  10 
Paige,  598;  Chittenden  v.  Brewster,  2  Wall.  191;  Werborn's  Ad.  v. 
Kahn,  93  Ala.  201;  Talcott  v.  Grant  W.  Co.  131  111.  248;  Russell  v. 
Chicago  T.  &  S.  B.,  139  111.  538;  Davidson  v.  Burke,  143  111.  139,  36 
Am.  St.  Rep.  367;  Holbrook  v.  Ford,  153  111.  633,  46  Am.  St.  Rep. 
917;  Union  N.  B.  v.  Lane,  177  111.  171,  70  Am.  St.  Rep.  216;  Lane 
V.  Union  N.  B.,  75  111.  App.  299;  Ware  v.  Delahaye,  95  la.  667; 
Kitchen  v.  Lowery,  127  N.  Y.  53;  Boorum  &  P.  Co.  v.  Armstrong 
(Tenn.  Ch.  App.),  37  S.  W.  1095;  Cole  v.  Terrell,  71  Tex.  549; 
Sweeney  v.  Sugar  R.  Co.,  30  W.  Va.  443,  8  Am.  St.  Rep.  88;  Bragg 
V.  Gaynor,  85  Wis.  468. 

227  Brooks  V.  Wilson,  53  Hun,  173. 

228  Boorum  &  P.  Oo.  v.  Armstrong  (Tenn.  Ch.  App.),  37  S.  W.  1095. 

229  Boynton  v.  Bawson,  1  Clarke  Ch.  584;  Hone  v.  Henriques,  13 
Wend.  240,  27  Am.  Dec.  204;  Fields  v.  Sands,  8  Bosw.  685;  Bridg- 
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"The  lien  is  given  by  the  court  in  the  exercise  of  its 
jurisdiction  to  entertain  the  bill  and  to  grant  the  relief 
prayed  for;  and  to  distribute  the  proceeds  of  the  sale 
for  the  benefit  of  others,  equally  with  the  execution 
creditor  first  filing  the  bill,  would  be  to  contradict  the 
very  principle  of  the  jurisdiction  itself,  and  defeat  the 
very  remedy  it  promised;  for  the  fruits  of  litigation, 
according  to  the  rule  of  equality,  would  have  to  be 
divided,  not  only  with  other  judgment  and  execution 
creditors  but,  as  Avell,  with  all  creditors  whether  their 
claims  had  been  reduced  to  judgment  or  not."  ^^ 

If  property  consists  of  chattels  subject  to  execution 
at  law,  so  that  the  plaintiff  can  levy  his  writ  thereon, 
it  is  not,  before  it  vests  in  the  receiver,  so  bound  by  a 
bill  that  it  cannot  be  levied  and  sold  under  an  execu- 
tion issued  by  another  creditor.^^^  Property  acquired 
by  the  defendant  subsequently  to  the  filing  of  the  bill 
is  not  bound  by  it.^'*^  And  the  general  declaration  is 
sometimes  made  that  no  lien  can  be  acquired  by  a 
creditor's  bill  except  when  the  creditor  cannot  acquire 
a  lien  at  law.^^  At  all  events  where,  prior  to  the  fil- 
ing of  a  bill,  a  person  has  a  legal  lien  on  the  property, 

man  v.  McKissick.  15  Iowa.  260;  Gordon  v.  Lowell,  21  Me.  251; 
Lyon  V.  Bobbins,  4G  IH.  276;  McDermutt  v.  Strong.  4  Johns.  Oh.  687; 
Corning  v.  White,  2  Paige,  566,  22  Am.  Dec.  659;  Fitch  v.  Smith, 
10  Paige,  9;  Hammond  v.  H.  R.  I.  &  M.  Co.,  20  Barb.  378;  Burrell  v. 
Leslie,  6  Paige,  445:  Senter  v.  Williams,  61  Ark.  189,  54  Am.  St. 
Rep.  200;  Puget  Sound  N.  B.  v.  Levy,  10  Wash.  499,  45  Am.  St  Rep. 
803;  ante,   §432. 

230  Freedman's  S.  &  T.  Co.  v.  Earle,  110  TJ.  S.  710. 

231  First  Nat.  Bank  v.  Gage,  93  111.  172;  Bowry  v.  Odell,  4  Ohio 
St.  623;  Lansing  v.  Easton,  7  Paige,  364;  Storm  v.  Badger,  8  Paige, 
130;  Storm  v.  Waddell,  2  Sand.  Ch.  494;  Van  Alstyne  v.  Cook,  25 
N.  y.  489;  Becker  v.  Torrance,  31  N.  Y.  631;  Davenport  v.  Kelly,  42 
N.  Y.  193;  Mann  v.  Pentz,  2  Sand.  Ch.  257;  First  N.  B.  v.  Shuler,  153 
N.  Y.  163,  60  Am.  St.  Rep.  601. 

232  First  Nat.  Bank  v.  Gage,  93  111.  172. 

233  Hubbs  V.  Bancroft,  4  Ind.  388. 
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by  judgment  or  otherwise,  his  lien  cannot  be  impaired 
by  the  proceedings  in  chancery  subsequent  thereto,  and 
a  title  derived  under  his  lien  is  paramount  to  title  de- 
rived under  a  sale  authorized  by  the  proceedings  in 
chancery.^"*  The  antecedent  liens  of  the  respective 
parties  remain  as  before  the  suit  was  brought.  Hence, 
if  several  attachment  creditors  join  in  a  suit  for  the 
purpose  of  having  a  pre-existing  attachment  declared 
fraudulent  and  void  as  against  them,  a  decree  granting 
them  the  relief  prayed  for  does  not  affect  their  priority 
as  among  one  another.  That  is  still  controlled  by  the 
dates  of  the  levies  of  their  respective  writs.^*'  If  a 
bill  to  set  aside  a  transfer  results  in  declaring  that  such 
transfer,  though  not  fraudulent,  was  not  intended  to 
be  absolute,  but  only  to  stand  as  security  for  a  debt, 
this  security  will  not  be  impaired  by  the  decree.^^*  A 
fraudulent  grantee,  after  a  decree  is  entered  against 
him,  is  not  precluded  from  purchasing  and  taking  an 
assignment  of  the  complainant's  judgment,  in  which 
event  the  other  creditors  must  concede  it  precedence  in 
the  distribution  of  the  proceeds  of  the  property  to  the 
same  extent  to  which  it  would  have  been  entitled  but 
for  such  transfer.^^'' 

231  Scouton  V.  Bender,  3  How.  Pr.  185;  Chautauque  Co.  Bank  v. 
Kisley,  39  N.  Y.  369,  75  Am.  Dec.  347;  St.  Louis  v.  Keane,  27  Mo. 
App.  642;  TTnited  States  etc.  L.  Co.  v.  Miller  (Tenn.  Ch.  App.),  47  S. 
W.  17;  Craig  v.  Hope,  95  Va.  275. 

235  Bamberger  t.  Voorhees,  99  Ala.  292.  This  rule  is  elsewhere 
denied,  and  it  is  held  that  the  several  attachment  creditors,  by  pool- 
ing their  claims  and  .ioining  in  a  common  suit,  waive  their  priori- 
ties, and  hence  are  entitled  to  share  in  the  property  recovered  in 
proportion  to  the  amount  of  the  debts  held  by  them  respectively 
and  secureid  by  their  attachments.  Craig  v.  California  V.  Co.,  30 
Or.  43. 

230  Fenton  v.  Morgan,  16  Wash.  30. 

237  Daisy  R.  M.  Co.  v.  Ward,  6  N.  D.  317. 
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Some  difficulty  may  be  experienced  in  applying  the 
rule,  that  creditors'  suits  do  not  supplant  pre-existing 
liens  to  the  lien  of  judgments  as  against  lands  trans- 
ferred in  fraud  of  creditors.  They  have  a  right  to  levy 
executions  and  to  proceed  to  sell  such  lands  as  if  such 
transfers  had  not  been  made,  and  the  right  to  sell  lands 
under  a  judgment  usually  carries  with  it  the  right 
to  have  the  judgment  operate  as  a  lien.  It  has  hence 
been  held  in  at  least  one  state  that  a  judgment  ren- 
dered against  a  fraudulent  grantor,  after  the  execu- 
tion of  his  grant,  is  a  lien  on  the  property  described 
therein.^"**  In  another  state,  precisely  an  opposite  con- 
elusion  has  been  reached.  Hence,  it  is  there  held  that 
the  judgment  creditor  first  filing  his  bill  obtains  pri- 
ority over  other  judgment  creditors  irrespective  of  the 
dates  of  their  several  judgments,  provided  all  were 
rendered  after  the  fraudulent  transfer,  and  where, 
therefore,  the  fraudulent  grantor  did  not  appear  to 
have  any  interest  in  the  property.^^*  When,  however, 
the  existence  of  a  lien  by  judgment  against  property 
transferred  in  fraud  of  creditors  is  affirmed,  it  must 
follow  that  if  a  subsequent  judgment  creditor  prose- 
cutes a  suit  as  such,  and  procures  the  appointment  of 
a  receiver  therein  who  sells  real  property  of  the  judg- 
ment debtor,  the  title  of  the  purchaser  is  subordinate 
to  that  of  a  purchaser  under  an  execution  issued  upon 
the  senior  judgment,  the  holder  of  which  was  not  a 
party  to  the  creditors'  suit.  Such  suit  cannot  impair 
the  right  of  a  holder  of  a  prior  lien  by  judgment  to  pro- 
ceed at  law,  nor  lessen  the  effect  of  an  execution  sale 
resulting  from  his  so  proceeding.^^^^ 

238  First  N.  B.  v.  Maxwell,  123  Cal.  360,  69  Am.  St.  Rep.  64. 

230  Union  N.  B.  v.  Lane,  177  111.  171,  69  Am.  St.  Rep.  216. 

230a  ahautauque  Comnty  Bank  v.  Rlsley,  13  N.  Y.  369,  75  Am.  Dec. 

347. 
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On  the  death  of  a  defendant,  after  the  bringing  of  a 
creditor's  suit,  and  before  the  appointment  of  a  re- 
ceiver therein  the  suit  cannot  be  revived;  ^^  but  the 
property  passes  to  the  administrator  of  the  deceased 
subject  to  the  creditor's  lien.^*^  Probably,  this  rule  is 
inapplicable  vrhen  the  property  consists  of  chattels 
subject  to  execution  at  law;  as  to  these  it  is  generally 
held  that  no  lien  attaches  prior  to  the  appointment  of  a 
receiver.^*^  The  creditor's  lien  is  not  destroyed  by  the 
subsequent  institution  of  proceedings  by  or  against  the 
debtor,  under  the  bankrupt  law  of  the  United  States. 
The  title  of  the  assignee  in  bankruptcy  is  subordinate 
to  the  lien  acquired  by  the  creditor's  bill.^** 

It  is  essential  to  the  priority  of  lien  of  which  we  have 
spoken  that  he  who  claims  it  should  have  sued  for  him- 
self alone,  for  if  he  professes  to  act  for  others  as  well 
as  himself,  they  are  entitled  to  share  in  the  benefits 
of  his  proceeding,  and  hence  his  lien  is  not  paramount 
to  theirs.^**  A  like  result  may  follow  when,  thougli 
different  suits  are  commenced,  all  are  consolidated  and 
jointly  prosecuted  for  the  common  benefit.^*'  A  cred- 
itors' suit  may  be,  in  effect,  prosecuted  for  the  benefit 
of  several  creditors,  though  this  does  not  appear  by  the 

2<o  Mathews  v.  Nellson,  3  Edw.  Ch.  346. 

241  Brown  V.  Nichols,  9  Abb.  Pr.,  N.  S.,  1;  42  N.  T.  26;  King  v. 
Goodwin,  130  111.  102,  17  Am.  St.  Rep.  277;  Gooding  v.  King,  30  111. 
App.  169. 

242  First  N.  B.  v.  Shiiler,  153  N.  Y.  163,  60  Am.  St.  Rep.  601. 

243  Storm  V.  Waddell,  2  Sand.  Ch.  494;  Watfclns  v.  Pinkney,  3 
Edw.  Ch.  533;  Sedgwick  v.  Menck,  1  Nat.  Bank.  Reg.  675;  6  Blatchf. 

156;  Smith  v. ,  4  Edw.  Ch.  653;  Stewart  v.  Isidor,  1  Nat.  Bank. 

Reg.  485;  5  Abb.  Pr.,  N.  S.,  68;  Carr  v.  Fearington,  63  N.  C.  560; 
Clarke  v.  Rlst,  3  McLean,  494;  Wooten  v.  Clark,  23  Miss.  75;  Fetter 
V.  Clrode,  4  B.  Mon,  482. 

244Pennell  v.  Lamar  I.  Co.,  73  111.  303;  Younger  v.   Massey,  41 
S.  C.  50;  George  v.  St.  Louis  etc.  R.  Co.,  44  Fed.  Rep.  117. 
245  Jones  V.  Fayerweather,  46  N.  J.  Eq.  237. 
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record.  If  so,  the  complainant  is  not  entitled  to  pre- 
cedence over  the  others,  as  where,  by  agreement  be- 
tween creditors  of  a  common  debtor,  one  of  them  is  per- 
mitted to  obtain  a  judgment  in  advance  of  the  others 
for  the  purpose  of  filing  a  creditors'  bill.^*®  Even 
where  suit  is  brought  on  behalf  of  the  complainant  and 
others,  he  may  acquire  priority  over  them  by  their 
failure,  after  knowledge  of  the  suit,  to  offer  to  partici- 
pate therein  and  to  share  its  burdens.  They  cannot 
safely  stand  aloof,  and  thereby  acquire  the  benefits  of 
the  suit  while  they  avoid  its  perils.^*"^ 

t*t  Talcott  V.  Grant  W.  &  S.  Co.,  131  111.  248. 
tit  Thompson  v.  Reno  S.  B.,  19  Nev.  291;  Williams  t.  Glbbes,  17 
How.  254. 
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CHAPTER  XXXI. 

ENJOINING  PROCEEDINGS   UNDER  EXECUTION. 

§  435.    Injunction  will  not  issue  where  there  is  a  remedy  at  law. 

§  436.    Injunctions  on  account  of  errors  and  irregularities. 

§  437.  Injunction  to  prevent  the  sale  of  the  property  of  one  persoifc 
under  a  writ  against  another. 

§  437  a.  Injunction  to  prevent  dispossession  of  one  person  under  a 
writ  against  another. 

i  438.    Injunctions  to  prevent  the  clouding  of  titles. 

§  439.  Injunctions  to  prevent  sale  of  homestead  and  exempt  prop- 
erty. 

i  440.    Compelling  particular  property  to  be  first  sold. 

§  441.    Injunctions  in  aid  of  proceedings  in  banlsruptcy. 

§  441  a.  Under  the  National  Bankruptcy  Act  of  1898. 

§  435.  Injunction  will  not  Issue  where  there  is  a  Rem- 
edy at  Law. — As  a  judgment  is  ordinarily  harmless 
until  an  execution  is  issued  for  its  enforcement,  it  very 
frequently  happens  that  no  attempt  is  made  to  enjoin 
the  plaintiff  from  taking  full  advantage  of  his  judg- 
ment until  he  has  taken  out  his  writ  and  is  about  to 
compel  satisfaction.  Then  the  defendant's  proceeding- 
in  equity  usually  takes  the  form  of  an  injunction 
against  the  present  enforcement  of  the  writ,  and  seeks 
as  its  ultimate  object  to  prevent  the  plaintiff  from 
using  his  judgment  for  any  purpose  whatever.  But 
while  a  proceeding  in  equity  may  seek  to  restrain  the 
service  of  an  execution,  yet  the  whole  ground  upon 
which  the  plaintiff  seeks  redress  may,  and  usually  does, 
arise  out  of  the  judgment.  In  such  a  case  the  entire 
litigation  may  be  conducted  to  a  successful  issue  with- 
out any  attack  being  made  on  the  execution  and  the 
most  perfect  regularity  in  the  issue  of  the  execution 
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and  in  the  subsequent  proceedings  may  be  unavailing 
to  defeat  tlie  plaintiff's  claim  for  relief.  An  execution 
may  be  enjoined  because  the  judgment  ought  not  to  be 
enforced.  But  in  considering  whether  it  ought  to  be 
enjoined  for  that  cause,  reference  must  be  had  to  the 
law  of  judgments  rather  than  to  the  law  of  executions. 
The  law  of  judgments  is  not  embraced  within  the  scope 
of  this  work.  We  shall  therefore  confine  ourselves  to 
the  consideration  of  the  cases  in  which  executions  axe 
sought  to  be  restrained  in  equity,  not  for  any  vice  in 
the  judgments  on  which  they  are  based,  but  because  of 
vices,  either  in  the  execution  itself,  or  in  the  proceed- 
ings which  have  been  or  are  about  to  be  taken  under  it. 
Perhaps  all  the  cases  which  may  be  encountered  in  the 
investigation  of  this  subject  cannot  be  harmonized. 
But  the  general  principle  which  has  governed  most  of 
them  and  which  ought  to  govern  all,  is  this:  Tliat 
equity  will  never  interfere  except  to  prevent  a  wrong- 
ful and  inequitable  act,  and  then  only  when  the  com- 
plainant is  without  any  adequate  remedy  at  law.* 
Hence  the  refusal  to  enjoin  a  void  judgment,  when  an 
adequate  remedy  exists  by  motion  in  the  original  ac- 
tion.* Therefore,  whenever  it  is  claimed  that  a  party 
is  entitled  to  an  injunction  because  of  some  wrong  or 
irregularity  either  in  the  issuing  of  process  or  in  some 
act  done  or  threatened  thereunder,  the  first  inquiry  is, 
whether  he  has  some  adequate  remedy  at  lawl  If  the 
answer  must  be  affirmative,  no  injunction  can  properly 
issue  in  his  behalf.^ 

1  Mclnaoe  v.  Hazelton.  19  Wis.  567,  88  Am.  Dec.  701;  Greenup  v. 
Brown,  Breese,  25.S;  Beard  v.  Foreman,  Breese,  385;  Imlay  v.  Car- 
pentier,  14  Cal.  173;  Garstin  v.  Asplin,  1  Madd.  150;  Gunby  v,  Bell, 
40  Ga.  133;  Macy  v.  Lloyd,  23  Ind.  60. 

2  Unco  V.  Brown,  73  Cal.  3;  Partin  v.  Luterloh,  6  Jones  Bq.  341. 

3  Triest  v.  Enslen,  106  Ala.  180;  Drisg's  Bank  v.  Norwood.  49  Ark. 
136,  4  Am.  St.  Rep.  30;  Hughes  v.  Melville,  60  111.  App.,419;  Com- 
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§  436.  Injunctions  on  Account  of  Errors  and  Irregu- 
larities.— Equity  will  not  enjoin  a  judgment  on  account 
of  mere  errors  and  irregularities  in  the  proceedings  not 
of  so  serious  a  character  as  to  render  it  void*  No 
doubt  the  same  rule  applies  to  proceedings  for  the  pur- 
pose of  restraining  the  levy  or  sale  of  property  under 
execution.  Courts  of  equity  do  not  presume  to  exer- 
cise supervisory  power  over  courts  of  law  with  a  view 
of  correcting  the  decisions  of  legal  tribunals;  they  in- 
terfere, only  in  cases  of  fraud,  accident,  mistake,  sur- 
prise, or  where  some  unconscionable  use  of  a  legal 
right  or  title  is  made  or  threatened.  If  an  execution 
is  irregularly  issued,  or  is  being  executed  in  an  irregu- 
lar, oppressive,  or  fraudulent  manner,  the  court  out  of 
which  it  issued  can  usually,  on  motion,  grant  appro- 
priate and  adequate  relief;  and  where  it  can  do  so, 
equity  will  not  interpose,^  except  to  stay  proceedings 
until  the  ordinary  means  of  obtaining  redress  can  be 
pursued  at  law.  Hence  equity  has  refused  to  interfere 
where  the  writ  issued  prematurely;®  where  an  officer 
was  about  to  sell  without  first  having  an  appraisement 
made;  '^  where  a  levy  had  been  made  on  personal  prop- 
erty without  first  exhausting  defendant's  real  estate;  * 

merclal  N.  B.  v.  Stoddard,  70  111.  App.  79;  Henderson  v.  Rainbow, 
76  la.  320;  Ricks  v.  Richardson,  70  Miss.  424;  Howell  v.  Thomason, 
34  M^.  Va.  794. 

*  Freeman  on  Judgments,  §  487. 

B  Lasselle  y.  Moore,  1  Blackf.  226;  Gregory  v.  Ford,  14  Cal.  138,  73 
Am.  Dec.  639;  Ammons  v.  Whitehead,  31  Miss.  99;  Elliott  v.  Elmore. 
17  Ohio,  27;  Eyster's  Appeal,  65  Pa.  St.  473;  Tooley  v.  Gridley,  3 
Smedes  &  M.  493,  41  Am.  Dec.  628;  Union  I.  Worljs  v.  Bassiclj  M. 
Co.,  10  Colo.  24. 

8  Dayton  v.  Com.  Bank,  6  Rob.  (La.)  17;  Williams  v.  Douglass, 
47  I-a.  An.  12T7. 

T  Robinson  v.  Chesseldlne,  4  Scam.  332.  Contra,  Robinson  v. 
Peri'y,  4  Tex.  273. 

8  Farrell  v.  McKee,  36  111.  225. 
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where  the  defendant  had  been  discharged  from  liabil- 
ity by  a  decree  in  bankruptcy;  **  where  the  judgment 
on  which  the  writ  issued  had  been  reversed;  ^^  where 
the  writ  issued  for  an  excessive  amount;  ^^  or  in  viola- 
tion of  an  agreement  to  stay  execution;  ^^  or  upon  a 
dormant  judgment;  ^^  or  the  levy  is  excessive;  "  or  the 
officer  is  about  to  sell  land  under  a  private  judgment, 
which  the  statutes  of  the  state  do  not  permit/^  or  per- 
sonal property  exempt  from  execution;  ^^  or  the  de- 
fendant desires  the  postponement  of  the  sale  until  he 
can  have  surveys  made  and  the  property  platted  in  sub- 
divisions, to  enable  the  probable  realization  of  a 
greater  price;  ^'^  and  where  an  officer,  in  the  honest 
exercise  of  his  discretion,  had  refused  to  adjourn  a 
sale.** 

Courts  have  not  been  at  all  harmonious  in  the  dis- 
position which  they  have  made  of  applications  to  en- 
join proceedings  under  executions  on  the  ground  of 
irregularities,  or  because  of  matters  which  can  be  re- 
dressed at  law.  Thus  executions  have  been  enjoined 
because  issued  on  a  dormant*"  or  lost  judgment,^  or 
after  the  death  of  the  plaintiff,^*  or  because  property 
was  struck  off  at  a  price  grossly  disproportionate  to  its 

»  Green  v.  Thomas,  17  Cal.  86. 

10  Fahs  V.  Roberts,  54  111.  192. 

11  Trlest  V.  Enslen,  106  Ala.  180;  Gorusch  v.  Thomas,  57  Ind.  334. 

12  Moulton  V.  Knapp,  85  Cal.  385. 

13  Coward  v.  Chastain,  99  N.  C.  443,  6  Am.  St.  Rep.  533. 
1*  Lambeth  v.  Sentell,  38  La.  An.  691. 

IB  Dunn  V.  Baxter,  30  AV.  Va.  672. 

16  Bailey  v.  Wade,  24  Mo.  App.  186. 

17  Reeves  v.  Bolles,  95  Ga.  404. 

18  Skillman  v.  Holcomb,  1  Beas.  Ch.  131. 

19  North  V.  Swing,  24  Tex.  193;  conti-a,  Coward  t.  Chastain,  99 
N.  C.  443,  6  Am.  St.  Rep.  533. 

20  Cyrus  V.  Hicks,  20  Tex.  483. 

21  Meek  v.  Bunker,  33  Iowa,  169. 


§  436      ENJOINING  PROCEEDINGS  UNDER  EXECUTION.         2344 

value  by  reason  of  a  misunderstanding,^^  or  a  levy  waa 
made  in  violation  of  an  agreement,^'  or  the  interest  of 
the  defendant,  being  that  of  a  mortgagee  of  chattels, 
the  officer  had  advertised  the  fee  for  sale,**  or  the  levy 
was  invalid,  and  the  taking  of  the  property  seized 
would  greatly  diminish  the  value  of  that  remaining  in 
the  possession  of  the  trustee.^®  If  the  judgment  has 
been  satisfied  either  prior  or  subsequent  to  the  issue 
of  the  execution,  the  defendant  has  an  adequate  rem- 
edy by  motion  to  the  court,  which  may  quash  the  writ, 
or  order  satisfaction  of  the  judgment  to  be  entered. 
Hence  there  is,  in  ordinary  circumstances,  no  necessity 
for  invoking  the  aid  of  equity  because  the  writ  has 
been  satisfied;  and  if  unnecessarily  invoked,  such  aid 
ought  to  be  denied.-** 

When  from  any  cause  the  person  about  to  be  injured 
by  the  enforcement  of  a  satisfied  judgment  has  no  rem- 
edy at  law,*'^  or  when  his  legal  remedy  has  been  ex- 
hausted,^* he  may  obtain  an  injunction.  If  the  satis- 
faction of  the  judginent  is  denied,  and  hence  an  issue 
of  fact  is  presented  for  trial  and  determination,  the 
remedy  by  motion,  because  it  does  not  permit  of  a  reg- 
ular and  advantageous  trial  of  this  issue,  ought  not 

22  Ciirran  v.  Georgia  L.  &  T.  Co.,  104  Ga.  682;  Radzuweit  v.  Wat- 
kins,  53  Neb.  412;  Hunt  v.  Fisher.  29  Fed.  Rep.  801. 

23  Gibson  v.  McClay,  47  Neb.  900. 

2*  Stratton  v.  Packer  fN.  J.),  14  Atl.  587. 

25  Sumner  v.  Crawford,  91  Tex.  129. 

2»  Cline  V.  Low,  3  Ind.  527;  Goruscli  v.  Tliomas,  57  Md.  334;  Mor- 
rison V.  Speer.  10  Gratt.  228;  Howell  v.  Tliomason,  34  W.  Va.  794; 
JIarsh  V.  Haywood,  6  Humph.  210;  Parker  v.  Jones,  5  Jones  Bq.  276, 
75  Am.  Dec.  441;  Ilall  v.  Taylor,  18  W.  Va.  544;  Lansing  v.  Eddy, 
1  Johns.  Ch.  49.  Contra,  Harper  v.  Terry,  16  La.  Ann.  216;  Craw- 
ford V.  Thurmond.  3  Leigh,  85. 

27  Mallory  v.  Norton,  21  Barb.  424;  Shaw  v.  Dwight,  16  Barb.  536; 
McFarland  v.  Dilly,  5  W.  Va.  135. 

28  Meyer  v.  TuUy,  46  Cal.  70. 
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to  be  regarded  as  adequate,  and  hence  the  defendant 
should  be  allowed  to  secure  relief  by  an  independent 
suit.^^  A  tender  of  satisfaction  refused  by  the  plain- 
tiff entitles  the  defendant  to  the  remedy  by  injunction 
in  the  same  circumstances  in  which  he  would  be  en- 
titled thereto  in  the  event  that  the  amount  tendered 
had  been  received  by  the  plaintiff.^"  Where  the  de- 
fendant in  a  judgment  in  replevin  had  tendered,  and 
the  plaintiff  had  refused  to  accept,  the  property  de- 
scribed in  the  judgment,  the  latter  was  enjoined  from 
proceeding  under  execution  to  collect  the  value  of  the 
property.*^  He  is  also  entitled  to  an  injunction  where 
property  not  included  in  the  writ  of  replevin  has  been 
taken  from  his  possession,  and  is  about  to  be  sold.^^ 

A  plaintiff  will  be  enjoined  from  making  a  vexatious 
use  of  his  writ,^^  or  from  selling  at  a  time  when,  on 
account  of  pestilence  or  war,  a  sale  must  almost  cer- 
tainly result  in  a  great  sacrifice.^*  If  property  is  in- 
volved in  litigation  in  a  suit  of  replevin,  and  is  thereby 
placed  in  custodia  legis,  it  is  not  subject  to  levy  under 
execution,  and  if  levied  upon,  the  sale  will  be  en- 
joined.'*® 

§  437.  To  Prevent  the  Sale  of  One  Person's  Property 
under  Execution  against  Another.- -The  property  of  one 

29  Thompson  v.  liaughlin.  91  Cal.  313;  Jphnson  v.  Kitch.  100  Ind. 
30;  Wray  v.  Chandler,  64  Ind.  146;  Woodburn  v.  Friend,  19  La.  An. 
496;  McClelland  v.  Crook,  4  Md.  Ch.  898;  Greenfield  v.  Hutton,  1 
Baxt.  216;  Harrison  M.  W.  v.  Templeton,  82  Tex.  443. 

30  Collier  v.  Sapp,  49  Ga.  93;  Bowen  v.  Claris.  46  Ind.  405;  Mc- 
Clellan  v.  Marshall,  19  la.  561,  87  Am.  Dec.  454. 

31  McClellan  v.  Marshall,  19  Iowa,  561.  87  Am.  Dec.  454. 

32  Brody  V.  Chittenden,  106  la.  340. 

S3  Colt  V.  Cornwell,  2  Root,  109;  Natalie  C.  Co.  v.,  Ryon,  188  Pa. 

St.  138. 

34  McGown  V.  Sanford,  9  Paige,  290. 

ss  Huntington  v.  Bell,  2  Port.  51;  Cooper  v.  Newell,  36  Miss.  316; 
Hyan  v.  Parris,  48  Kan.  765. 
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person  may  be  seized  under  an  execution  against  au- 
otlier.  The  question  tlien  arises,  whether  equity  will 
interpose,  at  the  suit  of  the  true  owner,  for  the  purpose 
of  preventing  a  sale  and  compelling  the  restoration  of 
the  property.  We  are  by  no  means  certain  that  all 
the  answers  which  have  been  given  to  this  question 
can  be  harmonized.  But  the  true  answer  is  undoubt- 
edly this:  If  the  title  or  circumstances  of  the  complain- 
ant, or  the  peculiar  character  of  the  property,  is  such 
that  he  has  no  adequate  remedy  at  law,  equity  will 
come  to  his  aid.  If,  on  the  other  hand,  Ms  legal  rem- 
edy is  adequate,  he  cannot  successfully  seek  redress 
outside  of  the  common-law  courts.^®  Ordinarily,  a  per- 
son whose  property  is  seized  under  a  writ  against  an- 
other may,  at  law,  sustain  an  action  to  recover  its  pos- 
session, or  if  he  prefers  to  do  so,  he  may  obtain  dam- 
ages commensurate  with  its  value  in  an  action  of  tres- 
pass or  trover.  If  it  consists  of  real  estate,  ot  other 
property  which  has  not  been  taken  from  his  possession, 
he  may  successfully  resist  all  actions  for  its  recovery, 
by  proving  that  it  was  his,  and  therefore  beyond  the 
power  of  an  execution  against  the  judgment  debtor. 
Generally,  where  he  can  resort  to  either  of  these  reme- 
dies, equity  will  not  restrain  the  sale,^'^  unless  it  will 

86  Bowyer  v.  Creigh,  3  Hand.  25;  Allen  v.  Freeland,  3  Rand.  170; 
Lewis  V.  Levy,  16  Md.  85;  Freeland  v.  Reynolds,  16  Md.  416. 

37  Chappell  V.  Cox,  18  Md.  513;  Markley  v.  Rand,  12  Cal.  275; 
Hammon  v.  St.  John,  4  Yerg.  107;  Du  Pre  v.  Williams,  5  Jones  Eq. 
96;  Miller  v.  Crews,  2  Leigh,  570;  Sevier  v.  Ross,  1  Freem.  Ch.  519; 
Howell  V.  Howell,  o  Ired.  Bq.  258;  Rowe  v.  Coclirell,  1  Bail.  Eq. 
126;  Hall  v.  Davis,  5  J.  J.  Marsh.  290;  Coughron  v.  Swift.  18  111. 
414;  Watkins  v.  Logan,  3  T.  B.  Mon.  21;  Bouldin  v.  Alexander,  7  T. 
B.  Mon.  425;  Freeman  v.  Elmendorf,  3  Halst.  Ch.  475,  655;  Johnson 
V.  Conn.  Bank,  21  Conn.  148;  Kenyon  v.  Clarke,  2  R.  I.  67:  Hender- 
son V.  Morrill,  12  Tex.  1;  Dawes  v.  Taylor,  35  N.  J.  Eq.  40:  D.  &  1. 
Co.  V.  School  Trustees,  35  N.  J.  Eq.  181;  Taylor's  Appeal,  93  Pa. 
St.  21;  Baker  v.  Rlnehard,  11  W.  Va.  238;  Allen  v.  Winstandly,  135 
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result  in  injuries  to  the  complainant  not  susceptible  of 
pecuniary  estimation.  If  the  claimant  of  the  property 
is  a  lessor,  or  from  any  other  cause  is  not  entitled  to 
the  immediate  possession,  he  cannot  sustain  either  of 
the  actions  at  law  heretofore  mentioned;  his  legal  rem- 
edy is  regarded  as  inadequate,  and  equity  will  come  to 
his  aid.^*  For  a  like  reason,  equity  will  assist  a  claim- 
ant whose  title  is  equitable  only.^* 

Sometimes  property  seized  upon  is  of  such  special 
and  peculiar  value  to  its  owner  that  he  could  not,  by  an 
action  at  law,  recover  damages  which  would  be  at  all 
adequate  to  the  injury  sustained  by  its  conversion. 
This  is  the  case  with  relics,  heirlooms,  mementoes,  and 
other  property  having  little  market  value,  but  ines- 
timable to  their  owner.  Equity,  because  of  the  inade- 
quacy of  the  legal  remedy,  will  compel  such  property 
to  be  restored  to  its  owner."*"  This  rule  of  equity  was 
very  frequently  and  successfully  invoked  in  the  south- 
ern states,  for  the  purpose  of  preventing  the  sale  of 
slaves  under  executions  against  persons  other  than 
their  owners.*^  In  some  instances,  the  sale  of  prop- 
erty under  levy  has  been  enjoined  because  the  writ  was 
against  a  person  not  the  owner,  and  the  owner's  busi- 

Ind.  105;  McCormick  v.  Elddle,  10  Mont.  467;  Lehman  v.  Roberts, 
86  N.  Y.  232;  Bristol  v.  Hallytiurton,  93  N.  C.  384;  Gatewood  v. 
Burns,  99  N.  C.  357;  Bostic  v.  Young,  116  N.  C.  766;  Purinton  v. 
Davis,  66  Tex.  455;  Mann  v.  Wallis,  75  Tex.  611;  Dunn  v.  Baxter, 
30  W.  Va.  672. 

88  Ford  V.  Rigby,  10  Cal.  449. 

89  Orr  V.  Griffin,  3  J.  J.  Marsli.  269. 

•40  Lowther  v.  Lowtlier,  13  Ves.  95;  Arundel  v.  Phipps,  10  Ves.  140; 
Nutbrown  v.  Ttiornton,  10  Ves.  163;  Henderson  v.  Vaulx.  10  Yerg. 
30. 

41  Bell  V.  Greenwood,  21  Ark.  249;  Sanders  v.  Sanders.  20  Ark. 
610;  Henderson  v.  Vaulx,  10  Yerg.  30;  Randolph  v.  Randolph,  6 
Rand.  194;  Sims  v.  Harrison,  4  Leigh,  346;  Kelly  v.  Scott.  5  Gratt. 
479;  McCreery  v.  Sutherland,  23  Md.  471,  87  Am.  Dec.  578;  Williams 
V.  Wright,  9  Humph.  493. 
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ness  would  be  broken  up,  and  his  credit  ruined,  if  the 
sale  were  allowed  to  proceed.  In  such  cases,  the  legal 
remedy  is  obviously  inadequate.*^  Equity  will  also 
restrain  a  sale  when  it  would  create  a  cloud  on  the  title 
of  the  true  owner.*^  In  Pennsylvania,  if  the  property 
of  a  wife  is  levied  upon  under  an  execution  against  her 
husband,  the  sale  will  be  enjoined  if  her  title  is  con- 
ceded.** But  if  her  title  is  denied,  the  sale  will  be 
allowed  to  proceed,  and  the  question  of  title  left  open 
for  settlement  in  such  action  as  the  purchaser  may 
bring  against  her  to  recover  possession.*^  In  Missouri, 
the  right  of  a  wife  to  appeal  to  a  court  of  equity  for  the 
protection  of  her  separate  property  against  her  hus- 
band or  his  creditors  is  conceded,  and  she  may,  there- 
fore, obtain  an  injunction  against  its  sale  on  an  execu- 
tion against  him.*®  Where  the  presumption,  from  the 
acquisition  of  title  in  the  name  of  a  married  woman,  is, 
that  it  is  community  property,  and  therefore  subject 

42  Watson  V.  Sutherland,  5  Wall.  74;  Walker  v.  Hunt.  2  W.  Va. 
491,  98  Am.  Dec.  779;  McCreery  v.  Sutherland,  23  Md.  471,  87  Am. 
Dec.  578;  Funk  v.  Brooklyn  G.  Co.,  53  N.  Y.  Supp.  1086. 

43  See  §  438. 

*4  Hunter's  Appeal,  40  Pa.  St.  194;  Allen  v.  Benners,  30  Leg.  Int. 
76. 

*5  winch's  Appeal,  61  Pa.  St.  424;  Dyer  v.  People's  Bank,  31  Leg. 
Int.  28;  Keeser  v.  Johnson,  31  Leg.  Int.  384;  Shuster  v.  Bennett,  31 
Leg.  Int.  204;  Scheferling  v.  Huffman.  4  Ohio  St.  241,  62  Am.  Dec. 
281.  In  New  Jersey,  it  has  been  held  that  a  -wife  cannot  en.ioln 
the  sale  of  her  separate  property  under  an  execution  against  her 
husband,  because  she  has  an  adequate  remedy  at  law.  Emery  v. 
Vansickpl,  15  N.  J.  Eq.  144.  But  in  most  circumstances,  such  a 
sale  would  cloud  the  wife's  title  to  her  property,  and  on  that  ac- 
count we  think  she  is  entitled  to  an  injvmction  to  prevent  it  from 
being  made.  Callioun  v.  Cozens,  3  Ala.  498;  Smith  v.  Bank  of 
AA'adesborough,  4  Jones  Eq.  304;  Bush  v.  Bush,  3  Strob.  Eq.  131,  51 
Am.  Dec.  675;  Alverson  v.  Jones.  10  Oal.  12,  70  Am.  Dec.  089;  Gold- 
smith V.  Michel,  19  La.  Ann.  272.  See.  also,  Johnsor.  v.  Vail,  14 
N.  J.  Eq.  423. 

*6Holthaus  V.  Hombosth,  60  Mo.  439. 
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to  execution  against  her  husband,  the  sale  of  such  prop- 
erty, if  it  be  her  separate  estate,  under  a  writ  against 
him,  must  necessarily  create  a  cloud  on  her  title,  and 
she  is,  therefore,  entitled  to  an  injunction  to  prevent 
it.*'' 

It  must  be  admitted  that  several  decisions  in  various 
states  are  of  such  a  character  as  to  warrant  the  enjoin- 
ing of  a  sale  whenever  any  property  has  been  seized 
under  a  writ  against  a  stranger  to  the  title.**  In  Indi- 
ana, different  rules  are  applicable  to  real  and  to  per- 
sonal property.  An  owner  of  realty  may,  by  injunc- 
tion, prevent  the  levy  thereon  or  the  sale  thereof  under 
a  writ  against  another;*®  but  the  owner  of  personal 
property,  under  like  circumstances,  is  l6ft  to  his  rem- 
edy at  law."" 

Whether  equity  will,  in  any  case,  stay  a  sale  of  the 
property  of  a  partnership  under  an  execution  against 
one  of  the  partners,  is  still  an  unsettled  question.  In 
New  York,  the  early  cases  answered  this  question  in 
the  negative."^  More  recently,  it  has  been  decided,  in 
at  least  one  instance  that  an  injunction  ought  to  issue 
whenever  it  is  shown  that  the  partner  against  whom 

4T  Tibbetts  v.  Fore,  TO  Cal.  242. 

*8Ainis  V.  Myers,  16  How.  492;  Wilson  v.  Butler,  3  Munf.  559; 
Hardy  v.  Broaddus,  35  Tex.  668;  Cropper  v.  Ooburn,  2  Curt.  465. 
The  cases  of  McCulloch  v.  Hollingsworth,  27  Ind.  115,  Bach  v.  Good- 
rich, 9  Rob.  (La.)  391,  Downing  v.  Mann,  48  Ala.  266,  and  Key  City 
G.  L.  Co.  V.  Munsell.  19  Iowa,  305,  all  seem  to  have  been  decided 
on  the  ground  that  equ*ty  will  always  enjoin  an  execution  sale 
against  a  person  not  the  owner  of  the  property.  But  in  each  of 
these  cases  the  execution  levied  was  against  a  grantor  of  the  com- 
plainant. The  injunction  in  each  case  was,  therefore,  warranted 
by  the  principle  stated  in  the  next  section. 

49  Bishop  V.  Moorman.  98  Ind.  1,  49  Am.  Rep.  731;  Petry  v.  Am- 
brosher,  100  Ind.  510;  Scobey  v.  Walker,  114  Ind.  254. 

60  Allen  V.  Winstandley,  135  Ind.  105. 

61  Moody  V.  Payne,  2  .Tohns.  Ch.  548;  Mowbray  v.  Lawrence,  22 
How.  Pr.  107;  13  Abb.  Pr.  317. 
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the  writ  issued  has,  in  fact,  no  interest  in  the  property 
about  to  be  sold.^^  In  Ohio  a  sale  under  an  execution 
against  one  of  the  partners  will  be  stayed  in  equity, 
at  the  instance  of  the  others,  until  an  accounting  can 
be  had  and  his  interest  ascertained.*^  A  creditor  of  a 
partnership  who  has  attached  its  property  is  entitled 
to  protection  against  a  precedent  judgment  or  execu- 
tion against  the  firm  which  is,  as  against  his  interests, 
invalid  and  unenforceable,  and  should  be  awarded  an 
injunction  to  protect  the  property  from  such  ante- 
cedent judgment  or  writ,''* 

§  437  a.  Injunction  to  Prevent  Dispossessing  One 
Person  under  a  Writ  against  Another. — The  unlawful 
ejecting  of  one  from  his  home  or  lands  is,  in  contem- 
plation of  law,  an  irreparable  injury.  It  is  true,  he 
has  a  remedy  by  action  against  the  officer  to  recover 
the  damages  sustained.  He  may  also  sue  in  ejectment 
to  recover  the  possession  of  which  he  is  unlawfully  de- 
prived, or  he  may  proceed  by  motion  in  the  court 
whence  the  writ  issued,  and  procure  an  order  direct- 
ing restitution  to  him  of  whatever  has  been  unlawfully 
taken  from  him  by  the  officer.*'"  But  all  these  reme- 
dies require  him  to  submit  to  being  dispossessed  of  his 
land,  and  to  having  that  possession  turned  over  to  a 
hostile  claimant.  They  are  manifestly  inadequate.  If 
the  writ  does  not  authorize  the  officer  to  dispossess 
him,  but  the  latter  nevertheless  tttreatens  so  to  do,  an 
injunction  may  properly  issue  to  prevent  the  proposed 
wrong.** 

82  Turner  v.  Smith,  1  Abb.  Pr.,  N.  S.,  804. 

63  Place  V.  Sweetzer,  16  Ohio,  142;  Siitellffe  v.  Dohrman,  18  Ohio, 
181,  51  Am.  Dec.  450;  Cropper  v.  Coburn,  2  Curt.  465. 
5«  Schuster  v.  Rader,  13  Colo.  329. 
»5  Post,  §  476. 
»o  Williamson  v.  Russell,  18  W.  Va.  612;  Goodnough  v.  Sheppard, 
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§  438.  Injunctions  to  Prevent  the  Clouding  of  Titles.— 
Equity  will  interfere  to  remove  a  cloud  from  the  title 
of  the  true  owner;  and  whatever  it  will  remove  as  a 
cloud  after  it  has  been  created,  equity  will,  if  applied 
to  in  proper  time,  prevent  from  being  created.""^  A 
sale  under  execution  often  constitutes  a  cloud  on  the 
title  of  the  true  owner,  although  he  is  not  a  party  to 
the  writ.  Where  a  sale  which  is  threatened  to  be 
made  under  execution  will,  if  made,  cloud  the  title  of 
the  true  owner,  he  may,  by  application  to  equity,  pre- 
vent the  sale  from  being  made.^*  Where  a  sale,  if 
made,  would  create  a  title  under  which  the  purchaser 
could  in  ejectment  recover  against  the  true  owner,  un- 
less the  latter  placed  his  own  title  in  evidence,  or  by 
some  other  means  established  the  invalidity  of  the  pur- 
chaser's title,  then  such  sale  is  a  cloud  on  the  title  of 
the  true  owner.*'*  Hence,  if  an  execution  against  a 
person  who  had  once  been  the  owner  of  the  property  is 
levied  upon  it,  and  it  is  no  longer  liable  to  levy  and  sale 
under  such  execution,  the  present  owner  of  the  prop- 
erty may  in  equity  prevent  his  title  from  being  clouded 

28  111.  81;  Springs  v.  Schenck,  99  N.  C.  5.51,  6  Am.  St  Rep.  552; 
Bushong  V.  Rector,  32  W.  Va.  311,  25  Am.  St.  Rep.  817. 

BT  Fulton  V.  Hanlow,  20  Oal.  484;  Davis  v.  Clark,  26  Ind.  424,  89 
Am.  Dee.  471;  Stevens  v.  Mulligan,  167  Mass.  84;  Parks  v.  People's 
Bank,  97  Mo.  130,  10  Am.  St.  Rep.  295. 

ts  Bufld  V.  Long,  13  Fla.  28S;  McPike  v.  Pen,  51  Mo.  63:  Mer- 
chants' Bank  v.  Evans,  51  Mo.  345;  Oakley  v.  Trustees,  6  Paige, 
262;  Tear  v.  Mathews,  Wright  (Ohio),  371;  Scott  v.  Onderdonk, 
14  N.  Y.  9,  67  Am.  Dec.  106;  Bennett  v.  McFadden,  61  111.  334; 
Limell  v.  Battery,  17  R.  I.  243.  The  cases  of  Hart  v.  Marshall, 
4  Minn.  294;  Montgomery  v.  McBwen,  9  Minn.  103;  Armstrong 
V.  Sanford.  7  Minn.  49;  Drake  v.  Jones,  27  Mo.  428;  Kuhn  v.  McNeil, 
47  Mo.  389— seem  to  conflict  with  the  general  rule. 

»»  Murphy  v.  Mayor  etc.  of  Wilmington,  6  Houst.  108,  22  Am.  St. 
Rep.  345;  Wilhoit  v.  Cunningham,  87  Cal.  457;  Clifton  v.  Anderson, 
40  Mo.  App.  616;  Van  Wyck  v.  Knevals,  106  U.  S.  370;  Rich  v.  Brax- 
ton, 158  TJ.  S.  407. 
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by  such  sale.***  But  if  the  title  to  be  created  by  a  sale  is 
such  that  its  invalidity  can  be  determined  from  inspec- 
tion, or  that  the  true  owner  need  offer  no  evidence  to 
protect  himself  from  it,  then  it  is  not  a  cloud  on  his 
title,  and  the  sale  will  not  be  enjoined.**^  A  sale  of 
the  property  of  a  wife,  under  an  execution  against  her 
husband,  is  usually  regarded  as  creating  a  cloud  upon 
her  title.    Hence  it  will  be  enjoined.®^ 

§  439.  The  Sale  of  Homestead  Property  under  execu- 
tion has  frequently  been  enjoined.  The  injunction  in 
such  cases  has  uniformly  been  justified,  upon  the 
ground  that  the  sale,  if  permitted  to  be  made,  would 
create  a  cloud  on  the  defendant's  title.^  In  Iowa, 
where  it  is  evident  that  all  the  land  claimed  as  a  home- 
stead cannot  be  held  as  exempt,  it  is  insisted  that  the 

60  Pixley  v.  Hugging,  15  Cal.  127;  Englund  v.  Lewis.  25  Cal.  337; 
Bacli  V.  Goodricli,  9  Rob.  (La.)  391;  Downing  v.  Mann,  43  Ala.  266; 
Martin  v.  Hewett,  44  Ala.  418;  Key  City  G.  L.  Co.  v.  Munsell,  19 
Iowa,  305;  Sliattuclt  v.  Carson,  2  Cal.  588;  Pettit  V.  Shepherd,  5 
Paige,  493,  28  Am.  Dec.  437;  Norton  v.  Beaver,  5  Oliio,  178;  Bank  of 
United  States  v.  Schultz,  2  Ohio,  471;  McCuUoch  v.  Hollingsworth, 

27  Ind.  115;  Porter  v.  Pico,  55  Cal.  165;  Sharpe  v.  Tatnall,  5  Del.  Ch. 
302. 

«i  Meloy  V.  Dougherty,  16  Wis.  269;  Moore  v.  Cord,  14  Wis.  213; 
Davidson  v.  Seegar,  15  Fla.  671;  Scott  v.  Onderdonk,  14  N.  Y.  9, 
67  Am.  Dec.  106;  Pixley  v.  Huggins,  15  Cal.  127;  Gamble  v.  St. 
Louis,  12  Mo.  617;  Hughes  v.  Melville,  60  111.  App.  419;  Reyes  v. 
Middleton.  36  Fla.  99,  51  Am.  St.  Rep.  17. 

62  Alverson  v.  .Tones,  10  Cal.  9,  70  Am.  Dec.  689;  Culver  v.  Rogers, 

28  Cal.  520;  Nixon  v.  Nash,  12  Ohio  St.  651,  80  Am.  Dec.  390.  See> 
also,  §  437.  ^ 

63  Volger  V.  Montgomery,  54  Mo.  577;  13  Am.  Law  Reg.  244;  Duim 
v.  Tozer,  10  Cal.  167;  Tucker  v.  Kenniston,  47  N.  H.  2(57,  93  Am. 
Dec.  425;  Conklin  v.  Foster,  57  111.  104;  Marriner  v.  Smith,  27  Cal. 
649;  Culver  v.  Rogers,  28  Cal.  520:  Roth  v.  Insley,  86  Cal.  140; 
Ketchin  v.  McCarley,  26  S.  C.  1,  4  Am.  St.  Rep.  674;  Webb  v. 
Hayner,  49  Fed.  Rep.  001.  The  cases  cited  above  arose  where  home- 
steads had  been  created  under  the  state  exemption  laws.  In  Miller 
V.  Little,  47  Cal.  348,  the  same  rule  was  applied  to  lands  acquired 
under  United  States  homestead  laws. 
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claimant  has  a  complete  remedy  at  law  by  taking  the 
proceeding  therein  provided  for  the  segregation  of  his 
homestead,  and  that  in  the  absence  of  any  resort  to 
such  proceeding,  or  any  showing  that  it  would  not 
prove  adequate,  he  is  not  entitled  to  an  injunction.^* 
In  Texas,  the  sale  of  personal  property  was  enjoined 
because  it  was  by  law  exempt  from  execution.^  No 
reason  for  the  decision  was  given,  and  we  doubt 
whether  any  suflftcient  reason  can  be  found.  The  ten- 
dency to  protect  the  exemption  right  in  personal  prop- 
erty by  the  issuing  of  injunctions  is,  nevertheless,  in- 
creasing."® The  remedy  at  law,  where  exempt  per- 
sonal property  is  seized,  is  in  most,  and  perhaps  in  all, 
cases  adequate  for  the  protection  of  the  interests  of  the 
claimant.  Where  such  is  the  case,  an  injunction 
should  be  denied.'^''  We  admit,  however,  that  in  many 
instances,  the  remedy  at  law  may  be  inadequate,  and 
that  by  showing  it  to  be  so,  the  claimant  may  entitle 
himself  to  relief  in  equity. 

§  440.  Compelling  Particular  Property  to  be  First  Sold. 
Equity  will  interpose  to  prevent  a  judgment  creditor 
from  proceeding  in  such  a  manner  as  will  needlessly 
destroy  or  imperil  the  interests  of  alienees  or  encum- 
brancers of  the  judgment  debtor.  Thus  if  an  execu- 
tion is  a  lien  upon  two  or  more  parcels  of  property,  and 
some  person  other  than  the  judgment  creditor  has  a 
junior  lien  on  one  of  those  parcels  only,  it  is  manifest 

•«  Henderson  v.  Rainbow,  76  la.  320. 

«5  Nichols  V.  Claiborne,  39  Tex.  368;  Stein  v.  Freiberg,  64  Tex.  271. 

86  McMichael  v.  Bckman,  26  Fla.  43;  Smith  v.  Lufford,  36  Fla. 
481,  51  Am.  St.  Rep.  37;  Cunningham  v.  Conway,  25  Neb.  615, 

07  Drlgg's    Bank    v.  Norwood,  49    Ark.  135,  4    Am.  St.  Rep.  30; 
Bailey  v.  Wade,  24  Mo.  App.  186;  Parsons  v.  Hartman,  25  Or.  547, 
42  Am.  St.  Rep.  803. 
Vol.  III.-148 
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that  if  tlie  latter  were  allowed  to  first  sell  that  prop- 
erty which  is  subject  to  the  lien  of  the  former,  such 
lien  would  be  utterly  destroyed.  This  destruction 
naight  be  wanton  in  its  nature,  because  made  while  the 
debtor  had  abundance  o.f  property  to  satisfy  the  execu- 
tion without  resorting  to  that  which  is  subject  to  the 
junior  lien.  In  such  a  case,  equity  will  require  the 
execution  creditor  to  first  sell  the  property  which  is  not 
liable  to  the  junior  lien,  and  will  restrain  him  from  sell- 
ing the  property  which  is  subject  to  such  lien  until 
after  he  shall  have  first  exhausted  the  other  property 
subject  to  his  writ.**  "We  fully  recognize  the  force  of 
the  equitable  doctrine  applied  to  creditors  having  liens 
on  different  funds,  namely,  that  a  person  having  two 
funds  to  satisfy  his  demands  shall  not,  by  his  election, 
disappoint  a  party  who  has  only  one  fund,  or,  as  stated 
by  Chancellor  Kent  with  his  accustomed  clearness,  in 
Cheesebrough  v.  Millard,  1  Johns.  Oh.  409,  7  Am. 
Dec.  494:  'If  a  creditor  has  a  lien  on  two  different 
parcels  of  land,  and  another  creditor  has  a  lien  of  a 
younger  date  on  one  of  those  parcels  only,  and  the  prior 
creditor  elects  to  take  his  whole  demand  out  of  the  laud 
on  which  the  junior  creditor  has  a  lien,  the  latter  will 

ssHenshaw  v.  Wells,  9  Humph.  568;  York  &  J.  S.  B.  F.  Co.  v. 
Jersey  Co.,  Hopk.  460;  Ramsey's  Appeal,  2  Watts,  228,  27  Am.  Dec. 
301;  Hannegan  v.  Hannah,  7  Blackf.  353;  Bruner's  Appeal,  7  Watts 
&  S.  269;  Applegate  v.  Mason,  13  Ind.  75;  Ingalls  v.  Morgan,  10 
N-  Y.  178;  Findlay  v.  Bank  of  United  States,  2  McLean,  44;  Cheese- 
borough  V.  Millard,  1  Johns.  Ch.  409,  7  Am.  Dec.  494;  Alston  v. 
Munford.  1  Brock.  266;  Evertsen  v.  Booth.  19  Johns.  486;  Besley  v. 
Lawrence,  11  Paige,  581;  Mechanic's  Bank  v:  Edwards,  1  Barb.  271; 
Baine  v.  Williams,  10  Smedes  &  M.  113;  Geller  v.  Hoyt,  7  How.  Pr. 
265;  Trimmer  v.  Bayne,  9  Ves.  209;  Lanoyv.  Athol,  2  Atk.  446;  Lee 
V.  Gregory,  12  Neb.  282;  Banks  v.  Speers,  103  Ala.  436;  Francis  v. 
Herren,  101  N.  O.  497;  Hall  v.  Stevenson,  19  Or.  153,  20  Am.  St. 
Rep.  803;  Hudkins  v.  Ward,  30  W.  Va.  204,  8  Am.  St.  Rep.  22; 
Gotzlan  v.  Shakman,  89  Wis.  52,  46  Am.  St.  Rep.  820. 
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be  entitled  either  to  have  the  prior  creditor  thrown 
upon  the  other  fund,  or  to  have  the  prior  lien  assigned' 
to  him,  and  to  receive  all  the  aid  it  can  afford  him.' 
This  principle,  derived  from  the  civil  law,  and  incorpo- 
rated into  the  English  chancery  law,  is  sometimes 
called  the  doctrine  of  substitution,  and  is  most  usually 
applied  to  the  marshaling  of  assets  in  bankruptcy 
•cases,  and  the  like.  The  operation  of  the  principle  is 
not  affected  by  the  nature  of  the  property  which  con- 
stitutes the  double  fund,  but  applies  whenever  a  para- 
mount creditor  holds  collateral  security,  or  can  resort 
collaterally  to  other  real  or  persional  estate  for  the  sat- 
isfaction of  the  debt."  ****  If  the  judgment  debtor  has 
sold  any  part  of  the  property  which  is  subject  to  the 
lien  of  the  writ  or  judgment,  equity  will  protect  the 
alienee,  if  it  can  do  so  without  injustice  to  the  creditor. 
Hence  it  will  enjoin  the  latter  from  selling  the  prop- 
erty purchased  by  the  former,  until  after  he  has  sold 
all  other  property  liable  to  sale  under  the  writ.'^"  If 
the  judgment  debtor  has  aliened  different  parcels  of 
land  at  different  times,  equity  will  compel  the  creditor 
to  sell  such  parcels  inversely  to  the  order  of  their 
alienation.''*    But  it  must  be  remembered  that  equity 

«»  Ross  V.  Duggan,  5  Col.  85. 

TO  Agricultural  Bank  v.  Fallen,  8  Smedes  &  M.  359,  47  Am.  Dec. 
92;  .Tames  v.  Hubbard,  1  Paige,  228;  Russell  v.  Houston,  5  Ind.  180; 
Welch  V.  Tittsworth,  22  How.  Pr.  474;  Clowes  v.  Dickenson,  5  Johns. 
Ch.  235;  9  Cow.  403;  Rollins  v.  Thompson,  18  Smedes  &  M.  522; 
Hurd  V.  Baton,  28  111.  122;  Thompson  v.  Murray,  2  Hill  Ch.  204,  29 
Am.  Dec.  68;  Balne  v.  Williams,  10  Smedes  &  M.  113;  Massie  v. 
Wilson,  16  Iowa,  390;  Sidener  v.  White,  46  Ind.  588;  Houston  v. 
Houston,  67  Ind.  276;  Edwards  v.  Applegate,  TO  Ind.  325;  Commer- 
cial Bank  v.  Western  R.  Bank,  11  Ohio,  444,  38  Am.  Dec.  739;  Mc- 
Olung  V.  Beirne,  10  Leigh,  394,  34  Am.  Dec.  739;  Merchants'  N.  B.  v. 
Stanton,  55  Minn.  211,  43  Am.  St.  Rep.  491. 

TiHunt  V.  Ewing,  12  Lea,  519;  Reniek  v.  Ludington,  20  W.  Va. 
511;  Crawford  v.  Bicheson,  101  111.  351;  James  v.  Hubbard,  1  Paige, 
228;  Gouverneur  v.  Lynch,  2  Paige,  300;  Stephens  v.  Clay,  17  Colo. 
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will  not  interpose  to  enjoin  the  execution  creditor, 
where,  by  so  doing,  it  will  destroy  or  imperil  his  rights, 
or  prevent  him  from  obtaining  that  satisfaction  of  his 
judgment  to  which  he  is  both  legally  and  equitably  en- 
titledJ^ 

The  judgment  creditor  is  entitled  to  sell  the  home- 
stead of  the  defendant  when  his  judgment  is  to  fore- 
close some  mortgage  or  other  lien,  or  when  it  is  based 
upon  some  claim  against  which  the  homestead  exemp- 
tion cannot  prevail.  It  may  be  that  his  lien  also  in- 
cludes other  property.  If  there  are  any  other  persons 
interested  in  such  other  property,  they  will  desire  to 
have  the  homestead  first  sold,  to  free  from  the  plain- 
tiff's judgment  the  property  against  which  thedr  claims 
may  be  enforced,  while  the  defendants,  on  the  other 
hand,  will  seek  to  have  the  other  property  first  sold,  in 
order  that  the  liability  of  the  homestead  to  sale  may 
either  be  terminated,  or  reduced  to  the  lowest  possible 
amount.  Upon  this  subject  the  decisions  are  irrecon- 
cilable. Some  of  them  sustain  the  right  of  purchasers 
or  holders  of  liens  upon  the  nonhomestead  property  to 
compel  a  plaintiff  entitled  to  sell  the  homestead  to  re- 
sort to  it  before  pursuing  the  other  property.'^  But 
the  more  reasonable  view  is,  that  the  equity  of  the 
homestead  claimants  to  retain  their  home  is  at  least, 
equal  to  that  of  their  creditors  to   have  it  sold,  and 

489,  31  Am.  St.  Rep.  328:  Boone  v.  Clark,  129  III.  466;  Orosby  v. 
Farmers'  Bant,  107  Mo.  436;  Libby  v.  Tufts,  121  N.  Y.  172;  Turner 
V.  Flenniken,  164  Pa.  St.  469,  44  Am.  St.  Rep.  624. 

72  .Tames  v.  Hubbard,  1  Paige,  228;  Hudkins  v.  Ward,  30  W.  Va. 
204,  8  Am.  St.  Rep.  22. 

"  White  V.  PoUeys,  20  Wis.  503,  91  An;.  Dec.  432;  Pittman's  Ap- 
peal, 48  Pa.  St.  31.5;  .Tones  v.  Dow,  18  Wis.  241;  Slielly's  Appeal.  RS 
Pa.  St.  373;  Myers'  Appeal,  78  Pa.  St.  452.  The  effect  of  the  Wis- 
consin decisions  has  been  nullified  by  n  statute  of  that  state.  San- 
born &  Berryman's  Ann. Wis.  Stats.,  §  3163. 
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therefore  that  chancery  will  not  aid  the  latter  by  com- 
pelling the  judgment  creditor  to  first  resort  to  the 
homestead.''*  Perhaps  a  more  difilicult  que'Stion  is,  May 
one  who  has  a  lien  on  homestead  and  other  property 
be  compelled  by  the  homestead  claimants  to  first  re- 
sort to  the  latter?  On  the  one  side,  it  is  insisted  that 
the  right  to  compel  a  marshaling  of  assets  never 
existed  in  favor  of  judgment  debtors,  but  only  in  behalf 
of  persons  claiming  under  them,  and  that  the  creation 
of  the  lien  by  the  homestead  claimants  was,  in  effect, 
an  agreement  on  their  part  that  the  lienholder  might 
at  his  discretion  sell  any  of  the  property  which  was  sub- 
ject to  such  lien,  and  that  such  agreement  precludes 
such  claimants  from  exercising  any  control  over  such 
discretionJ**  But  homestead  laws  should  be  liberally 
construed,  and  no  intention  should  be  presumed,  nor 
should  any  interpretation  be  indulged  which  is  at  va- 
riance with  the  natural  and  obvious  purpose  of  the 
parties.  The  claimants,  in  the  absence  of  any  expres- 
sion of  a  contrary  intent,  should  be  presumed  to  intend 
no  further  peril  to  their  homestead  than  necessity  de- 
mands, while  he  who  receives  a  mortgage  from  them 
should  be  regarded  as  obtaining  a  mere  security  for 
his  debt,  and  not  the  right  to  employ  that  security  in 
such  a  mode  as  to  needlessly  imperil  the  homestead. 
Hence  a  mortgage  on  a  homestead  and  other  property 
may  fairly  be  interpreted  as  a  waiver  of  the  homestead 
right  only  so  far  as  may  be  necessary  to  secure  the 
debt;  or,  in  other  words,  as  a  stipulation    that    the 

74  Brown  v.  Cozard.  68  111.  180;  Ray  v.  Adams,  45  Ala.  168;  Mc- 
Arthur  v.  Martin,  23  Minn.  80;  Foley  v.  Cooper,  43  Iowa,  376;  Colby 
T.  Crocker,  17  Kan.  527;  Hodges  v.  Hickey,  67  Miss.  715;  Mitchel- 
son  V.  Smith,  28  Neb.  583,  26  Am.  St.  Rep.  357;  SheU  v.  Young,  32 
S.  C.  462. 

75  Searle  v.  Chapman,  121  Mass.  19;  4  Am.  L.  T.  Rep.  386;  Plain  7. 
Both,  107  111.  588. 
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homestead  may  be  sold,  if  the  other  property  proves 
inadequate  to  satisfy  the  mortgagee's  demand.  Under 
this  interpretation,  the  homestead  claimants  are  en- 
titled to  compel  the  sale  of  the  other  property  in  pref- 
erence to  the  homestead,  and  need  not  submit  to  the 
sale  of  the  homestead  \intil  the  other  securities  have 
been  exhausted,  without  fully  discharging  the  debt.'* 
If  a  mortgagor  is,  as  between  himself  and  his  comort- 
gagors,  a  mere  surety,  he  ma,y  compel  .the  lands  of  the 
latter  to  be  first  sold.'^''' 

There  may,  perhaps,  be  circumstances  which  estop 
a  husband  and  wife  from  claiming  that  other  lands  in- 
cluded in  the  mortgage  with  their  homestead  be  first 
sold,  and  may,  on  the  contrary,  entitle  the  grantee  of 
such  lands  to  have  the  homestead  sold  for  the  purpose 
of  relieving  them  from  liability.  Thus,  where  a  hus- 
band and  wife  executed  a  mortgage  embracing  their 
homestead  and  other  lands,  and  subsequently  conveyed 
the  latter  with  covenants  of  warranty,  it  was  held  that, 
after  their  voluntary  conveyance  with  such  covenants, 
"they  had  no  right  to  insist  that  their  homestead  shall 
be  protected  to  the  displacement  of  a  countervailing 
equity  to  their  grantee,  that  the  portion  of  the  mort- 
gaged premises  retained  by  them  shall  be  the  para- 
mount fund  for  the  payment  of  the  mortgage."  ''* 

70  McLaughlin  v.  Hart,  46  Oal.  639;  Bartholomew  v.  Hook,  23  Cal. 
277;  Butler  v.  Stainback,  87  N.  0.  218;  Wilson  v.  Patton,  87  N.  C. 
318;  Frick  Co.  v.  Ketels,  42  Kan.  527,  16  Am.  St.  Rep.  507;  Miller 
V.  McCarty,  47  Minn.  321,  28  Am.  St.  Rep.  375;  Koen  v.  Brill,  75 
Miss.  870,  65  Am.  St.  Rep.  633;  McCreery  v.  Shaffer,  20  Neb.  179; 
Mitehelson  v.  Smith,  28  Neb.  583,  20  Am.  St.  Rep.  357;  Shell  v.  Young, 
32  S.  C.  462. 

T7  Wilcox  V.  Todd,  64  Mo.  388;  .Tolms  v.  Renrdon,  11  Md.  46."i; 
Knight  V.  Whitehead,  26  Miss.  245;  Loomer  v.  Whoolwright,  3  Sand. 
Ch.  135;  ivroffltt  V.  Roche.  77  Ind.  48. 

78  Merchants'  N.  B.  v.  Stanton,  55  Minn.  211,  43  Am.  St.  Rep.  491. 
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§  441.  Injunctions  from  Courts  of  Bankruptcy.— The 
bankruptcy  act  of  1867  as  subsequently  incorporated 
in  the  Eevised  Statutes  of  the  United  States  provided 
that  when  a  petition  for  an  adjudication  of  involun- 
tary bankruptcy  should  be  filed,  the  court  might  "by 
injunction  restrain  the  debtor,  and  any  other  person, 
from  making  any  transfer  or  disposition  of  any  part  of 
the  debtor's  property"  not  excepted  from  the  operation 
of  the  actJ"  The  district  and  circuit  courts  of  the 
United  States  deemed  the  power  to  issue  injunctions 
enjoining  persons  from  proceeding  in  state  courts  to  be 
necessary  to  a  complete  adjustment  of  the  relative 
rights  of  the  bankrupt  and  his  creditors;  and  these 
subordinate  federal  courts,  finding  this  power  exceed- 
ingly convenient  and  useful,  in  numerous  instances,  af- 
firmed its  existence,  and  proceeded  to  exercise  it  in  a 
most  summary  manner.  In  fact,  the  history  of  the  ad- 
judications made  under  the  late  bankrupt  act  is  but 
an  exhibition  of  the  most  remarkable  usurpation  of 
powers  on  the  part  of  the  district  and  circuit  courts. 
This  usurpation  has,  at  all  proper  opportunities,  been 
checked  and  discountenanced  by  the  supreme  court.^" 
Precisely  when,  if  at  all,  a  court  having  jurisdiction  of 
proceedings  in  bankruptcy  may  enjoin  a  plaintiff  from 
enforcing  an  execution  issued  out  of  a  state  court,  can- 
not be  known  until  the  supreme  court  shall  have  deter- 
mined the  question-  Executions  have,  in  several  in- 
stances, been  enjoined  when  the  levies  thereunder  were 
made  after  the  institution  of  the  proceedings  in  bank- 

T8  Rev.  stats.   U.  S.,  §  5024. 

so  See  Siflitli  v.  Mason,  14  Wall.  419;  Marsliall  v.  Knox,  16  Wall. 
551;  Wilson  v.  City  Bank,  17  Wall.  476;  Mays  v.  Fritton,  20  Wall. 
414;  Doe  v.  Childress,  21  Wall.  642;  Eyster  v.  Gaff,  8  Chic.  L.  N. 
177;  91  V.  S.  521. 
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ruptcj.**^  But  not  satisfied  with  this,  the  lower  courts 
did  not  hesitate  to  proceed  to  take  such  further  steps 
as  were  necessary  to  give  them  that  exclusive  control 
over  the  bankrupt's  assots  which  they  deemed  essential 
to  the  accomplishment  of  the  objects  at  which  they 
supposed  the  act  to  be  directed.  Creditors  having  liens 
which,  prior  to  the  commencement  of  the  proceedings 
in  bankruptcy,  had  been  perfected  by  levies  under  ex- 
ecutions, were,  often  in  a  summary  manner,  forced  to 
relinquish  the  possession  of  the  property  held  under 
their  writs,  to  turn  such  property  over  to  the  debtor's 
assignee,  and  forego  the  realization  of  the  benefit  of 
their  liens  until  it  could  be  accomplished  in  the  federal 
courts.^^  It  is  now  to  be  settled,  beyond  controversy, 
that  if,  before  the  filing  of  the  petition  in  bankruptcy, 
a  levy  has  been  made,  and  the  property  placed  in  cus- 
todia  legis,  the  possession  of  the  ofBcer  holding  the  writ 
cannot  be  disturbed  by  the  court  in  which  the  ]>etition 
is  filed.  The  ofScer,  by  the  levy,  acquires  a  special 
property,  together  with  the  right  to  retain  possession, 
and  to  dispose  of  the  property  as  directed  by  his  writ."'* 

81  Hyde  v.  Bancroft.  8  Nat.  Bank.  Reg.  24;  6  Ben.  392;  Penning- 
ton V.  Sale.  1  Nat.  Bank.  Reg.  572;  .Tones  v.  Leach.  1  Nat.  Bank. 
Reg.  59.5;  In  re  Wallace,  2  Nat.  Bank.  Reg.  134;  1  Deady.  433. 

82  In  re  Mallory.  6  Nat.  Bank.  Reg.  22;  1  Saw.  SS;  2  L.  T.  B.  247: 
In  re  Atkinson,  7  Nat.  Bank.  Reg.  143;  5  L.  T.  B.  320;  4  Chic.  L.  N. 
359;  19  Pittsb.  L.  .T.  188;  Irving  v.  Hughes,  7  Am.  Law  Reg.  209; 
Samson  v.  Burton,  6  Nat.  Bank.  Reg.  403;  5  Ben.  343;  In  re  Ulrich, 
8  Nat.  Bank.  Reg.  15;  6  Ben.  483;  In  re  Bowie,  1  Nat.  Bank.  Reg. 
185;  Sedgwick  v.  Menck,  1  Nat.  Bank.  Reg.  108;  Bump  on  Bank- 
ruptcy, Sth  ed.,  pp.  206,  207,  217. 

83  Townsend  v.  Leonard,  1  Cent.  L.  J.  69;  .Tohnson  v.  Bishop,  1 
Woolw.  324;  Appleton  v.  Bowles,  6  Chic.  L.  N.  192;  Marshall  v. 
Knox,  16  Wall.  551;  8  Nat.  Bank.  Reg.  97;  Campbell's  Case.  1  Abb. 
185;  1  Nat.  Bank.  Reg.  165;  1  L.  T.  B.  30;  In  re  William  Burns,  7 
Am.  Law  Reg.  105;  1  Nat.  Bank.  Reg.  174;  24  Leg.  Int.  357;  Clark 
V.  Binninger,  38  How.  Pr.  841;  3  Nat.  Bank.  Reg.  518;  3  L.  T.  R. 
49;  Tenth  Nat.  Bank  v.  Sanger,  42  How.  Pr.  179;  Ek  parte  Donald- 
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§  441  a.  Proceedings  under  the  National  Bani(ruptcy 
Act  of  1898. — The  provisions  in  the  national  bank- 
ruptcy act  of  1898  are,  in  many  respects,  more  vague 
than  those  of  its  predecessor,  but  we  apprehend  that 
the  decisions  under  the  earlier  statute  will,  in  the  main, 
be  found  applicable  to  the  present  act  in  so  far  as  they 
relate  to  the  subject  here  under  consideration.  Vari- 
ous classes  of  demands  are  excluded  from  the  effect  of 
a  discharge,  among  which  are  judgments  in  actions 
for  fraud  or  obtaining  property  by  false  pretenses  or 
false  representations,  or  for  willful  and  malicious  in- 
juries to  the  person  or  property  of  another,  and  de- 
mands created  by  fraud,  embezzlement,  misappropria- 
tion, or  defalcation  while  acting  as  an  officer  or  in  any 
fiduciary  capacity.***  All  judgments,  attachments, 
and  other  liens  obtained  through  legal  proceedings 
against  the  bankrupt  at  any  time  within  four  months 
prior  to  the  filing  of  the  adjudication,  are,  upon  his  be- 
ing adjudged  a  bankrupt,  deemed  null  and  void,  and 
his  property,  freed  therefrom,  vests  in  his  trustee,  un- 
less the  court  shall  order  the  liens  preserved  thereon 
for  the  benefit  of  the  estate.*^  It  follows  from  this  pro- 
vision, 1,  as  to  judgments  of  the  class  from  which  a  dis- 
charge affords  no  protection,  and  also  those  creating 
liens  upon  the  property  of  the  bankrupt  not  released 
by  his  bankruptcy,  that  some  further  proceeding  may 
be  taken  to  compel  their  satisfaction,  and  2,  that  as  to 
writs  issued  upon  judgments,  the  effect  of  which  is 

son.  7  Am.  Law.  Reg.  213:  Smith  v.  Mason.  14  Wall.  419;  6  Nat. 
Bank.  Keg.  1;  Wilson  v.  ChiWs.  8  Nat.  Bank.  Reg.  527;  21  Pittsb. 
L.  J.  17;  30  Leg.  Int.  .321;  6  Chic.  L.  N.  27:  Peek  v.  .Tenness,  7  How. 
612;  Colby  v.  Ledden,  7  How.  626;  In  re  Shney.  9  Nat.  Bank.  Reg. 
526:  6  Chic.  L.  N.  248:  Goddavd  v.  Weaver,  6  Nat.  Bank.  Reg.  440; 
Thompson  v.  Moses,  43  Ga.  383.  » 

84  National  Bankruptcy  Act.  S  17. 

86  In  re  Richards,  96  Fed.  Rep.  035. 


§  441a     ENJOINING  PROCEEDINGS  UNDEK  EXECUTION.         2362 

destroyed  by  the  act,  some  remedy  must  exist  on  the 
part  of  the  trustee  of  the  bankrupt  to  recover  posses- 
sion of  property  which  thereunder  has  been  held  by 
some  olHcer  of  the  state  court. 

Courts  of  bankruptcy  are  given  authority  to  "make 
such  orders,  issue  such  process,  and  'enter  such  judg- 
ments, in  addition  to  those  specially  provided  for,  as 
may  be  necessary  for  the  enforcement  of  the  provisions 
of  the  act."  *"  Standing  alone,  this  authority  would 
seem  to  include  the  right  to  exercise  jurisdiction  upon 
any  and  every  question  which  might  be  presented  to 
the  court  of  bankruptcy,  provided  it  involved  the  prop- 
erty of  the  bankrupt  or  the  administration  of  his  estate, 
and  it  has  been  held  that  where  property  had  been  in 
the  possession  of  an  assignee  for  the  benefit  of  credi- 
tors, and  his  right  to  hold  it  had  terminated  through  an 
adjudication  in  bankruptcy,  the  court  had  the  power, 
by  summary  proceedings,  to  direct  him  to  deliver  pos- 
session of  the  property  to  a  trustee  of  the  bankrupt. 
"The  jurisdiction  of  the  bankruptcy  court  is  supreme; 
it  is  exclusive,  and  the  acts  of  the  state  court  are  null 
and  void,  because  jurisdiction  over  the  person  ajid 
estate  of  the  bankrupt  is  drawn  to,  and  vested  exclu- 
sively in,  this  court  by  the  adjudication  in  bank- 
ruptcy." ^'^  In  a  similar  case,  it  was  held  that  the  court 
of  bankruptcy  had  jurisdiction  to  enjoin  an  assigiiee 
from  proceeding  farther,  and  to  appoint  a  marshal  to 
take  charge  of  the  property.*'*  Perhaps  these  decisions 
are  sustainable  on  the  ground  that  an  assignee,  acting 
under  authority  of  the  state  statute,  does  not  claim  ad- 
versiely  to  the  bankrupt,  but  may  be  regarded   as   an 

so  §  2,  sub.  15. 

ST  In  re  Smith,  92  Fed.  Rep.  135. 

"s  Davis  V.  Bolile,  92  Fed.  Rep.  325;  In  re  Gutwillig,  02  Fed.  Rep. 
S37;  In  re  Sievers,  91  Fed.  Rep.  366. 
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agent  of  the  latter  and  of  his  creditors,  and  subject,  as 
such,  to  such  further  orders  as  the  court  in  banliruptcy 
may  make.  At  all  events,  where  there  is  a  claim  of 
right  adverse  to  the  bankrupt,  and  founded  upon  trans- 
fers made,  or  proceedings  taken,  prior  to  the  filing  of 
the  petition  by  or  against  him,  the  court  of  bankruptcy 
will  not  interpose  in  a  summary  manner  as  against  a 
person  in  possession  of  property,  for  the  purpose  of 
determining  his  right  thereto  and  of  directing  him  to 
surrender  it  to  the  trustee  of  the  bankrupt.*® 

If,  notwithstanding  an  adjudication  of  bankruptcy, 
a  proceeding  is  about  to  be  taken  in  the  state  courts, 
by  an  officer  thereof,  or  by  any  other  persop,  which 
he,  because  of  such  adjudication,  iis  not  entitled  to  take, 
the  court  in  bankruptcy  has  authority  to  issue  an  in- 
junction forbidding  him  from  proceeding.®**  Where 
the  holder  of  a  chattel  mortgage,  after  an  adjudication 
and  before  the  appointment  of  a  trustee,  proceeded  to 
foreclose  it,  be  was,  by  the  court  of  bankruptcy,  or- 
dered to  restore  to  the  trustee  the  possession  of  any 
property  remaining  unsold  and  to  account  for  the  value 
of  the  remainder.®* 

If  a  court  of  bankruptcy  exercises  a  summary  juris- 
diction over  parties  in  possession  of  property  and 
claiming  the  right  thereto,  or  proceeds  against  them  by 
injunction,  mandatory  or  ordinary,  this  is  likely  to  give 
rise  to  conflicts  between  the  state  and  national  courts, 
and,  if  the  power  exists,  it  should  be  sparingly    em- 

89  In  re  Rockwood,  91  Fed.  Rep.  363;  In  re  Kelley,  91  Fed.  Rep. 
504;  In  re  Price,  92  Fed.  Rep.  987;  In  re  Buntrock  C.  Co.,  92  Fed. 
Rep.  886;  In  re  Franks,  95  Fed.  Rep.  635;  In  re  Brodbine,  93  Fed. 
Kep.  643;  Southern  L.  &  T.  Co.  v.  Benbow,  96  Fed.  Rep.  514. 

90  Blake  v.  Francis- Valentine  Co.,  89  Fed.  Rep.  691;  In  re 
Kletchka.  92  Fed.  Rep.  901;  Soutbern  I-.  &  T.  Co.  v.  Benbow,  96  Fed. 
Ren.  514. 

•1  In  re  Brooks,  91  Fed.  Rep.  508. 
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ployed.  If  tlie  bankruptcy  court  has  actual  possession 
of  property,  it  may  enjoin  any  interference  therewith 
in  the  state  courts,  or  by  officers  acting  under  their  au- 
thority or  otherwise.^^  On  the  other  hand,  if  the  prop- 
erty is  in  the  possession  of  a  state  court,  the  bank- 
ruptcy courts  should  not  undertake  to  compel  the  sur- 
render of  such  possession,  but  should  ask  its  trustee  to 
seek  his  remedy  in  the  courts  of  the  state,  or  at  least, 
in  some  independent  suit,  unless  it  is  shown  to  be  in- 
adequate.**^ Upon  this  subject,  we  commend  the  fol- 
lowing remarks  of  Judge  Hammond  in  In  re  Ogles,  93 
Fed.  Eep.  426:  "I  wish  to  repeat  here  what  was  said  in 
In  re  Kelly,  91  Fed.  Eep.  504,  that  it  is  a  mistaken*vlew 
to  suppose  that  the  bankruptcy  statute  has,  by  its  own 
force,  gathered  into  the  jurisdiction  of  the  bankruptcy 
court,  as  such,  all  property  held  adversely  to  the  bank- 
rupt by  third  parties,  but  as  to  which  the  creditors 
claim  that  it  belongs  to  them  by  reason  of  fraudulent 
preferences,  fraudulent  conveyances,  and  the  like.  It 
was  well  settled,  under  the  bankruptcy  statute  of  1867, 
that  the  jurisdiction  conferred. upon  the  federal  courts 
for  the  benefit  of  the  assignee  in  bankruptcy  was  con- 
current with,  and  did  not  div6st  the  state  courts  of, 
suits  of  which  they  already  had  full  cognizance. 
(Eyster  v.  Gaff,  91  U.  S.  521.)  The  federal  court  has 
exclusive  jurisdiction  of  proceedings  in  bankruptcy, 
strictly  so  called,  and  of  the  property  of  the  bankrupt ; 
but  where  the  property  is  adversely  claimed  as  against 
the  bankrupt  and  his  assignee  or  trustee  in  bank- 
ruptcy, the  jurisdiction  of  the  state  and  federal  courts 
is  concurrent.  (Rev.  St.,  §§  711-716;  Claflin  v.  House- 
mann,  93  U.  S.  130.)     The  assignee  or  trustee  often  may 

02  Keegan  v.  King,  96  Fed.  Rep.  758. 
83  Ex  parte  Chetwood,  165  U.  S.  443. 
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be  forced,  and  ordinarily  should  go,  into  the  state  court, 
and  become  a  party  to  suits  there  pending,  for  such  re- 
lief as  he  requires  to  protect  his  interests.  Pending 
the  appointment  of  an  assignee  or  trustee,  and  in  cases 
of  contested  adjudication,  it  sometimes  may  be  neces- 
sary to  resort  to  the  bankruptcy  court  to  stay  the  pro- 
ceedings in  the  state  court  until  that  contest  is  decided 
and  a  trustee  appointed;  but  such  injunctions  depend 
upon  the  particular  circumstances  of  each  case,  and, 
in  my  judgment,  where  it  appears  that  the  trustee, 
when  appointed,  will  have  an  ample  remedy  to  recover 
the  property  affected  or  its  value,  that  comity  which 
governs  the  federal  and  state  courts  in  their  relation 
to  each  other  should  operate  to  withhold  any  injunc- 
tion except  in  cases  of  imperative  necessity.  Through 
like  comity,  no  doubt,  if  not  as  a  matter  of  strict  right, 
upon  proper  application  by  the  petitioning  creditors 
in  bankruptcy  in  a  proper  case,  the  state  court  would 
stay  its  own  proceedings  a  reasonable  time,  until  the 
bankruptcy  petition  could  be  heard,  and  a  trustee  ap- 
pointed, who  could  come  into  that  court  to  be  made  a 
party,  and  assert  his  rights  in  the  premises,  and  it  is 
only  after  a  refusal  to  do  this  that  the  bankruptcy 
court  ordinarily  should  interfere.  But,  even  then,  th(? 
refusal  to  stay  the  proceedings  could  be  corrected  by 
error  or  appeal  as  a  federal  right  denied,  and,  to  avoid 
unnecessary  and  unseemly  conflict  between  co.urts  of 
co-ordinate  jurisdiction,  but  diverse  authority,  that 
would  be  the  preferable  remedy.  The  application  for 
an  injunction  must  be  denied." 

When,  after  an  adjudication  in  insolvency,  it  appears 
that  there  are  liens  which  have  not  been  displaced  by 
it,  the  next  question  presented  is,  may  the  lienhold- 
ers  proceed  to  enforce  their  claims  in  the  state  courts, 
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or  may  the  court  of  bankruptcy  regard  the  whole  prop- 
erty of  the  bankrupt  as  within  its  jurisdiction  to  the  ex- 
tent of  requiring  the  lienholders  to  seek  their  remedies 
before  it.  There  is  no  doubt  that,  in  the  absence  of  any 
action  taken  by  the  bankruptcy  court,  proceedings  may 
go  on  in  the  state  courts,  and  the  property  be  there  sold 
in  satisfaction  of  the  liens.®*  The  courts  of  bank- 
ruptcy, it  is  insisted,  have  power,  if  they  wish  to  do  so, 
to  order  the  sale  of  any  property  of  the  bankrupt  "free 
of  the  encumbrances  thereon,  and  the  proceeds  will 
stand  as  a  substitute  for  the  lands  themselves  for  the 
benefit  of  persons  holding  liens,  to  the  extent  of  their 
interests  therein,  and  as  a  surplus  for  the  benefit  of  the 
general  creditors."  *"  If  so,  it  may  become  necessary 
for  its  courts,  upon  determining  to  exercise  this  power, 
to  restrain  proceedings  in  the  state  courts,  though 
founded  upon  judgment  or  execution  liens  remaining 
in  force  notwithstanding  the  bankruptcy  of  the  judg- 
ment creditor.  Otherwise  it  would  be  impossible  to 
effectually  exercise  the  authority  to  direct  a  sale  free 
of  all  liens. 

84  In  re  Easley,  93  Fed.  Rep.  419;  In  re  De  Lue,  91  Fed.  Rep.  510; 
In  re  Pittelkow,  92  Fed.  Rep.  901;  In  re  Holloway,  93  Fed.  Rep. 
638. 

85  Southern  L.  &  T.  Co.  v.  Benbow,  96  Fed.  Rep.  514;  In  re  Kirt- 
land,  10  Blatchf.  516. 
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§  442.  To  Whom  Payment  may  be  Made.— In  another 
work,^  we  have  treated  of  the  satisfaction  of  judg- 
ments. As  writs  of  execution  exist  only  for  the  pur- 
pose of  enforcing  judgments,  it  is  evident  that  when- 
ever a  judgment  is,  by  any  means,  satisfied,  the  writ 
which  issued  for  its  enforcement  must  also  be  treated 
as  satisfied.  Hence  whatever  we  have  written  regiard- 
ing  the  satisfaction  of  judgments,  is  applicable  to  the 
satisfaction  of  executions,  and  we  shall,  therefore,  in 
this  chapter,  do  little  beyond  repeating,  in  a  condensed 
form,  the  substance  of  what  we  have  heretofore  writ- 
ten concerning  the  satisfaction  of  judgments.  Satis- 
faction is  produced — 1.  By  payment  made  by  or  in  be- 
half of  the  defendant  in  execution;  and  2.  By  pay- 
ment, or  something  which  the  law  regards  as  equiva- 

1  Freeman  on  Judgments,  c.  20. 
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lent  to  payment,  produced  by  proceedings  taken  by  a 
sheriff  or  constable  under  and  by  virtue  of  a  writ  of 
execution.  The  first  question  in  regard  to  payment 
made  by  or  for  the  defendant  is  this:  To  whom  may 
the  payment  be  made?  The  answer  is,  that  it  may  be 
to  the  plaintiff,*  or  to  one  of  several  plaintiffs,*  or  to- 
the  officer  holding  the  writ,*  or  to  the  plaintiff's  attor- 
ney,^ except  where  the  defendant  knows  that  the  at- 
torney has  no  authority  to  receive  it,  or  to  a  prochein 
ami,**  or  the  attorney  of  such  prochein  ami.'^  But  an 
officer  is  not  entitled  to  receive  payment  before  the  ex- 
ecution issues,*  nor  after  the  return  day  thereof,^  be- 

2  Atkinson  v.  Cooper,  2  Humph.  361;  Lazarus  v.  Follmer,  4  Watts 
&  S.  9. 

3  Erwin  v.  Rutherford,  1  Yerg.  169.  One  of  several  co-obligees 
may  receive  payment,  and  grant  a  release  from  the  obligation  due 
to  himself  and  others.  Freeman  on  Cotenancy  and  Partition,  §§ 
177-180;  Wallace  v.  Kelsall,  7  Mees.  &  W.  264;  8  Dowl.  P.  C.  841; 
4  Jur.  1004;  Husband  v.  Davis,  10  Com.  B.  645;  20  L.  J.  Com.  P.  118; 
Jones  V.  Yates,  9  Barn.  &  C.  532;  4  M.  &  R.  613;  Fitch  v.  Forman, 
14  Johns.  374;  Pierson  v.  Hooker,  3  Johns.  68,  3  Am.  Dec.  467;  Bulk- 
ley  V.  Dayton,  14  Johns.  387;  People  v.  Is:eyser,  28  N.  Y.  228.  84  Am. 
Dec.  338;  Bowes  v.  Seeger,  8  Wat|:s  &  S.  222;  Ruddock's  Case,  6  Co. 
25  a;  Razing  v.  Ruddock,  Cro.  Eliz.  648. 

*  Webb  V.  Bumpass,  9  Port.  201,  33  Am.  Dec.  310. 

5  Harper  v.  Harvey,  4  W.  Va.  539;  Yoakum  v.  Tilden,  3  W.  Va. 
167,  100  Am.  Dec.  738;  Wilkinson  v.  Holloway,  7  Leigh,  277;  Haden 
V.  Walker,  5  Ala.  86.  Note  to  Clark  v.  Randall,  76  Am.  Dec.  259; 
Ely  V.  Harvey,  6  Bush,  620;  Frazier  v.  Park's  Adm'r,  56  Ala.  363; 
Rogers  v.  McKenzie,  81  N.  C.  164;  Miller  v.  Scott,  21  Ark.  396;  Shaf- 
fer V.  McCracken,  90  la.  578,  48  Am.  St.  Rep.  465. 

0  Morgan  v.  Thorne,  7  Mees.  &  W.  400;  White  v.  Hall,  Sir  F. 
Moore,  852;  Collins  v.  Brook,  5  Hurl.  &  N.  700;  29  L.  J.  Ex.  255;  6. 
Jur.,  N.  S.,  999. 

7  Baltimore  &  O.  R.  R.  v.  Fitzpatrick,  36  Jld.  624. 

8  Bobo  V.  Thompson,  3  Stevr.  &  P.  385.  See  Governor  v.  Read,  38 
Ala.  254. 

»  Ante,  §  106;  Wood  v.  Robinson,  3  Smedes  &  M.  271;  Chapman  v. 
Cowles,  41  Ala.  103,  91  Am.  Dec.  508;  Edwards  v.  Ingraham,  31  Miss. 
272;  Barton  v.  Lockhart,  2  Stew.  &  P.  109;  Hamilton  v.  Ward,  4 
Tex.  350;  Harris  v.  Ellis,  30  Tex.  4,  94  Am.  Dec.  296;  Williams  v. 
Williamson.  6  Ired.  281,  45  Am.  Dec.  494.  Contra,  James  v.  Yates, 
3  Met.  (Ky.)  343. 
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cause  prior  to  the  issuing  of  the  writ  the  exercise  of  his 
official  functions  has  not  been  invoked,  and  after  its  re- 
turn day  his  power  to  act,  except  for  the  purpose  of 
disposing  of  property  already  levied  upon,  has  termi- 
nated. If  a  payment  is  made  to  him,  it  can  be  received 
only  in  his  private  capacity.  He  is  no  longer  the  agent 
of  the  plaintiff  nor  of  the  law;  and  a  payment  to  him, 
unless  ratified  or  accepted  by  the  plaintifE,  is  mani- 
festly inoperative.  To  this  rule  we  apprehend  there 
must  be  an  exception,  when  he  has  levied  upon  prop- 
erty before  the  return  day  which  he  is  about  to  sell 
afterward.  The  defendant  surely  has  the  right  to  pre- 
vent this  sale,  and  to  entitle  himself  to  the  return  of  the 
property  by  paying  the  judgment.  As  the  officer  with 
respect  to  such  property  retains  authority  to  compel 
payment,  he  must  necessarily  have  power  to  accept 
it.  Payment  must  be  made  to  the  real  party  in  inter- 
est instead  of  to  the  nominal  plaintiff,  provided  the  in- 
terest of  the  former  is  known  to  the  defendant.^**  The 
right  of  plaintiff  to  receive  payment  terminates  when 
he  assigns  the  judgment.*^  Payment  to  an  officer  not 
authorized  to  receive  it  is  entirely  inoperative,  and  can 
produce  no  satisfaction  of  the  writ.*^  On  the  other 
hand,  payment  made  to  an  officer  authorized  to  receive 
it  is  of  itself  a  satisfaction  of  the  writ,  although  the 
money  is  wasted  or  misappropriated  by  the  officer.^* 

10  Triplett  v.  Scott,  12  111.  137;  Zantzlnger  v.  Old,  2  Call.  265;  Hod- 
Bon  V.  McConnel,  12  111.  170. 

11  Guthrie  v.  Bashline,  25  Pa.  St.  80. 

12  Bank  of  Georgetown  v.  Ault,  31  Ga.  359;  Brier  v.  Woodbury,  1 
Pick.  362. 

IS  Planters'  Bank  v.  Spencer,  3  Smedes  &  M.  305;  Banks  v.  Evans, 
10  Smedes  &  M.  35,  48  Am.  Dec.  734;  O'Neall  v.  Lusk,  1  Bailey,  220. 
But  where  the  proceeding  was  in  the  nature  of  a  creditor's  bill,  and 
the  property  was  by  order  of  the  court  sold  by  the  sheriff,  who  em- 
bezzled the  money,  it  was  held  that  the  sheriff  was  not  the  agent  of 
Vol.  III.— U9 
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§  443.  How  Payment  may  be  Made.— A  plaintiff  may, 
accept  payment  of  his  judgment  in  property  of  any 
kind  or  nature;  having  once  accepted  a  note,  check, 
bank  bill,  or  any  other  thing  of  value,  as  a  full  satis- 
faction, he  cannot  subsequently  revoke  his  own  act  and 
insist  on  payment  in  money.^*  An  officer  acting  by 
virtue  of  an  authority  conferred  by  law,^^  or  an  attor- 
ney ^®  acting  under  and  by  virtue  of  a  general  retainer, 
has  no  power  to  satisfy  a  judgment  or  execution,  ex- 
cept upon  payment  to  him  in  money  of  the  entire 
amount  due  thereon.  It  has  sometimes  happened  that 
the  business  of  a  particular  locality  was  carried  on  al- 
most exclusively  in  bank  bills.  Where  this  was  the 
case,  it  was  decided,  in  a  few  instances,  that  sheriffs 

a  mortgagee,  on  whose  mortgage  tlie  money  should  have  been  paid, 
and  therefore  that  the  mortgage  remained  unsatisfied.  Chalmers  v. 
Turnlpseed,  21  S.  C.  126. 

14  Witherby  v.  Mann,  11  Johns.  519;  Lyon  v.  Northrup,  17  Iowa, 
314;  Weston  v.  Clark,  37  Mo.  572;  Ives  v.  Phelps,  16  Minn.  451; 
Pasewalk  v.  Bollman,  29  Neb.  519,  26  Am.  St.  Rep.  399;  Dunham  v. 
Peterson,  5  N.  D.  414,  57  Am.  St.  Rep.  556. 

"Mitchell  V.  Hackett,  14  Cal.  661;  Crutchfield  v.  Robins,  5 
Humph.  15,  42  Am.  Dec.  417;  Dibble  v.  Briggs,  28  111.  48;  Heald  v. 
Bennett,  1  Doug.  (Mich.)  513;  Mumford  v.  Armstrong,  4  Cow.  553; 
Harris  v.  Ellis,  30  Tex.  4,  94  Am.  Dec.  296;  Williams  v.  Charles,  7 
Ala.  202;  Bobo  v.  Thompson,  3  Stew.  &  P.  385;  Thorpe  v.  Wheeler, 
23  111.  544;  Planters'  Bank  v.  Scott,  5  How.  (Miss.)  246;  Cooney  v. 
Wade,  4  Humph.  444,  40  Am.  Dec.  657;  Haynes  v.  Bridge,  1  Cold.  34. 

18  Kenny  v.  Hazeltine,  6  Humph.  63;  Keller  v.  Scott,  2  Smedes 
&  M.  81;  PerEins  v.  Grant,  2  La.  Ann.  328;  Phelps  v.  Preston,  9  La. 
Ann.  488;  Greenwell  v.  Roberts,  7  Law.  63;  Dunbar  v.  Morris,  3  Bob. 
(La.)  278;  Smock  v.  Dade,  5  Eand.  639,  16  Am.  Dec.  780;  Garthwaite 
V.  Wentz,  19  La.  Ann.  196;  Lewis  v.  Woodruff,  15  How.  Pr.  539; 
Benedict  v.  Smith,  10  Paige,  126;  Beers  v.  Hendrickson,  45  N.  Y. 
665;  .lackson  v.  Bartlett,  8  Johns.  361;  Wakeman  v.  Jones,  1  Cart. 
517;  Wilkinson  v.  Holloway,  7  Leigh,  277;  Jones  v.  Ransom,  3  Ind. 
327;  Abbe  v.  Rood,  6  McLean,  107;  Jewftt  \.  Wiidleigh,  32  Me.  110; 
Vail  V.  Conant,  15  Vt.  314;  Lewis  v.  Gamage,  1  Pick.  347;  McCarver 
V.  Nealey,  1  G.  Greene,  360;  Smith  v.  Jones,  47  Neb.  108,  53  Am.  St. 
Rep.  519;  Granger  v.  Batchelder,  54  Vt.  248,  41  Am.  Rep.  846;  Watt 
V.  Brookover,  35  W.  Va.  323,  29  Am.  St.  Rep.  Rll. 
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and  other  officers  authorized  to  receive  money  under 
execution  were  justified  in  accepting  such  bills,  and 
that  by  such  acceptance  a  satisfaction  of  the  writ  was 
produced.^''  In  none  of  these  cases  was  the  right  of 
the  plaintiff  to  exact  payment  in  lawful  money  denied; 
but  it  was  insisted  that  if  bills  of  the  class  received  by 
the  officer  were  at  the  time  of  their  reception  generally 
circulating  as  money  at  the  place  where  the  writ  is- 
sued, then  that,  in  the  absence  of  instructions  to  the  con- 
trary, there  existed  an  implied  assent  that  the  officer 
might  receive  payment  in  such  bills.  Unquestionably, 
the  temptation  toward  this  line  of  decisions  was  at  dif- 
ferent periods  very  great  in  many  of  the  states.  The 
temptation  was,  however,  very  generally  overcome. 

A  very  decisive  preponderance  of  the  authorities  de- 
clares that  a  payment  in  bank  notes,  when  made  to  an 
attorney  or  an  officer,  produces  no  satisfaction  unless 
the  plaintiff  elects  to  receive  them.  The  reasoning  on 
which  they  are  based  was  quite  satisfactorily  stated  by 
Judge  Sharkey  of  Mississippi  in  an  opinion,  in  the 
course  of  which  he  said:  "By  the  execution  the  sher- 
iff was  commanded  to  levy  the  money.  His  duty  was 
plain  and  his  power  limited.  The  command  being  to 
levy  the  money,  the  sheriff  had  no  authority  to  depart 
from  it,  and  being  commanded  to  raise  the  money,  he 
could  not  legally  receive  from  the  defendant  by  volun- 

17  Laird  v.  Folwell,  10  Heisk.  92;  Criitchfield  v.  Robins,  5  Hnmph. 
15,  42  Am.  Dec.  417;  Haynes  v.  Wheat,  9  Ala.  239;  overruled  in  Al- 
cardl  V.  Robbing,  41  Ala.  541,  94  Am.  Dee.  614."  In  North  Carolina 
it  was  conceded  that  the  plaintiff  had  the  right  to  insist  upon  pay- 
ment in  coin  (Greenlee  v.  Sudderth,  65  N.  C.  470),  but  that  he  waived 
such  right,  and  could  be  compelled  to  accept  current  bills,  unless  he 
gave  notice  to  the  officer,  before  the  latter  had  made  any  collection, 
that  nothing  but  lawful  money  would  be  received.  Governor  v.  Car- 
ter, 3  Hawks,  328,  14  Am.  Dec.  588;  Atkin  v.  Mooney,  62  N.  C.  31; 
tJtIey  V.  Young,  68  N.  C.  387.      . 
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tary  payment  anything  but  money.  By  receiving  any- 
thing else,  the  officer  departs  from  his  authority  and 
from  his  duty,  and  his  act,  therefore,  is  not  binding  oq 
the  plaintiff.  Before  the  judgment,  the  plaintiff  was 
not  bound  to  receive  anything  in  discharge  of  his  debt 
but  gold  and  silver.  Would  it  not  be  singular  that 
after  judgment,  after  the  obligation  had  been  raised  in 
dignity,  the  defendant  should  be  allowed  to  discharge 
it  by  depreciated  paper  money?  That  this  payment 
was  received  by  the  sheriff  makes  no  difference;  in 
receiving  it,  he  went  beyond  the  scope  of  his  power, 
and  the  plaintiff  is  not  bound  by  his  acts."  ** 

The  plaintiff  may  ratify  the  act  of  an  officer  or  attor- 
ney in  receiving  payment  in  bank  bills,  or  in  any  other 
kind  of  property.  That  ratification  may  be  presumed 
from  his  manifest  acquiescence,  as  well  as  from  his  ex- 
press declarations.^"    If  a  sheriff  returns  a  writ  satis- 

18  Gasquet  v.  Warren,  2  Smedes  &  M.  514;  Tutt  v.  Fulgham,  5 
How.  (Miss.)  621;  Auderson  v.  Carlisle,  7  How.  (Miss.)  408;  Bright 
V.  Ross,  11  Smedes  &  M.  289;  Anl^etell  v.  Torrey,  7  Smedes 
&  M.  467;  Morton  v.  Wallcer,  7  How.  (Miss.)  554;  Prewett  v. 
Standifer,  8  Smedes  &  M.  493;  Griffin  v.  Thompson,  2  How.  244; 
McFarland  v.  Gwln.  3  How.  717;  Gwin  v.  Breedlove,  2  How.  29; 
Aicardl  v.  Bobbins,  41  Ala.  541,  94  Am.  Dec.  614;  Railey  v.  Bagley, 
19  La.  Ann.  172;  Wicldifife  v.  Davis,  2  J.  .7.  Marsli.  69;  Coxe  v.  State 
Banli,  3  Halst.  172,  14  Am.  Dec.  417;  Moody  v.  Mahnrin,  4  N.  H. 
296;  Sinclair  v.  Piercy,  5  J.  J.  Marsh.  64;  Dunbar  v.  Morris,  3  Rob. 
(La.)  278;  Chapman  v.  Cowles,  41  Ala.  103,  91  Am.  Dec.  508;  Holt 
T.  Robinson,  21  Ala.  100.  56  Am.  Dec.  240;  Randolph  v.  Ringgold,  10 
Ark.  279,  52  Am.  Dec.  235.  Payment  in  confederate  treasury  notes, 
made  during  the  late  war,  where  they  were  the  currency  in  common 
use.  has,  In  Georgia  and  Louisiana,  been  held  to  have  produced  a  sat- 
isfaction of  the  judgment.  Boyd  v.  Sales,  39  Ga.  72;  Harvey  v. 
Wolden,  23  La.  Ann.  162.  The  rule  is  otherwise  in  Alabama.  Ai- 
cardl V.  Bobbins,  41  Ala.  541,  94  Am.  Dec.  614;  Ellis  v.  Smith,  42 
Ala.  349;  Thompson  v.  Perryman,  45  Ala.  620.  Such  a  payment,  if 
made  to  an  officer  after  the  confederacy  had  failed,  is  unquestion- 
ably Inoperative.    Sirrine  v.  Griffin.  40  Ga.  1G9. 

10  Prewett  v.  Standifer,  8  Smedes  &  M.  493;  McKay  v.  Smlther- 
man,  64  N.  C.  47. 
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fied,  when  he  has  not  received,  payment  thereof  in 
money,  the  plaintiff  is  not  bound  thereby.  He  may 
have  the  return  vacated  and  procure  an  alias  writ,  or 
he  may  treat  the  return  as  true,  and  compel  the  sher- 
iff to  account  to  him  for  the  amount  of  the  writ  in  the 
kind  of  money  which  the  officer  was,  by  law,  required 
to  collect.^**  It  is  said  that  in  other  actions  the  officer's 
return  is  not  conclusive,  though  between  the  parties 
to  the  action  in  which  it  was  made,  and  hence,  that  if 
the  plaintiff  is  met  in  another  action  by  the  plea  that 
he  has  already  recovered  judgment  and  issued  an  ex- 
ecution thereon,  and  that  it  has  been  returned  satisfied, 
he  may  overcome  the  effect  of  such  return  by  proving 
that  the  satisfaction  was*  based  upon  a  sale  of  property 
under  execution,  and,  after  such  sale,  such  property 
was  claimed  by  a  third  person,  who  recovered  judg- 
ment against  the  sheriff"  therefor,  and  that  the  plain- 
tiff, having  indemnified  that  officer,  has  been  obliged 
to  satisfy  the  judgment  against  him.^^ 

Sometimes  two  or  more  judgments  are  based  upon 
the  same  cause  of  action.  This  happens  when  one  is 
entered  for  an  original  obligation,  and  the  other  upon 
a  collateral  obligation  taken  merely  as  security,  and 
also  when  several  judgments  are  entered  against 
different  persons  who  are  severally,  or  jointly  and  sev- 
erally, liable  for  a  single  tort  or  upon  a  single  contract 
In  all  these  cases  the  satisfaction  of  one  of  the  judg- 
ments operates  as  a  satisfaction  of  all,^^  except  as  to 
costs. 

20  Bank  of  Orange  v.  Wakeman,  1  Cow.  43;  Colton  v.  Camp,  1 
"Wend..  368. 

21  Stewart  t.  Duncan.  47  Minn.  28-5,  28  Am.  St.  Rep.  367. 

22  Freeman  on  Judgments,  §  467;  Lockhart  v.  McElroy,  4  Ala.  572; 
McNutt  V.  Wilcox,  1  Preem.  Cli.  116;  Sherman  v.  Brett,  7  Wis.  139; 
Thompson  v.  Pereival,  5  Barn.  &  Adol.  925;  Craft  v.  Merrill,  14  N. 
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§  444.  In  What  Cases  Writs  may  be  Kept  Alive  after 
Payment. — The  voluntary  payment  of  the  amount  due 
on  a  judgment  or  execution,  if  made  unconditionally, 
and  without  any  reservation  of  the  right  to  keep  the 
judgment  alive,  is  unquestionably  and  irrevocably  a 
satisfaction  of  the  writ,  no  matter  by  whom  the  pay- 
ment was  made.^^  This  rule  has  been  very  frequently 
enforced  against  sheriffs  and  constables  who  first  paid 
off  executions  in  their  hands,  and  next  attempted  to 
indemnify  themselves  by  proceeding  as  if  such  writs 
were  still  in  force.^*  After  a  judgment  has  been  sat- 
isfied, it  is  not  within  the  power  of  the  parties  thereto 
to  revive  it  or  the  right  to  issue  execution  thereon,  and 
the  agreement  of  the  judgment  debtor  that,  notwith- 
standing its  payment,  an  executioo  may  continue  in 
force,  is  necessarily  invalid,  particularly  when  sought 
to  be  asserted  against  his  creditors.^^ 

Where  an  ofl&cer  charged  with  the  execution  of  a 
writ  had  so  neglected  his  duty  as  to  become  liable  to 
the  plaintiff  for  the  amount  thereof,    and   thereafter 

Y.  456;  Boardman  v.  Acer,  13  Mich.  77,  87  Am.  Dee.  736;  note  to 
Kirkwood  v.  Miller,  78  Am.  Dec.  145;  Kenyon  v.  Woodruff,  33  Mich. 
315;  Blann  v.  Crocheron,  19  Ala.  647,  54  Am.  Dec.  203;  Fleming  v. 
McDonald.  50  Ind.  278,  19  Am.  Eep.  711;  Meigs  v.  Bunting,  141  Pa. 
St.  233,  23  Am.  St.  Eep.  273. 

23  Stevens  v.  Morse,  7  Greenl.  36,  20  Am.  Dec.  337;  Caldwell  v. 
Fifield,  4  Zab.  150;  Sandford  v.  McLean,  3  Paige  Ch.  117;  Morris  v. 
Lake,  9  Smedes  &  M.  521.  48  Am.  Dec.  724;  Rollins  v.  Thompson,  13 
Smedes  &  M.  522;  Banta  v.  Snapp,  2  Durnll,  98;  Head  v.  Gervais, 
AA'alk.  431,  12  Am.  Dec.  577;  St.  Francis  M.  Co.  v.  Sugg,  83  Mo.  476; 
Fort  W.  N.  B.  Y.  Daugherty,  81  Tex.  301. 

2*Harwoll  v.  WorsUam,  2  Humph.  .^i24,  37  Am.  Dec.  572;  Whittier 
V.  Heminway,  22  Me.  238,  38  Am.  Dec.  309;  Clevinger  v.  Miller,  27 
Gratt.  740;  Peamstor  v.  Withrow.  12  "W.  \a.  GU;  Ainett  v.  Cloud,  2 
Ga.  53;  Houston  v.  Crutchfield,  22  Ala.  76;  Reed  v.  Pruyn,  7  .Johns. 
426,  5  Am.  Dec.  287;  Boren  v.  McGehee,  6  Port.  432,  31  Am.  Dec.  695; 
Sherman  v.  Boyce,  15  .Johns.  443;  Crutchfield  v.  Haynes,  14  Ala.  49; 
Beach  v.  V.andenburgh,  10  .Johns.  361. 

25  Sattertleld  v.  Boyd..  81  Ga.  316. 
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voluntarily  discharged  such  liability,  it  was  held  that 
the  writ  was  irrevocably  satisfied.^  But  probably  an 
ofiacer,  when  compelled  to  pay  the  amount  of  an  execu- 
tion, is  still  entitled  to  enforce  it  in  the  name  of  the 
plaintiff,  but  for  his  own  indemnity.^'' 

From  this  rule,  the  courts  of  New  York  have  ex- 
pressed their  dissent  in  a  forcible  and  convincing  man- 
ner; and  have  shown  that  a  sound  public  policy  re- 
quires that  sheriffs  and  constables  be  not  permitted  to 
deal  in  writs  of  execution,  except  in  their  official  capa- 
city.^* If  two  or  more  persons  are  liable  upon  a  judg- 
ment, no  doubt  a  payment  by  either  will,  unless  its  ef- 
fect be  limited  by  some  reservation  or  agreement,  oper- 
ate as  a  satisfaction  as  to  all.^**  The  more  difficult 
question  is,  whether  any  defendant,  furnishing  money 
sufficient  to  discharge  a  writ  or  judgment,  may,  by  pro- 
curing an  assignment  or  otherwise,  keep  it  alive  for  the 
purpose  of  enforcing  contribution  from  his  codefend 
ants.  This  question  is  answered  in  the  negative  in  thp 
states  of  Alabama,^"  Massachusetts,**  New   Yorlr,-''* 

26  Llntz  V.  Thompson.  1  Head,  456,  73  Am.  Dee.  182;  Jones  v.  Wil- 
son, 3  Johns.  434;  Menderback  v.  Hopkins,  8  Johns.  436.  But  in 
Massachusetts  an  officer  may  take  an  assignment  of  the  judgment 
at  the  time  he  pays  the  amount  to  plaintiff,  and  may  afterward  en- 
force it  against  the  defendant.  Dunn  v.  Snell,  15  Mass.  481;  see, 
also,  Neely  v.  Jones,  16  W.  Va.  642,  37  Am.  Rep.  794;  Beard  v.  Ar- 
buckle,  19  W.  Va.  142. 

27  Smith  V.  Alexander.  4  Sneed,  182;  Allen  v.  Holden,  9  Mass.  133, 
C  Am.  Dec.  46. 

28  Biselow  V.  Provost,  5  Hill,  566;  Carpenter  v.  Stilwell,  11  N.  T. 
61.  These  cases  show  that  an  officer  paying  a  judgment  cannot 
keep  it  alive  by  taking  an  assignment  in  his  own  name,  or  in  the 
name  of  a  third  person. 

29  Adams  v.  Drake,  11  Cush.  504;  Stanley  v.  Nutter,  16  N.  H.  22; 
Adams  v.  Keeler,  30  Ga.  86. 

80  Preslar  v.  Stallworth,  37  Ala.  405. 
SI  Hammatt  v.  Wyman.  9  Mass.  138. 
«2  Harbeck  v.  Vanderbllt,  20  N.  Y.  395. 
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and  North  Carolina;'^  and  in  the  aflarmative  in  the 
states  of  California,'^*  Maryland,'*^  Missouri,*"'  and 
New  Jersey,*'^  and  also  in  England.*^  If  payment  is 
made  by  a  surety,^*  or  an  indorser,*"  he  is  entitled  to 
be  subrogated  to  the  rights  of  the  plaintiff,  unless  he 
makes  an  absolute  payment  without  any  reservation 
of  his  rights.  Whether  a  surety  may,  without  proceed- 
ing in  equity,  compel  either  a  cosurety  or  his  principal 
to  submit  to  the  issuing  of  execution  on  the  judgment 
paid  by  such  surety  and  of  its  employment  for  his  in- 
demnity, is  a  question  involved  in  much  doubt. 
Where  the  rule  prevails,  that  one  of  several  defendants 
may  furnish  moneys  sufficient  to  satisfy  a  writ  and 
take  an  assignment  for  the  purpose  of  enforcing  con- 
tribution, of  course,  the  fact  that  one  of  the  several  de- 
fendants was  a  surety  cannot  deprive  him  of  the  bene- 
fit of  the  rule.*^  In  several  of  the  states,  as  we  have  al- 
ready shown, this  is  not  permitted.  In  those  states, ade- 
fendant  paying,  or  furnishing  money  to  satisfy,  a  judg- 
ment, cannot  deprive  his  codefendants  of  the  effect  of 
such  satisfaction  by  proving  that  he  who  made  it  was 
a  surety,  and  stipulated  for  the  right  to  use  the  execu- 

S3  Towe  V.  Felton.  7  Tones,  216:  Hinton  v.  Odenheimer,  4  Jones 
Eq.  406;  Sherwood  v.  Collier.  3  Dev.  380,  24  Am.  Dec.  264. 

Si  Coffee  V.  Tevis,  17  Cal.  239. 

85  Wheeler's  Estate.  1  Md.  Ch.  80. 

00  Campbell  v.  Pope,  9G  Mo.  468. 

8'  Brown  v.  White,  5  Dutch.  514,  80  Am.  Dec.  226;  reversing  White 
V.  Brown,  5  Dutch.  307. 

38  Mclntyre  v.  Miller,  13  Mees.  &  W.  728. 

•"■»  See  Freeman  on  .TuJcments,  §  470;  Barrlnger  v.  Boyden.  7 
Jones,  187;  Dempspy  v.  Bush,  18  Ohio  St.  376;  Sandford  v.  McLean, 
3  Paigp.  117;  Hayes  v.  Ward,  7  Johns.  Ch.  123.  8  Am.  Dec.  554;  Cot- 
trell's  Appeal,  23  Pa.  St.  294;  McClung  v.  Beime,  10  Leigh,  394.  34 
Am.  Dec.  739;  Baily  v.  Brownfield,  20  Pa.  St.  41. 

40  Freeman  on  Judgments,  §  471;  Eno  v.  Crooke,  10  N.  Y.  66; 
Porey  v.  White,  3  Barb.  12. 

41  Peebles  v.  Gay,  115  N.  0.  38,  44  Am.  St.  Hep.  429. 
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tion  for  the  purpose  of  coercing  indemnity  or  contri- 
bution."*^ Especially  is  this  true  where  a  suretyship 
does  not  appear  by  the  record,  and  must,  therefore,  be 
established  by  extrinsic  evidence.*^  If  one  becomes 
a  surety  for  the  payment  of  a  judgment  which 
his  principal  is  under  obligation  to  pay,  as  where 
the  release  of  an  attachment  is  procured  by  giving 
an  understanding  to  pay  any  judgment  which  the 
plaintiff  in  the  judgment  may  recover  against  one 
of  the  defendants  therein,  and  judgment  is  afterward 
recovered  against  such  defendant  and  his  indorser,  the 
surety  in  such  undertaking  cannot  furnish  moneys , 
sufficient  to  satisfy  the  judgment  against  his  principal, 
and,  by  having  it  assigned  to  a  third  person,  enable  the 
latter  to  take  out  execution  and  enforce  it  against  such 
indorser.  This  is  because  his  payment  entitles  him  to 
be  subrogated  only  to  the  rights  of  his  principal,  and 
the  principal,  not  having  any  right  in  any  circum- 
stance to  enforce  the  judgment  against  his  indorser, 
canno<t  transfer  such  right  through  the  operation  of 
the  doctrine  of  subrogation  or  otherwise.** 

The  effect  of  the  satisfaction  of  a  judgment  upon  the 
power  of  the  officer  to  further  proceed  has  been  al- 
ready considered,  and  the  conclusion  reached  that  a 
majority  of  the  authorities  show  that  it  is  equivalent 
to  an  absolute  destruction  of  such  power,  and  that  this 
rule  prevails  as  well  against  innocent  purchasers  as 
against  persons  cognizant  of  the  satisfaction.*^ 

<2  McDanlel  v.  Ivee.  37  Mo.  204:  Hull  v.  Sherwood.  59  Mo.  172. 

♦3  Patterson  v.  Clarke,  101  Ga.  214;  Ft.  Worth  N.  B.  v.  Daugherty, 
81  Tex.  301. 

**  March  v.  Barnet,  121  Cal.  419,  66  Am.  St.  Rep.  44. 

46  New  England  M.  S.  Co.  v.  Robson,  79  Ga.  757:  Boos  v.  Morgan, 
130  Ind.  305,  30  Am.  St.  Rep.  237;  Pope  v.  Benster,  42  Neb.  304,  47 
Am.  St.  Rep.  703;  Willis  v.  McNatt,  75  Tex.  69;  ante,  §  19;  Reynolds 
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§  445.  Satisfaction  by  Proceedings  under  Execution. 
Satisfaction,  instead  of  being  produced  by  direct  pay- 
ment in  money,  may  be  created  by  proceedings  taken 
under  the  execution.  Thus  it  Is  produced,  sometimes 
permanently  and  sometimes  temporarily,  by  a  levy 
upon  personal  property,"**  and  also  by  the  delivery  of 
lands  under  an  elegit."*'^  The  levy  upon  personalty  is, 
to  the  extent  of  the  property  levied  upon,  a  prima  facie 
or  conditional  satisfaction;***  but  the  apparent  satis- 
faction may  always  be  rebutted  by  shovfing  that  the 
levy  was  through  no  fault  of  plaintiff  not  productive,** 
and,  as  between  plaintiff  and  defendant,  by  proving 
that  the  levy  was  released  or  abandoned  with  the  de- 
fendant's consent,  express  or  implied.'"'  So  the  ap- 
parent satisfaction  resulting  from  a  sale  may  not  be 
real,  as  where  the  process  or  proceedings  are  void.  In 
that  event,  the  right  to  further  execution  continues, 
and  may  best  be  enforced  by  motion  for  an  order  di- 
recting that  the  apparent  satisfaction  be  canceled,  and 
that  an  alias  writ  issue,''*  or,  after  a  writ  has  been  re- 
turned, the  officer,  on  discovering  that  the  sale  is  void, 

V.  Lincoln,  71  Cal.  183;  Finley  v.  Gaut.  8  Baxt.  148.  Contra,  Boren 
V.  McGehee,  6  Port.  432,  31  Am.  Dec.  695;  Nichols  v.  Dissler,  2 
Vroom,  461,  86  Am.  Dec.  219. 

48  See,  ante,  §  269;  Freeman  on  Judgments,  §  475. 

*'Ante.  §  282;  Freeman  on  Judgments.  §  474.  In  Indiana,  a  levy 
on  real  estate  is  treated  as  a  satisfaction  to  the  same  extent,  as  a  lilie 
levy  on  personalty.     I-indloy  v.  Kelley,  42  Ind.  204. 

48  Oliver  v.  State,  64  Ga.  480;  McCabe  v.  Goodveine,  65  Ind.  288; 
ante,  §  269. 

49  pi-y  y  Maulove,  57  Tenn.  2."i6.  25  Am.  Rep.  775;  McElwee  v 
Jeffreys,  7  S.  C.  228. 

50  Young  v.  Cleveland,  33  Mo.  126,  82  Am.  Dec.  155;  Chandler  v. 
Iliggins,  109  111.  602;  Cravens  v.  Wilson,  48  Tex.  324;  Wright  v. 
Yoimg,  6  Or.  87;  Lustfield  v.  Ball,  103  Mich.  17;  Weber  v.  Cummings, 
39  Mo.  App.  .^18. 

51  Smith  V.  Keed,  52  Cal.  345;  Cliandler  v.  Goodrich,  58  N.  H.  525; 
ante,  §§  53,  54;  Zeigler  v..McCormicl£,  13  Neb.  25. 
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or  that  the  purchaser  will  not  pay  the  amount  of  his 
bid,  may  return  the  writ  unsatisfiecl,^*  or  proceed  to 
make  a  further  sale  thereunder.^*  If  a  writ  issues  con- 
taining no  directions  with  respect  to  the  collection  of 
interest,  when  the  statute  provides  for  such  directions, 
it  may  be  satisfied  by  paying  the  principal  and  costs, 
exclusive  of  interest,  and  if  so  satisfied,  no  writ  can 
subsequently  issue  on  that  judgment.^*  Taking  the  de- 
fendant in  execution  was,  at  common  law,  regarded  as 
a  satisfaction  of  the  judgment,  at  least  so  far  that  no 
other  writs  could  be  issued  or  executed  while  he  re- 
mained in  custody,  nor  after  he  had  been  discharged 
by  the  act  or  consent  of  the  plaintiff.*"*  An  execution 
and  judgment,  without  the  direct  payment  of  money, 
are  often  satisfied  by  a  bid  made  by  plaintiff  at  an 
execution  sale.^^  Nor  can  this  satisfaction  be  rebutted 
by  proving  that  the  title  of  the  defendant  was  defect- 
ive, if  the  plaintiff  purchased  with  knowledge  of  the 
defect.*"^  Where  an  apparent  satisfaction  proves  not 
to  be  real,  there  are  many  instances  in  which  it  may 
be  vacated,  and   in  some   states,  the  plaintiff   would 

B2  Touhey  v.  Touhey,  1.51  Ind.  460,  68  Am.  St.  Rep.  233. 

03  Samuelson  v.  Bridges,  6  Tex.  Civ.  App.  425. 

04  Todd  V.  Botcliford,  86  N.  Y.  517. 

06  Freeman  on  Judgments.  §J  476,  477;  Douglass  v.  Wallace,  11 
Ohio,  42;  Tnnner  v.  Hague,  7  Term  Rep.  420;  Vigors  v.  Aldrich,  4 
Burr.  .2483;  Blackburn  v.  Stupart,  2  East,  243;  King  v.  Goodwin,  16 
Mass.  63;  Ex  parte  Knowell.  13  Ves.  193;  Jacques  v.  Withy,  1  Durn. 
&  E.  557;  Bowrell  v^Zigler,  19  Ohio,  362;  Lambert  v.  Parnell,  15  L. 
J.  Q.  B.  55;  10  Jur.  31;  Dodge  v.  Doane,  3  Cush.  460;  Cattlin  v.  Ker- 
nott,  3  Com.  B.,  N.  S.,  796;  McCrillis  v.  Sisson,  1  R.  I.  143;  Clarlc  v. 
Clement,  6  Durn.  &  E.  525;  Thompson  v.  Bristow,  Barnes'  Notes,, 
205;  Coburn  v.  Palmer,  10  Gush.  273. 

66  Covington  &  C.  B.  Co.  v.  Walker,  2  Duvall,  150;  Weaver  v.  Too- 
good,  1  Barb.  238;  Perry  v.  Williams,  Dud.  (S.  C.)  44;  Smith  v.  God- 
bold,  4  Strob.  Eq.  186. 

07  Goodbar  Co.  v.  Daniel,  88  Ala.  583.  16  Am.  St.  Rep.  76;  Thomas 
V.  Glazener,  90  Ala.  537,  24  Am.  St.  Rep.  830;  Gonce  v.  McCoy,  101 
Tenn.  587. 
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probably  be  justified  in  proceeding  witiiout  taking  any 
formal  steps  to  procure  such  vacation.®*    A  sale  under 
a  satisfied  writ  is,  as  we  have  heretofore  shown,  gen- " 
erally  regarded  as  void.°^ 

In  exceptional  circumstances,  an  execution  may  be 
satisfied  without  money  being  paid  thereunder,  and, 
oh  the  other  hand,  one  execution  may  be  wholly  satis- 
fied without  completely  satisfying  another  on  the  same 
judgment.  Thus,  moneys  realized  under  a  forthcom- 
ing bond  executed  by  a  claimant  and  his  sureties  must 
be  credited  on  the  original  execution,  to  prevent  or  re- 
lease a  levy  under  which  the  bond  wa^  given.*®  In 
New  York,  a  redemption  by  a  senior  judgment  cred- 
itor of  lands  sold  under  a  junior  judgment  operates 
as  a  payment  of  the  senior  judgment,  provided  they 
are  of  sufficient  value  to  pay  the  amount  of  his  bid  and 
his  own  judgment.*^  Execution  may  issue  to  different 
counties  in  the  same  state  on  the  same  judgment,  and 
levies  be  made  thereunder.  Each  may  be  released  by 
the  payment  of  the  judgment  and  the  costs  accruing 
under  it,  but  this  does  not  release  the  other  as  to  the 
costs  due  to  the  oificer  acting  under  it,  and  he  may, 
therefore,  still  proceed  to  the  extent  of  collecting  such 
costs.®^ 

58  See  §§  53,  54,  352,  361;  Eichardson  v.  McDougall,  19  Wend.  80; 
Newland  v.  Baker.  21  Wend.  264;  Bank  of  Orange  v.  Wakeman,  1 
Cow.  46;  Newman  v.  Hazelrigg,  1  Bush,  412;  Cowles  v.  Bacon,  21 
Conn.  451,  56  Am.  Dec.  371;  Mumford  v.  Armstrong,  4  Cow.  553; 
Moore  v.  Edwards,  1  Bail.  23;  Tarkinton  v.  Gnyther,  13  Trod.  100; 
Townsend  v.  Smith,  20  Tex.  465,  70  Am.  Dec.  400;  McCornish  v. 
Melton,  5  Tyrw.  147;  1  Cromp.  M.  &  R.  525;  3  Dowl.  P.  C.  215;  Kemp 
V.  Gadderer,  4  Dowl.  P.  C.  676. 

09  Ante,  §  19;  Stilwell  v.  Carpenter,  59  N.  Y.  414. 

eo  Heard  v.  Duke,  98  Ga.  134. 

01  Benton  v.  Hatch,  43  Hun,  142,  122  N.  Y.  322. 

82  Slater  v.  Alston,  103  Ala.  605j  49  Am.  St.  Rep.  55. 
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§  446.  Remedies  where  the  Officer  is  in  Doubt  Con- 
cerning the  Distribution  of  Proceeds  of  Sales. — When 
moneys  have  been  collected  under  execution,  they 
should,  of  course,  be  paid  over  without  delay  to  the 
person  or  persons  entitled  thereto.  Where  the  officer 
is  prompt  and  efficient,  all  proceedings  to  determine 
to  whom  the  payment  is  to  be  made  are  likely  to  be 
instituted  by  him.  Where  he  is  not  prompt,  or  where 
he  has  misappropriated  the  moneys,  the  proceedings 
are  likely  to  assume  the  form  of  a  suit  against  him 
and  the  sureties  on  his  official  bond.  We  shall  first 
treat  of  proceedings  where  the  officer  is  ready  and  will- 
ing to  make  payment,  but  is  in  doubt  as  to  whom  it 
should  be  made.  If  several  writs  are  in  an  officer's 
hands  against  the  same  defendant,  the  latter  may 
make  a  payment  on  either  writ.  If  he  chooses  to  pay 
one  in  preference  to  the  other,  his  election  is  final. 
The  money  must  be  applied  on  the  writ  upon  which 
the  debtor  paid  it,  whether  such  writ  be  the  junior, 
senior,  or  intermediate.  The  officer  has  no  other  duty 
concerning  such  money  than  to  pay  it  over  under  the 
writ  to  which  the  debtor  assigned  it.^^  Where  money 
has  been  realized  from  the  sale  of  property,  and  has 
thereby  been  actually  or  constructively  brought  into 
court,  the  rule  is  different.  In  such  a  case,  the  will 
of  the  debtor  cannot  prevail.'^*  The  money  must  be  dis- 
tributed in  accordance  with  the  rights  of  various  per- 
sons having  liens  upon  the  property  sold.  A  prudent 
officer  will  certainly  seek  to  avoid  the  responsibility  of 
determining  these  rights  for  himself.     In  contempla- 

•s  Rudy  V.  Commonwealth.  35  Pa.  St.  166,  78  Am.  Dec.  330;  Miss. 
C.  R.  R.  Co.  V.  Harkness,  32  Miss.  203;  Adams  v.  Crlmager,  1  Mc- 
Mull.  309. 

64  Thomas'  Appeal,  69  Pa.  St.  120. 
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tion  of  law,  the  proceeds  of  a  writ  are  brought  into 
court  by  the  officer,  to  be  there,  by  the  court,  applied 
to  the  persons  having  paramount  claims  thereto. 
Hence,  an  ofScer  may,  in  many  of  the  states,  make  a 
return  setting  forth  the  claims  of  the  various  parties, 
and  ask  the  court  to  make  an  order  regulating  the  dis- 
tribution of  the  funds  in  his  hands.^^  This  it  will  un- 
dertake to  do  after  giving  notice  to  all  the  parties  in- 
terested and  affording  them  an  opportunity  to  present 
and  support  their  respective  claims.*'®  The  court  is- 
suing the  senior  writ  is  the  one  having  authority  to 
control  the  distribution  of  the  proceeds.®"^  But  there 
is  an  evident,  and  no  doubt  a  reasonable,  antipathy 
against  the  practice  of  disposing  of  the  proceeds  of  an 
execution  in  this  summary  method.  Hence,  some 
courts  refuse  to  act  in  doubtful  cases ;  **  others  decline 
to  proceed  unless  all  the  proceeds  are  in  fact  paid  into 
court;®®  and  still  others  refuse  to  act  in  any  case, 
leaving  the  officer  to  determine  his  own  duty  in  the 
premises,  and  the  parties  in  interest  to  redress  them- 
es WiUlamson  v.  Johnston,  7  Halst.  86;  Washington  v.  Sanders,  2 
Dev.  343,  21  Am.  Dec.  336;  Palmer  v.  Clarke,  2  Dev.  354,  21  Am. 
Dec.  340;  Dewey  v.  White,  65  N.  C.  225;  Bates  v.  Lilly,  65  N.  C.  232; 
Wiley  V.  Bridgman,  1  Head,  68;  McDonald  v.  Allen,  37  Wis.  108,  19 
Am.  Rep.  754;  Chittenden  v.  Rogers,  42  111.  95;  Stebbins  v.  Walker, 
2  Green,  90.  25  Am.  Dec.  499;  Isler  v.  Colgrove,  75  N.  C.  334;  Cox 
V.  Marlatt,  7  Vroom,  390,  13  Am.  Rep.  454;  Polk  County  v.  Sypher, 
17  Iowa,  358,  85  Am.  Dec.  568. 

66  Williamson  v.  Wylie,  69  Mo.  App.  368;  Walker  v.  Braden,  44 
Kan.  707. 

07  Heinselt  v.  Smith,  34  N.  J.  L.  215;  Woodruff  v.  Chapln,  3  Zab. 
566,  57  Am.  Dec.  416. 

«8  Williams  v.  Rogers,  5  .Tohns.  163;  Fieldhouae  v.  Croft,  4  East.' 
510;  Knight  v.  Criddle,  9  East,  48;  Willows  v.  Ball,  2  Bos.  &  P.,  N. 
R.,  376;  Bruton  v.  Cannon,  Harp.  389;  Caskey  v.  McMullen,  3  S.  C. 
196. 

«»  Wortman  v.  Conyngham,  1  Pet.  C.  C.  241;  Masser  v.  DeWart,  46 
Pa.  St.  534;  Troutman's  Appeal,  23  Pa.  St.  491;  Williams'  Appeal, 
9  Pa.  St.  267. 
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selves  by  action  against  the  officer  in  case  he  deter- 
mines incorrectly.'"  For  in  all  cases  in  which  an  of- 
ficer undertakes  to  distribute  funds  in  his  hands,  he  as- 
sumes the  risk  of  doing  so  correctly,  and  is  answerable 
for  the  damages  sustained  by  anyone  through  his  mis- 
taken acts.'^  In  Pennsylvania  the  officer  may  pay  the 
money  into  court;  the  various  claimants  may  inter- 
plead concerning  it;  "^^  issues  of  fact  must,  on  demand 
of  any  claimant,  be  tried  before  a  jury;'^*  and  the  de- 
cision, when  made,  is  final  and  conclusive.'^*  In  Ala- 
bama, if  the  claimants  make  an  agreed  case,  the  court 
may  determine  their  respective  claims  without  mak- 
ing the  officer  a  party.'"  In  South  Carolina,  if  a  per- 
son obtains  a  rule  against  an  officer,  to  show  cause 
why  moneys  should  not  be  paid  to  him,  the  court  must 
confine  its  decision  to  the  claims  of  such  claimant,  and 
cannot  award  the  moneys  to  a  third  person.'®  In  Mis- 
sissippi, on  the  other  hand,  the  rights  of  all  persons 
are  considered;  and  an  order  injurious  to  one  of  the 
claimants  may  be  reversed,  though  he  did  not  join  in 
prosecuting  the  appeal." 

§  446  a.  Interpleader  to  Determine  Right  to  Proceeds. 
Wliere  the  officer  has  rightfully  sold  property,  and 
different  claims  are  interposed,  or  known  by  him  to  ex- 

To  Trapnall  v.  Jordan,  2  Bng.  430. 

71  First  M.  H.  Co.  v.  Fadden,  8  N.  D.  162;  Mark  v.  Osmer,  138  Pa. 

sta. 

72  Penny  packer's  Appeal,  57  Pa.  St.  114. 

78  Benson's  Appeal,  48  Pa.  St.  159;  Relgart's  Appeal,  7  Watts  & 
S,  267. 

74  Noble  V.  Cope,  50  Pa.  St.  17.  Generally,  an  order  or  judgment 
assuming  to  control  the  disposition  of  a  fund  does  not  bind  parties 
not  before  the  court.    In  the  Matter  of  Howard,  9  Wall.  175. 

76  Turner  v.  Lawrence,  11  Ala.  427. 

76  Caskey  t.  McMuUen,  3  S.  G.  196. 

77  Heizer  v.  Fisher,  13  Smedes  &  M.  672. 
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ist,  respecting'  the  proceeds  of  the  sale,  or  some  part 
thereof,  inter-pleader  would  seem,  in  many  instances, 
to  be  his  only  adequate  remedy,  and  therefore,  one  to 
which  he  has  a  right  to  resort.  If  it  be  true  that 
moneys  by  him  collected  are  to  be  deemed  in  the  cus- 
tody of  the  court,  and  therefore,  payable  only  as  it 
may  direct,  his  right  to  seek  such  direction  may,  as 
to  him,  constitute  an  adequate  remedy  at  law,  and 
preclude  him  from  seeking  relief  by  interpleader.''* 
Many  of  the  courts,  as  we  have  shown,  are  disinclined 
to  exercise  summary  jurisdiction  for  the  purpose  of  de- 
termining, on  motion,  claims  made  to  funds  realized 
by  a  sheriff  as  the  result  of  a  sale  lawfully  made  by  him 
under  execution.  Certainly  in  those  states,  if  not  in 
others,  he  should  be  permitted  to  resort  to  the  remedy 
of  interpleader.'^* 

§  447.  General  Rules  Concerning  the  Rights  of  Claim- 
ants of  Proceeds. — Whether  an  officer  seeks  to  distrib- 
ute moneys  in  his  hands  with  or  without  the  aid  of 
the  court,  an  infinite  variety  of  questions  arise,  and 
must  be  determined  with  reference  to  the  respective 
rights  and  priorities  of  the  various  claimants.  These 
questions  may  not,  and  usually  do  not,  connect  them- 
selves with  the  law  of  executions,  but  are  to  be  set- 
tled under  various  other  branches  of  law  defining  gen- 
eral rights  of  property,  and  prescribing  what  liens 
may  exist  thereon,  and  how  such  liens  may  be  created 
and  continued.  So  far  as  these  questions  fall  within 
the  law  of  executions,  their  answers  must  be  sought  in 

78  Parker  v.  Barker.  42  N.  H.  78.  77  Am.  Dec.  789;  McDonald  v. 
Allen,  37  Wis.  108,  19  Am.  Rep.  7.o4. 

70  Lawson  v.  Jordan,  19  Ark.  297,  70  Am.  Dec.  596;  Nash  v.  Smith, 
6  Conn.  421;  Kring  v.  Green's  Ex.,  10  Mo.  195;  Shaw  v.  Coster,  8  Pal. 
346,  25  Am.  Dec.  690. 
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the  chapter  on  execution  liens.^**  It  will  there  be  seen 
that  the  proceeds  of  a  sale  made  under  a  junior  writ 
are  frequently  entirely  consumed  by  senior  writs  in 
the  officer's  hands.*^  Hence  it  may  happen  that  the 
writ  Tinder  which  a  sale  is  made  is  not  to  any  extent 
satisfied  thereby.  But,  as  a  general  rule,  execution 
sales  are  subject  to  all  liens  paramount  to  that  un- 
der ^yhich  the  sale  is  made.  Hence  the  plaintiff  un- 
der whose  writ  a  sale  is  made  is  usually  entitled  to 
the  proceeds  of  the  sale,  to  the  extent  of  satisfying  his 
claim.®^  Senior  lienholders  are  not  entitled  to  parti- 
cipate in  the  proceeds,  because  their  liens  are  unim- 
paired by  the  sale,  and  they  may,  as  before,  seek  satis- 
faction out  of  the  property  sold.  Where,  however,  the 
sale  has  the  effect  of  transferring  title  free  from  all 
liens,  then  the  senior  lienholders  must  first  be  paid  out 
of  the  proceeds.*^  Liens  must  be  determined  as  they 
exist  at  the  date  of  the  sale.*^  If  land  is  sold,  the  sur- 
plus proceeds  of  the  sale  must  be  dealt  with  and 
treated  as  land.*"  If  the  defendant  made  a  convey- 
ance after  the  inception  of  the  lien,  and  before  the  sale, 

so  See  c.  13. 

81  See  §  196. 

82  Hanauer  v.  Casey,  26  Ark.  352:  Commercial  Bank  v.  Coroner,  6 
How.  (Miss.)  530,  38  Am.  Dec.  447;  Bibb  v.  Jones,  7  How.  (Miss.) 
397;  Commercial  Bank  v.  Helderburn,  6  How.  (Miss.)  536;  Walker 
V.  Anderson,  31  Tex.  646;  Love  v.  Williams,  4  Fla.  126;  Calmes  v. 
Ford,  6  Smedes  &  M.  190;  Whitely  v.  Kiddick,  Chase  Dec.  540;  Wors- 
ley  T.  Bryan,  86  N.  C.  343. 

83  See  §  338.  If  a  landlord  has,  by  law,  a  lien  on  the  chattels  of 
his  tenant,  such  lien  must  be  first  satisfied  out  of  the  proceeds  of 
their  sale.  AVickey  y.  Eystor,  58  Pa.  St.  501;  Weltner's  Appeal,  63 
Pa.  St.  302;  Rowland  v.  Goldsmith,  2  Grant  Cas.  378. 

84  Douglass'  Appeal,  48  Pa.  St.  223. 

8B  Matthews  v.  Duryee,  45  Barb.  69;  4  Keyes,  525;  Jones  v.  Jones, 
1  Bland  Ch.  443,  18  Am.  Dec.  327;  Vartie  v.  Underwood,  18  Barb. 
561;  Mills  V.  Van  Voorhies,  20  N.  Y.  412;  Walker  v.  Braden,  44  Kan. 
707. 
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then  the  surplus  ought  to  be  paid  to  his  grantee  if 
there  are  no  liens  paramount  to  his  conveyance.^  Cred- 
itors not  having  liens  are  not  entitled  to  share  in  the 
distribution  of  the  proceeds.*'^  But  all  persons  having 
liens  which  are  subordinate  to  the  sale  are  entitled  to 
satisfaction  out  of  the  proceeds  in  the  order  of  their 
priority.^  As  between  equities  otherwise  equal,  the 
elder  should  be  given  precedence.**  The  claim  to  share 
in  the-  proceeds  of  a  writ  may  be  defeated  by  showing 
that  the  judgment  upon  which  the  claim  is  based  was 
recovered  and  allowed,  for  the  purpose  of  defrauding 
the  creditors  of  the  judgment  debtor.®*  In  some  of  the 
states,  preferences  have  been  created  by  statute  in  favor 
of  certain  employes  to  the  extent  of  allowing  them, 
from  the  proceeds  of  the  property  of  their  employers, 
sold  under  execution,  their  salaries  to  a  designated 
amount  or  for  a  specified  period.  Where  these  stat- 
utes prevail,  and  claims  are  made  thereunder,  they 
must,  of  course,  be  considered  by  the  officer  before  dis- 
tributing the  proceeds  of  any  sale  made  under  execu- 
tion."^ 

§  448.  When  the  Officer  Becomes  Liable  for  not  Pay- 
ing over  Proceeds. — in  several  of  the  states,  summary 
remedies  have  been  provided  by  statute  for  the  pur- 
pose of  compelling  sheriffs  and  constables  to  account 

86  Every  v.  Bdgerton,  7  Wend.  259. 

87  Smith  V.  Reiff,  20  Pa.  St.  364;  Helf rich's  Appeal,  15  Pa.  St.  382; 
Edwards  v.  Toomer,  14  Smedes  &  M.  75. 

88  Averill  v.  Loucks,  6  Barb.  470;  Van  Nest  v.  Yeomans,  1  Wend. 
87;  Steele  v.  Hanna,  8  Blackf.  326;  Benton  v.  Shreeve,  4  Ind.  66; 
County  of  Polk  v.  Sypher,  17  Iowa,  358.  .  Hence  the  holder  of  a  valid 
attachment  lien  is  entitled  to  the  benefit  of  it  against  a  suiplus  aris- 
ing from  the  sale  of  the  land.     Straley's  Appeal,  43  Pa.  St.  89. 

89  Allen  V.  Sharp,  65  Ga.  417. 

90  Wandllng  v.  Thompson,  41  N.  J.  L.  309. 

01  Johnston  v.  Varrills,  27  Or.  2.')1.  50  Am.  St.  Rep.  717;  Bixler  v. 
Kresge,  169  Pa.  St.  405,  47  Am.  St.  Rep.  920. 
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for  money  collected  by  them  under  execution.®**  These 
statutory  remedies  are  cumulative.  They  leave  the 
common-law  remedies  unimpaired.®^  Furthermore, 
they  are  penal  in  their  character,  and  hence  not  ap- 
plicable where  the  conduct  of  the  officer  is  not  char- 
acterized by  willful  wrong  or  gross  negligence.  Hence, 
if,  acting  on  the  advice  of  reputable  attorneys,  he  pays 
moneys  to  one  person  when  they  should  have  been 
paid  to  another,  or  delays  their  payment  because  of 
well-founded  doubts,  and  to  enable  those  claiming  the 
fund  to  litigate  and  have  determined  their  respective 
interests  therein,  he  cannot,  in  summary  proceedings 
or  otherwise,  be  subjected  to  any  special  penalty  im- 
posed upon  him  by  law  for  not  returning  his  writ  or 
for  not  paying  over  the  moneys  collected  by  him  there- 
under."* At  common  law,  the  sheriff  was  expected,  at 
the  return  day  of  the  writ,  either  to  pay  into  court  the 
money  required  for  its  satisfaction,  or  to  present  a 
legal  excuse  for  not  having  it  to  pay.  The  practice  of 
paying  money  into  court  has  been  generally  supplanted 
by  the  practice  of  paying  it  to  the  plaintiff.  But  the 
period  at  which  the  money  ought  to  be  paid  over  has 
not  been  changed.  An  officer  who  has  collected  money 
under  execution  ought  either  to  pay  it  into  court  or 
over  to  the  plaintiff  on  or  before  the  return  day.  If  he 
does  not  do  so,  he  is   liable,  in   most   states,  to   the 

»ia  Beaird  v.  Foreman,  1  Scam.  40;  Dunn  v.  Vannerson,  7  How. 
(Miss.)  579;  Buckmaster  v.  Drake.  5  Gilm.  321. 

92  De  La  Garza  v.  Booth,  28  Tex.  479,  91  Am.  Dec.  328.  The  statu- 
tory remedies  usually  enforce  a  penalty.  They  are  therefore  not  al- 
lowed, except  where  the  collection  of  the  money  Is  admitted.  Hinck- 
ly  V.  Bulham,  5  Cal.  53;  .Johnson  v.  Gorham,  6  Oal.  195.  They  can- 
not be  successfully  Invoiced  in  doubtful  cases.  Wilson  v.  Broder, 
10  Cal.  486;  Conway  v.  Campbell,  11  Mo.  71;  Griffin  v.  Smith,  2  Nev. 
374. 

»3  Williams  v.  State,  65  Ark.  159;  Custer  v.  Agnew,  83  111.  194; 
Hull  V.  Chapel,  71  Minn.  408. 
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plaintiff  in  an  action  for  money  had  and  received, 
though  no  demand  for  payment  has  ever  been  made.'^ 
In  England,  though  the  correctness  of  this  rule  is 
undoubted,  the  courts  will  interpose  in  favor  of  an 
officer  who  has  acted  in  good  faith  as  against  a 
plaintiff  who  is  making  an  oppressive  use  of  his 
legal  remedies.  The  interposition  is  by  granting  a 
stay  of  proceedings.*'  In  some  of  the  states,  no  ac- 
tion can  be  brought  against' an  officer  for  moneys  col- 
lected under  a  writ,  unless  a  demand  has  been  made,*® 
or  he  has  assumed  to  hold  the  money  in  hostility  to 
the  plaintiff,  or  other  person  entitled  thereto.®'^  In 
Kentucky  an  officer  is  entitled  to  a  demand  when  the 
defendant  is  a  nonresident  of  the  county.**  The  liabil- 
ity of  officers  before  the  return  day  has  not  been  dis- 
cussed with  much  frequency.  The  rule  in  force  in 
Massachusetts  is,  that  where  money  has  been  collected 
before  the  return  day,  the  officer  is  at  once  liable  to 
plaintiff  if  the  latter  demands  payment;  **  but  that,  in 
the  absence  of  such  demand,  no  liability  arises  until 
after  the  return  day.^"**  Where  the  law  requires  a  sale 
to  be  reported  to  the  court  and  confirmed,  it  is  the  duty 
of  the  officer  to  retain  the  proceeds  until  an  order  of 
confirmation  is  made.'^*'^    If  a  surplus  has  been  real- 

94  Brewster  v.  Van  Ness.  18  Johns.  1.S3;  Dygert  v.  Crane,  1  Wend. 
534;  Nelms  v.  V^'niiams.'  IS  Ala.  G50:  Nelson  v.  Kerr,  59  N.  T.  224; 
UUie  V.  Hoyt,  5  Hill.  395,  40  Am.  Deo.  360:  Dale  v.  Birch,  3  Camp. 
346;  Swain  v.  MorlaDd.  1  B,  &  B.  370;  Canterberry  v.  Common- 
wealth, 1  Dana,  415;  Nelson  v.  Kerr,  2  Thomp.  &  C.  299. 

»5  .Tefferies  v.  Sheppard,  3  Barn.  *  Aid.  600. 

86  Church  V.  Clark,  1  Root,  .303;  Moody  y.  Mahnrin.  4  N.  H.  296; 
De  La  Garza  v.  Booth,  28  Tex.  479,  91  Am.  Dec.  828;  Wright  v.  Ham- 
ilton. 2  Bail.  .51,  21  Am.  Dee.  513. 

07  Sims  V.  Anderson,  1  Hill  (S.  C),  394. 

98  Commonwealth  v.  Bartlett.  7  .T.  J.  Marsh.  161. 

90  Rogers  V.  Sumner,  16  Pick.  387. 

100  Wilder  v.  Bailey,  3  M.ass.  289. 

101  Stone  V.  Ruffin,  2  Ohio,  503. 
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ized  by  a  sale,  the  oflflcer  is  responsible  therefor  to  the 
defendant  in  execution,  or  to  persons  having  liens  and 
claims  on  the  property  sold.^***  If  a  writ,  though  in 
fact  collected,  has  been  returned  nulla  bona,  the  plain- 
tiff's remedy  is  by  an  action  for  a  false  return.*"^ 

§  449.  When  Officer  Becomes  Chargeable  with  Inter- 
est.— An  officer  retaining  money  in  his  hands,  after  the 
return  day,  without  any  legal  excuse,  is,  in  some  states, 
chargeable  with  interest.^"*  In  other  states,  he  is  not 
so  chargeable  until  after  a  demand  for  payment  has 
been  made.^**" 

§  450.  The  Defenses  to  an  Action  to  Recover  Money 
Admitted  to  have  been  Collected  by  an  officer  under  exe- 
cution are  very  limited  in  number.  He  may  show  that 
the  money  was  realized  from  property  belonging  to  a 
stranger  to  the  writ,^****  or  that  the  judgment  or  writ 
was  utterly  void.  Irregularities  in  the  writ  or  judg- 
ment, such  as  might  have  excused  the  officer  from  tak- 
ing any  action  under  the  writ,  do  not  justify  him  in  re- 
fusing to  pay  over  what  he  has  collected.  Money  col- 
lected colore  officii  must  be  paid  to  the  plaintiff,  unless 
the  writ  was  so  clearly  void  as  to  affoM  no  justification 
to  the  officer. ^"''^  Hence  the  latter  cannot  resist  an  ac- 
tion to  recover  money  collected  under  a  writ,  by  show- 
ing that  the  plaintiff  had  been  satisfied  by  proceedings 

102  State  V.  Keed,  5  Ired.  357. 

103  Egery  v.  Buclianan,  5  Gal.  53. 

104  Slingerland  v.  Swart,  13  Johns.  255;  Crane  v.  Dygert,  4  Wend. 
675. 

105  jroore  V.  The  Treasurers,  1  Nott  &  TvIcC.  21-1. 

106  Newland  v.  Baker,  21  Wend.  2G4. 

107  Graydoo  v.  Stone,  1  Edm.  Sel.  Cas.  221;  Bacon  v.  Cropsey,  7 
N.  Y.  195;  State  v.  Norris,  19  Ark.  247;  People  v.  Dunning,  1  Wend. 
16;  Walden  v.  Davison,  15  Wend.  575;  James  v.  Gurley,  48  N.  Y. 
163, 


§  450  SATISFACTION   OF  EXECUTIONS.  2390 

under  another  writ,  based  upon  another  judgment,  for 
the  same  liability.***  The  officer  can  make  no  defense 
inconsistent  with  his  return.  Therefore,  where  he  has 
returned  that  a  sale  was  made  by  him,  or  that  the  writ 
was  satisfied  by  any  other  means,  he  cannot  show  that 
he  did  not  receive  the  money  for  the  sale,****  or  other 
satisfaction.^^*"  This  rule  prevails  where  the  officer 
seeks  to  show  that  he  received  notes  or  other  property 
which  he  was  not  authorized  to  take  in  satisfaction,  as 
well  as  where  he  offers  to  prove  that  he  received  noth- 
ing whatever.  An  officer  cannot  excuse  his  nonpay- 
ment by  showing  that  the  plaintiff  owed  him  a  debt,"* 
nor  that  the  defendant  ***  or  the  defendant's  cred- 
itors**^ notified  him  not  to  pay,  nor  that  the  bank  in 
which  the  money  was  deposited  suspended  payment.*** 

108  Hill  V.  Flt2patrlck,  6  Ala.  314. 
100  Ferguson  v.  Tuttj  8  Kan.  370. 

110  Payne  v.  Cowan,  1  .T.  .T.  Marsh.  12;  Tiffany  v.  Johnson,  27  Miss. 
227;  Armstrong  v.  Garrow,  6  Cow.  465;  Seitzinger  v.  Steinberger,  1? 
Pa.  St.  379;  Holt  v.  Eobinson,  21  Ala.  106,  56  Am.  Dec.  240;  Field  v. 
Smith,  5  Dowl.  P.  C.  735;  Sutton  v.  Allison,  2  .Tones.  339;  Davis  v. 
Hunt,  2  Bail.  412;  Harper  v.  Fox,  7  Watts  &  S.  142;  Boas  v.  tTpde- 
grove,  5  Pa.  St.  516,  47  Am.  Dec.  425. 

111  Fitch's  Appeal.  10  Pa.  St.  461,  51  Am.  Dec.  495;  Prewltt  v. 
Marsh,  1  Stew.  &  P.  17. 

112  Walker  v.  Kennerly.  3  Kich.  64;  Wallace  v.  Graham,  13  Rich. 
822. 

113  Hooks  V.  Byrd,  10  Rich.  120. 

11*  Phillips  V.  Lamar,  27  Ga.  228,  73  Am.  Dee.  731. 
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§  451.  History  of— Cases  in  Which  It  may  Issue.— "At 
common  law,  where  the  king  was  plaintiff  in  any  ac- 
tion, whether  for  debt  or  damages,  he  had  execution 
against  the  defendant  both  for  body,  lands,  and 
goods."  ^  But  where  a  common  person  was  a  party 
plaintiff,  he  was  not  entitled  to  arrest  the  defendant 
except  in  actions  of  trespass  vi  et  armis.  "The  com- 
mon law,  which  is  the  preserver  of  the  common  jpeace 

1 3  Salk.  286;  Harbert's  Case,  3  Co.  12  b. 
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ot  the  land,  did  abhor  all  force  as  a  capital  enemy  to  it; 
and,  therefore,  against  those  who  committed  any  force, 
the  common  law  did  subject  their  bodies  to  imprison- 
ment, which  is  the  highest  execution,  by  which  he  loses 
his  liberty  till  he  agree  with  the  party,  and  pay  a  fine 
to  the  king;  and  therefore  it  is  a  rule  in  law  that,  in  all 
actions  quare  vi  et  armis,  capias  lies."  ^ 

That  imprisonment  for  debt  was  for  a  long  time 
a  disgrace  upon  our  jurisprudence  was  owing,  chiefly, 
to  various  statutory  innovations  upon  the  common 
law.  That  this  disgrace  has  almost  disappeared  is 
also  owing  to  statutory  action.  It  may  be  well  to 
remember  that  the  exemption  of  debtors  from  arrest 
at  common  law  was  probably  not  the  result  of  any 
concession  of  the  inalienable  right  of  the  subject 
to  personal  liberty,  but  rather  of  a  system  of  law,  un- 
der which  he  was  a  mere  vassal,  owing  services  to 
some  superior,  and  that  the  services  due  this  superior- 
would  necessarily  be  interrupted  by  the  imprisonment 
of  the  vassal.  The  statutes  extending  the  right  to  ar- 
rest on  civil  process  are  therefore  no  evidence  of  Jiny 
diminution  of  the  privileges  of  thie  ordinary  subject. 
They  show  only  that  the  subject  was  becoming  so  in- 
dependent of  his  superior  that  the  person  of  the  former 
could  be  'dealt  with  without  seriously  impairing  the 
conceded  rights  of  the  latter.  Under  the  common- 
law  system  of  procedure,  much  difficulty  was  experi- 
enced in  compelling  defendants  to  appear  in  response 
to  writs  issued  against  them.  To  partially  remove  this 
difficulty,  a  statute  was  enacted  in  the  year  1267,^  au- 
thorizing writs  of  capias  ad  respondendum    to  issue 

2  Harbert's  Case,  3  Co.  12  a. 

8  Stat.  52  Henry  III.,  c.  23,  commonly  known  as  the  statute  of 
Marlebridge. 
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against  bailiffs,  whereby  the  sheriff  was  empowered 
to  arrest  such  bailiffs  in  actions  against  them  for  an 
accounting.  In  the  year  1285,  the  same  writs  were 
authorized  to  issue  against  receivers  to  compel  them 
to  account.*  In  1350,  the  same  remedy  was  allowed 
to  plaintiffs  in  actions  of  debt  and  detinue;  ^  and  in 
the  year  1503,  it  was  extended  to  actions  on  the  case.* 
The  statutes  to  which  we  have  referred  were  en- 
acted with  the  view  of  securing  the  appearance  of  de- 
fendants. But  the  courts,  without  any  statutory  au- 
thority, always  assumed  that  in  every  action  in  which  a 
■capias  ad  respondendum  could  issue,  the  plaintiff  was, 
after  judgment,  entitled  to  execution  against  the  body 
of  the  defendant.''  The  writ  which  issued  after  judg- 
ment to  authorize  the  taking  and  detention  of  the  de- 
fendant was  styled  a  capias  ad  satisfaciendum.  It  is 
well  known  that  the  cases  in  which  an  execution  may 
issue  against  the  body  of  a  defendant  have  been  very 
materially  diminished  by  statutes  enacted  during  the 
present  century,  both  in  this  country  and  in  England. 
Such  executions  may,  nevertheless,  issue  in  many 
cases.  The  statutes  on  the  subject  are  by  no  means 
uniform.  Most  of  them  authorize  an  execution  against 
the  body  of  the  defendant  whenever  he  has  been  found 
guilty  of  a  fraud,  or  tort,  or  of  misconduct  in  office, 
or  in  a  professional  employment,  or  of  the  embezzle- 
ment or  conversion  of  the  plaintiff's  property;  and  also 
where  the  defendant  is  about  to  abscond,  or  where  he 
has  disposed  or  is  aibout  to  dispose  of  his  property  for 
the  purpose  of  defrauding  his  creditors;  and  also  where 

■1  Stat.  13  Edw.  I.,  c.  11,  commonly  known  as  statute  of  West- 
minster 2. 

0  Stat.  13  Bdw.  III.,  e.  17. 
6  Stat.  19  Henry  VII.,  c.  9. 
TTidd's  Pr.  1025:  3  Salk.  286;  3  Coke.  12  a. 
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he  has  property  which  he  conceals  and  refuses  to  ap- 
ply to  the  satisfaction  of  a  judgment  against  him.* 

In  one  form  or  another  prohibitions  against  impris- 
onment for  debt  are  found  in  most,  if  not  all,  of  our 
state  constitutions.  Usually  these  prohibitions  allow 
exceptions  in  cases  of  fraud,  willful  injury  to  persons 
or  property,  or  of  fines  or  penalties  imposed  by  law.* 
Courts,  in  construing  such  provisions,  have  frequently 
been  called  upon  to  determine  to  what  extent  they  in- 
validated statutes  authorizing  civil  executions  against 
the  body  of  a  judgment  debtor.  Their  ma^nifest  intent 
is  to  exempt  from  imprisonment  the  honest  debtor  who 
is  poor,  and  in  good  faith  unable  to  pay  his  debts. 
This  shield  of  protection  should  not,  therefore,  be'  al- 
lowed to  be  interposed  for  the  benefit  of  debtors  who, 

8  See  Stats.  32  &  33  Vict.,  c.  62.  otherwise  known  as  tlie  debtor's 
act  of  1869.  Sanclpl's  &  Hill's  Dig.  Ark.  Stats.,  1894,  §§  283,  298; 
Rice's  Colo.  Code  Civ.  Proc,  §  246;  Cal.  Code  Civ.  Proc,  §  479; 
Gen.  Stats.  Conn.,  1888,  §§  1179-1181;  Laws  of  Del.,  1893,  p.  749,  §  15; 
Code  of  Georgia,  1895,  §  4606;  Rev.  Stats.  Idalio,  1887,  §  4473;  Starr 
&  Curtis'  Ann.  111.  Stats.,  2d  ed.,  p.  2334,  §  5;  Ann.  Ind.  Stats., 
1894,  §§  803-805;  Code  of  Iowa,  1897,  §  4085;  Gen.  Stats.,  Kan.,  1897, 
§  504;  Kentucky  Codes,  1895,  §  168;  Garland's  Rev.  Code  of  Prac- 
tice, La.,  1894,  §  212;  Me.  Rev.  Stats.,  1883,  c.  113;  Mass.  Pub.  Stats., 
ed.  1882,  c.  162;  Howell's  Ann.  Stats.  Mich.,  ed.  1882,  §  766^;  Stats. 
Minn.,  1894,  §  5487;  Rev.  Stats.  Mo.,  1889,  §  4971;  Mont.  Code  Civ. 
Proc,  1895,  §  1261;  Comp.  Stats.  Neb.,  1897,  §§  6142-6146;  Nev. 
Gen.  Stats.,  1885,  §§  3094,  3095,  3234;  N.  H.  Gen.  Laws,  1878,  c. 
225;  Comp.  Laws  N.  M.,  1897,  §§  3107,  3131;  Stovers'  N.  Y.  Code 
Civ.  Proc.,  1895,  §§  549,  550,  1487-1489;  Rev.  Code  of  N.  D.,  1895, 
S§  5504,  5505;  Giauque's  Rev.  Stats.  Ohio,  7th  ed.,  §§  5448-5451; 
Plill's  Ann.  Laws  of  Or.,  2d  ed.,  §§  275,  276,  279;  Pepper  &  Lewis' 
Dig.  Pa.  Stats.,  pp.  1918,  1920,  2559;  Gen.  Laws,  R.  I.,  1896,  ch.  256, 
§§  11,  16,  17;  S.  C.  Gen.  Stats.,  ed.  1882,  §§  308,  309;  Rev.  Stats. 
Utah,  1898,  §§  3233,  3273;  Vt.  Rev.  Laws,  1881,  c.  81,  82;  Ballinger's 
Ann.  Codes  &  Stats.  Wash.,  §§  5195,  5198;  Code  of  W.  Va.,  3d  ed., 
pp.  471.  472;  Sanborn  v.  Eerryman  Ann.  Stats.  Wis.,  §  2973;  Rev. 
Stnts..  Wyo..  1899,  §§  3ni5;»in. 

» See  Meyer  v.  Berlandi.  .39  Minn.  438,  12  Am.  St.  Rep.  663; 
United  States  v.  Arnold,  69  Fed.  Rep.  987;  Kennedy  v.  People,  122 
111.  649 
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being  able  to  paj;  yet  seek  to  avoid  doing  so  by 
assigning  or  concealing  their  effects,  or  by  eluding  ju- 
dicial process.  Consequently,  courts  have  generally, 
and  quite  properly,  upheld  the  validity  of  statutes 
authorizing  the  imprisonment  of  a  debtor  after  the  re- 
turn of  an  execution  unsatisfied  and  proof  that  he  has 
property  legally  applicable  to  the  discharge  of  his  lia- 
bilities.!" The  imprisonment  in  such  a  case  is  not  for 
debt,  but  for  the  neglect  and  refusal  to  perform  a 
moral  and  legal  duty,  the  performance  resting  in  the 
ability  of  the  debtor." 

The  English  statutes  under  which  the  debtors' 
prison  became  such  a  serious  evil  represent  an  extreme 
and  totally  illogical  solution  of  a  problem  which,  in 
later  years,  has  been  given  more  sensible  considera- 
tion. Without  losing  sight  of  the  obligation  which 
rests  upon  men  to  pay  their  debts,  modern  legislation 
has  abandoned  the  idea  of  requiring  impossibilities  of 
debtors.  In  the  constitutional  provisions  above  men- 
tioned is  evidenced  a  phase  of  this  change  of  theory. 
The  writ  of  capias  ad  satisfaciendum  has  been  ex- 
pressly abolished  in  some  states.*'^  The  amelioration 
of  the  condition  of  poor  debtors  has  also  proceeded 
through  the  enactment  of  insolvency  laws.  But  in 
construing  legislation  having  this  end  in  view,  courts 
cannot  keep  too  constantly  in  mind  the  fundamental 
theory  upon  which  it  is  based,  namely,  that  none  of  the 
exemptions  thereby  afforded  debtors  should  enable 
them  to  avoid  the  payment  of  debts  when  able  to  pay 

10  Livingston  v.  Los  Angeles  Co.  Supr.  Ct.,  117  Cal.  633;  Eiken- 
berry  v.  Edwards,  67  la.  619,  .56  Am.  Kep.  360;  State  v.  Becht,  23 
Minn.  411;  In  re  Knapp,  144  Mo.  653;  Ex  parte  Clark,  20  N.  J.  L. 
648;  Moore  v.  Mullen,  77  N.  C.  328;  Kinney  v.  Laughenour,  97  N.  C. 
825. 

11  Ex  parte  Hardy,  68  Ala.  339,  Brickell,  C.  J.,  dissenting. 

12  Rev.  St.  Fla.,  1891,  §  1184;  Code  of  W.  Va.,  1891,  ch.  141,  §  1. 
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them.  Any  considerable  departure  from  this  guiding 
principle  might  render  necessary  the  enactment  of  a 
companion  set  of  laws  designed  for  the  protection  of 
creditors. 

§  452.   Cases  in  Which  It  may  issue  in  New  Yorl<.— By 

section  549  of  the  code  of  New  York,  "a  defendant  may 
be  arrested  in  an  action,  where  the  cause  of  action  is 
brought  for  either  of  the  following  causes:  1.  To  re- 
cover a  fine  or  penalty;  ^^  2.  To  recover  damages  for 
a  personal  injury;  ^*  an  injury  to  property/^  including 

13  If  by  statute  an  officer  of  a  corporation  becomes  answerable 
for  its  debts  because  of  his  failure  to  file  a  report,  an  action  to 
enforce  such  liability  is  not  "to  recover  a  fine  or  penalty."  Glenn 
Falls  Paper  Co.  v.  White,  58  How.  Pr.  172.  Nor  is  judgment  for 
value  of  goods  illegally  Imported  a  judgment  for  a  penalty.  United 
States  V.  MoUer.  10  Ben..  189. 

1*  "A  personal  injury  includes  libel,  slander,  criminal  conversa- 
tion, seduction,  and  malicious  prosecution;  also  an  assault  and  bat- 
tery, false  imprisonment,  or  other  actionable  injury  to  the  person 
either  of  the  plaintiff  or  of  another."  Code  N.  Y.,  §  3333,  subd.  9. 
This  authorizes  an  arrest  in  an  action  for  crim.  con.  (Delamater 
V.  Kussell,  4  How.  Pr.  234;  2  Code  R.  147;  Straus  v.  Schwarz- 
waelden,  4  Bosw.  627;  Breiman  v.  Paasch,  7  Abb.  N.  C.  249);  or  for 
seduction  (Steinberg  v.  Lasker,  50  How.  Pr.  432;  Taylor  v.  North, 
3  Code  K.  9;  Whiting  v.  Dow,  42  Vt.  267;  denied  in  Wagner  v. 
Lathers,  26  Wis.  436) ;  but  not  in  an  action  for  divorce  on  the  ground 
of  adultery.  Mcintosh  v.  Mcintosh,  12  How.  Pr.  289.  An  action 
to  recover  damages  on  account  of  the  death  of  a  deceased  person 
is  not  one  in  which  the  defendant  can  be  arrested.  Gibbs  v.  Larra- 
bee,  23  Wis.  495;  Ryall  v.  Kennedy,  52  How.  Pr.  517.  Defendant 
may  be  arrested  in  an  action  for  libel  on  a  private  person  or  on  a 
corporation  (Knickerbocker  L.  I.  Co.  v.  Bcclesine,  6  Abb.  Pr.,  N.  S., 
9;  11  Abb.  Pr.,  N.  S..  385;  Britton  v.  Richards,  13  Abb.  Pr.,  N.  S. 
258);  or  for  malicious  prosecution  (Dempsey  v.  Lepp,  52  How.  11). 

15  See  Keeler  v.  Clark,  18  Abb.  Pr.  154;  Nlver  v.  Niver,  43  Barb. 
411;  19  Abb.  Pr.  14;  29  How.  Pr.  6;  Jananique  v.  De  Luc,  1  Abb. 
Pr.,  N.  S.,  419;  Old  Dominion  S.  S.  Co.  v.  McKenna,  18  Abb.  N.  C. 
2G3.  By  section  3343,  injury  to  property  is  defined  as  "an  actionable 
act,  whereby  the  estate  of  another  is  lessened,  other  than  a  per- 
sonal injury  or  the  breach  of  a  contract."  Action  to  recover  real 
estate,  with  damages  for  its  detention.  Is  not  an  action  for  injuries 
to  property.    Merritt  v.  Carpenter,  3  Keyes,  142;  33  How.  Pr.  428; 
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the  wrongful  taking,  detention,  or  conversion  ^®  of  per- 
sonal property;  breach  of  promise  to  marry;  ^'^  mis- 
conduct or  neglect  in  office/^  or  in  a  professional  em- 
ployment; ^^  fraud  ^"  or  deceit;  ^^  or  to  recover  a  chat- 

Griswold  v.  Sweet,  49  How.  Pr.  171;  but  see  Welch  v.  Winterburn, 
14  Hun,  518,  and  Bruce  v.  Kelly,  5  Hun.  229,  both  of  which  main- 
tain that  the  words  "injury  to  property"  include  real  as  well  as 
personal  property. 

16  Hovey  v.  McDonald,  45  N.  T.  Sup.  Ct.  606;  Searing  v.  Good- 
stein,  64  How.  Pr.  427;  11  Abb.  N.  C.  450;  Person  t.  Civer.  29  How. 
Pr.  432;  Cousland  v.  Davis,  4  Bosw.  619;  Kichtnieyer  v.  Kemsen, 
38  N.  Y.  206;  In  re  Mowry,  12  Wis.  52;  Cotton  v.  Sharpstein,  14 
Wis.  220,  80  Am.  Dec.  774.  A  defendant  may  be  arrested  where 
the  property  is  converted  in  a  foreign  country,  and  then  brought 
into  this  state.  Blason  v.  Bruno,  21  How.  Pr.  112;  33  Barb.  520;  12 
Abb.  Pr.  265;  Brown  v.  Ashbough,  40  How.  Pr.  226.  But  he  can- 
not be  arrested  for  taking,  detaining,  or  injuring  real  estate.  Mer- 
ritt  V.  Carpenter,  3  Abb.  App.  285;  2  Keyes,  462;  33  How.  Pr.  428; 
Brush  V.  Mullen.  12  Abb.  Pr.  242.  If  plaintiff  elects  to  waive  the 
tort,  and  sue  for  goods  converted  as  goods  sold  and  delivered,  his 
election  is  irrevocable,  and  he  cannot  arrest  defendant  for  their 
conversion.  Fields  v.  Bland,  81  N.  Y.  239;  8  Abb.  N.  C.  221.  If 
partner  or  part  owner  takes  the  common  property  out  of  the  state, 
he  cannot  be  arrested  in  an  action  therefor.  Goodwin  v.  Grlffis,  88 
N.  Y.  629. 

17  But  this  does  not  authorize  the  arrest  of  a  female.  Siefke  v. 
Tappey,  3  Code  R.  23. 

18  People  V.  Clark,  45  How.  Pr.  12.  A  defendant  may  be  arrested 
for  moneys  collected  by  him  as  a  public  officer  of  a  foreign  state. 
Peel  V.  Elliott,  16  How.  Pr.  485;  28  Barb.  200;  7  Abb.  Pr.  433;  Re- 
public of  Mexico  V.  De  Arangoiz,  5  Duer,  643. 

19  Tor  arrest  of  attorneys,  see  Schadle  v.  Chase,  16  How.  Pr.  413; 
Grant  v.  Chester,  17  How.  Pr.  260;  8  Abb.  Pr.  357;  Yates  v.  Blood- 
gett,  8  How.  Pr.  278;  Cotton  v.  Sharpstein,  14  Wis.  226,  80  Am. 
Dee.  774;  Gross  v.  Graves,  2  Bob.  707;  19  Abb.  Pr.  95;  Stage  v. 
Stevens,  1  Denio,  267. 

20  Appropriating  property  sent  to  defendant  by  mistake,  or  draw- 
ing from  bank  money  credited  to  him  by  mistake,  is  a  fraud,  and  he 
may  be  arrested  in  an  action  therefor.  Faris  v.  Peck,  2  Sweeney, 
689;  10  Abb.  Pr.,  N.  S.,  55;  National  Broadway  Bank  v.  Miller,  11 
N.  Y.  Daily  Reg.  119;  4  Week.  Dig.  31. 

21  Arrest  for  deceit,  when  proper.  Ely  v.  Mumford,  47  Barb.  629; 
Redfield  v.  Frear,  9  Abb.  Pr.,  N.  S.,  449;  Hazlett  v.  Gill,  19  Abb. 
Pr.  353;  4  Rob.  627;  Cormier  v.  Hawkins,  69  N.  Y.  188;  Bruce  v. 
Kelly,  5  Hun,  229. 
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tel,  where  it  is  alleged  In  the  complaint  that  the  chat- 
tel, or  a  part  thereof,  has  been  concealed,  removed,  or 
disposed  of,  so  that  it  cannot  be  found  or  taken  from 
the  sheriff,  and  with  intent  that  it  should  not  be  so 
found  or  taken,  or  to  deprive  the  plaintiff  of  the  ben- 
efit thereof,^*  or  to  recover  for  money  received,  or  to 
recover  property  or  damages  for  the  conversion  or  mis- 
application of  property,  when  it  is  alleged  that  the 
money  was  received,  or  the  property  was  embezzled  or 
fraudulently  misapplied,  by  a  public  officer,  or  by  an 
attorney,  solicitor,  or  counselor,  or  by  an  officer  or 
agent  of  a  corporation  or  a  banking  association  in  the 
course  of  his  employment,  or  by  a  factor,  agent,  broker, 
or  other  person  in  a  fiduciary  capacity.^*    Where  such 

22  Watson  V.  McGuire,  33  How.  Pr.  87;  2  Daly,  219;  Purchase  v. 
Bellows,  23  How.  Pr.  421;  14  Abb.  Pr.  357;  Tracy  v.  Veeder,  35 
How.  Pr.  209;  50  Barb.  70;  Koberts  v.  Randel,  3  Sand.  710;  Seymour 
V.  Van  Curen,  18  How.  Pr.  94.  The  gist  of  the  cause  for  arrest 
under  this  subdivision  Is  the  concealment  or  removal  of  the  prop- 
erty for  "the  purpose  of  rendering  the  judgment  and  process  inef- 
fective. Pilie  V.  Lent,  4  Sand.  650;  Barnett  v.  Selling,  70  N.  T.  492; 
3  Abb.  N.  C.  83.    But  such  removal  or  concealment  may  have  been 

.  consummated  before  the  action  was  brought.     Barnett  v.  Selling,  9 
Hun,  236;  Nichols  v.  Michael,  23  N.  Y.  264,  80  Am.  Dec.  259. 

23  As  to  the  relations  which  are  regarded  as  fiduciary,  see  Wolfe 
V.  Brouwer,  5  Rob.  601;  Burhans  v.  Casey,  4  Sand.  707;  1  Wait's 

-Pr.  619;  Turner  v.  Thompson,  2  Abb.  Pr.  444;  Goodrich  v.  Dunbar, 
17  Barb.  644.  A  person  acts  in  a  fiduciary  capacity  when  confidence 
is  reposed  in  his  integrity,  rather  than  in  his  pecuniary  ability 
(Dunaher  v.  Meyer,  1  Code  R.  87;  StoU  v.  King,  8  How.  Pr.  298; 
Frost  V.  McCarger,  14  How.  Pr.  131);  or  when  he  is  given  money 
to  purchase  a  particular  thing,  or  to  devote  to  a  specified  purpose 
(Noble  V.  Prescott,  4  E.  D.  Smith,  139).  A  factor  or  agent  acts  in 
a  fiduciary  capacity.  Duguid  v.  Edwards,  50  Barb.  288;  Claris  v. 
Pinckney,  50  Barb.  226;  Ostell  v.  Brough,  24  How.  Pr.  274;  Barret 
v.  Grade,  34  Barb.  20;  Bidder  v.  Whltlock,  12  How.  Pr.  208;  Schud- 
der  V.  Shiells,  17  How.  Pr.  420;  Noble  v.  Prescott,  4  E.  D.  Smith, 
139;  Dubois  y.  Thompson,  25  How.  Pr.  417;  Robbing  v.  Seithel,  20 
How.  Pr.  366.  The  relation  between  principal  and  agent  may  be 
such  that  the  latter  Is  authorized  to  use  the  funds  of  the  former 
in  his  own  business.    If  so,  the  pecuniary  ability  of  the  agent  is 
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allegation  is  made,  the  plaintiff  cannot  recover,  unless 
he  proves  the  same  on  the  trial  of  the  action;  and  a 
judgment  for  the  defendant  is  not  a  bar  to  the  new  ac- 
tion to  recover  the  money  or  chattel;  3.  To  recover 
money,  funds,  credits,  or  property  held  or  owned  by 
the  state,  or  held  or  owned,  officially  or  otherwise,  for  or 
in  behalf  of  a  public  or  governmental  interest,  by  a  mu- 
nicipal or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent  of  the  state,  or  of  a  city,  town, 
village,  or  other  division,  subdivision,  department,  or 
portion  of  the  state,  which  the  defendant  has,  without 
right,  obtained,  received,  converted,  or  disposed  of;  or 
to  recover  damages  for  so  obtaining,  receiving,  paying, 
converting,  or  disposing  of  the  same;  ^*  4.  In  an  action 
upon  contract,  express  or  implied,  other  than  a  prom- 
ise to  marry,  where  it  is  alleged  in  the  complaint  that 
the  defendant  was  guilty  of  a  fraud  ^  in  contracting 

evidently  relied  upon,  rather  than  the  relation  of  trust  and  confi- 
dence; and  he  cannot  be  arrested  as  holding  the  funds  of  his  prin- 
cipal in  a  fiduciary  capacity.  McBurney  v.  Martin,  6  Rob.  502; 
Angus  V.  Dunscomb,  8  How.  Pr.  14;  Bussing  v.  Thompson,  15  How. 
Pr.  97;  6  Duer,  696;  Sutton  v.  De  Camp,  4  Abb.  Pr.,  N.  S.,  483.  An 
assignee  for  the  benefit  of  creditors  acts  in  a  fiduciary  capacity, 
Roberts  v.  Prosser,  53  N.  Y.  260.  A  banker  cannot  be  arrested  for 
moneys  left  with  him  on  general  deposit.  Buchanan  F.  O.  Co.  v. 
Woodman,  1  Hun,  639. 

24  People  V.  Tweed,  5  Hun,  382. 

25  An  actual  intent  to  defraud  should  be  established.  Hoyt  v. 
Godfrey,  88  N.  Y.  669.  Legal  or  constructive  fraud,  when  existing 
apart  from  an  inteijt  to  defraud,  will  not  warrant  an  arrest.  Hatha- 
way V.  Johnson.  55  N.  Y.  93,  14  Am.  Rep.  186;  Birchell  v.  Strauss, 
28  Barb.  293;  Gaffney  v.  Burton,  12  How.  Pr.  516;  Robinson  v.  Flint, 
58  Barb.  100.  As  to  what  will  be  regarded  as  fraud  in  contracting 
a  debt  or  incurring  an  obligation,  see  Stewart  v.  Potter,  37  How.  Pr. 
68;  Harding  v.  Shannon,  20  How.  Pr.  25;  Brooklyn  D.  U.  v.  Hay- 
ward,  11  Abb.  Pr.,  N.  S.,  235;  Morrison  v.  Garner,  7  Abb.  Pr.  425; 
Wallace  v.  Murphy,  22  How.  Pr.  414.  A  defendant  may  be  arrested 
for  false  and  fraudulent  representations  concerning  his  own  pe- 
cuniary ability,  by  which  he  obtained  property  on  credit  fWilmerd- 
ing   v.  Cohen,  8   Abb.  Pr.,    N.  S.,    141;  Wannemaeher  v.  Davis,  2 
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or  incurring  the  liability;  ^*'  or  that  he  has,  since  the 
making  of  the  contract,  or  in  contemplation  of  making 
the  same,  removed  or  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  or  is  about  to  remove 
or  dispose  of  the  same  with  like  intent;  but  where  such 
an  allegation  is  made,  the  plaintiff  cannot  recover  un- 
less he  proves  the  fraud  on  the  trial  of  the  action ;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  a  new  ac- 
tion to  recover  upon  the  contract  only." 

Swpeney,  272:  Sharp  v.  Mayor  of  New  York,  40  Barb.  256;  Scndder 
Y.  Barnes,  16  How.  Pr.  5.S4;  Freeman  v.  Lelnnd,  2  Abb.  Pr.  479; 
"Wilmerclmg  v.  Mooney.  11  Abb.  Pr.  283;  1  E.  D.  Smitli,  261;  Smith 
V.  Jones,  4  Robt.  655):  also  for  like  representations  concerning  the 
solvency  of  a  third  person  (Hazlett  v.  Gill,  4  Robt.  627:  19  Abb.  Pr. 
353;  Smith  v.  Corbiere,  3  Bosw.  634;  Sherman  v.  Brantley,  7  Robt. 
55);  and  also  for  a  fraudulent  warranty  (Fowler  v.  Abrams,  3  E.  D. 
Smith.  1).  The  misrepresentation  on  account  of  which  defendant 
is  arrested  must  have  been  material,  and  must  have  been  believed 
by  the  person  to  whom  it  was  made.  Clark  v.  Rankin,  46  Barb. 
570;  Smith  v.  Jones,  4  Robt.  655.  The  mere  insolvency  of  the  de- 
fendant when  he  contl-actcd  the  debt  will  not  warrant  his  arrest 
for  fraud,  if  he  made  no  misrepresentations,  and  expected  to  be 
able  to  make  payment.  Mitchell  v.  Worden,  20  Barb.  253;  Henne- 
quin  V.  Naylor,  24  X.  Y.  139;  Nichols  v.  Michael,  27  N.  Y.  264,  80 
Am.  Dec.  259.  But  if  a  party  purchases  property  on  credit,  who 
is  notoriously  and  hopelessly  insolvent,  or  if  he  fraudulently  con- 
ceals his  insolvency,  the  transaction  is  fraudulent,  and  he  is  liable 
to  arrest.  Van  Kleek  v.  Leroy,  4  Abb.  Pr.,  N.  S..  431;  4  Trans. 
App.  295;  Morrison  v.  Garner,  7  Abb.  Pr.  425;  Byrd  v.  Hall,  2 
Keyes,  646;  Johnson  v.  Monell,  2  Keyes,  655;  Gaffney  v.  Burton, 
12  How.  Pr.  516;  Wright  v.  Brown,, 67  N.  Y.  1.  The  fact  that  the 
defendant  purchased  property  on  credit,  and  Immediately  sold  it 
at  a  reduced  price,  is  evidence  of  a  fraudulent  intent  on  his  part. 
Planning  v.  Soils,  50  Barb.  224.  The  same  rule  applies  where  de- 
fendant obtains  a  loan  on  his  promise  to  apply  the  money  to  a  speci- 
fied use,  and  then  applies  It  to  a  different  use.  Lovell  v.  Martin^ 
11  Abb.  Pr.  126.  The  defendant  may  be  arrested  in  this  state  for  a 
debt  fraudulently  contracted  in  another  state.  Brown  v.  Ash- 
bough,  40  How.  Pr.  226. 

26  It  will  be  observed,  from  the  l.Tiicruage  of  this  subdivision,  that 
the  mere  removal  or  disposal  of  propcity  is  no  ground  for  an  arrest, 
unless  it  wns  roupled  with  an  actual  intent  to  defraud.  The  exist- 
ence of  such  intent  must  therefore  be  shown."    Kern  v.  Rachow,  12: 
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Section  550  of  the  same  code  declares  that  "a  defend- 
ant may  also  be  arrested,  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an 
act,  the  neglect  or  refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt,  where  the  de- 
fendant is  not  a  resident  of  the  state,  or,  being  a  resi- 
dent, is  about  to  depart  therefrom,  by  reason  of  which 
nonresidence  or  departure  there  is  danger  that  a  judg- 
ment or  order  requiring  the  performance  of  the  act 
will  be  rendered  ineffectual."  ^' 

By  other  sections  of  the  same  code  the  right  to  exe- 
cution against  the  person  of  the  defendant  is  granted: 
"1.  Where  the  plaintiff's  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action ;  2.  In  any  other 
case,  where  an  order  of  arrest  has  been  granted  and 
executed  in  the  action,  and  if  it  was  executed  against 
the  judgment  debtor,  where  it  has  not  been  vacated.'"''* 
"But  an  execution  cannot  be  issued  against  the  person 
of  a  woman  unless  an  order  of  arrest  has  been  granted 
and  executed  in  the  action,  and,  if   it  was  executed 

Abb.  Pr.,  N.  S.,  352;  2  Jones  &  S.  239;  Vredenburgh  v.  Hendricks, 
17  Barb.  79;  Krauth  v.  Vial.  10  Abb.  Pr.  139;  Flour  City  N.  B.  v. 
Hall,  33  How.  Pr.  1;  Watson  v.  JIcGuire,  33  How.  Pr.  87;  2  Daly, 
219;  Hathorn  v.  Hall,  4  Abb.  Pr.  227;  Courter  v.  McNamara,  9  How. 
Pr.  255;  Phillips  v.  Benedict,  33  Barb.  C.55;  12  Abb.  Pr.  355;  20  How. 
Pr.  265;  Koberts  v.  Randel,  3  Sand.  707;  5  How.  Pr.  327;  Pike  v. 
Lent,  4  Sand.  650;  People  v.  Kelly,  35  Barb.  444;  13  Abb.  Pr.  405; 
Caldwell's  Case,  13  Abb.  Pr.  405;  Bircbell  v.  Strauss,  28  Barb,  293; 
Pac.  M.  Ins.  Co.  v.  Machado,  16  Abb.  Pr.  451;  Spies  v.  Joel,  1  Dues, 
669. 

2T  Section  550  of  the  N.Y.Code  of  Civil  Procedure,  as  quoted  above, 
consists  only  of  what  was  Its  fourth  subdivisipn  prior  to  the  amend- 
ments of  1886.  By  those  amendments  subdivisions  1,  2,  and  3  were 
transferred  to  the  code  section  immediately  preceding.  Section  550 
as  it  now  stands,  is  intended  as  a  substitute  for  the  writ  of  ne  exeat 
which  is  expressly  abolished  by  §  548  of  the  same  code.  Ensign  v. 
Nelson,  49  Hun.  215. 

28  N.  Y.  Code,  §  1487. 
Vol.  III.— 151 
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against  the  judgment  debtor,  has  not  been  vacated."  ^* 
"Unless  the  judgment  debtor  is  actually  confined, 
without  having  been  admitted  to  the  liberties  of  the 
jail  by  virtue  of  an  execution  against  his  person,  issued 
in  another  action,  or  of  an  order  of  arrest,  or  a  sur- 
render by  his  bail  in  the  same  action,  an  execution 
against  his  person  cannot  be  issued  until  an  execution 
against  his  property  has  been  returned  wholly  or 
partly  unsatisfied.  If  he  is  a  resident  of  the  state,  the 
execution  against  his  property  must  have  been  issued 
to  the  county  where  he  resides."  ^" 

It  seems  obvious  that  one  person  ought  not  to  be 
chargeable  for  the  fraud  of  another,  in  which  he  did 
not  participate,  and  which  he  neither  conceived  or  rati- 
fied. Hence  while  a  principal  may  be  arrested  for 
fraudulent  misrepresentations  made  by  his  agent  by 
his  authority,^^  he  cannot  be  arrested  where  the  repre- 
sentations were  unauthorized.^^  It  has  nevertheless 
been  held,  in  several  instances,  that  all  the  members  of 
a  partnership  were  liable  to  be  arrested  and  held  under 
execution  for  fraudulent  misrepresentations  made  by 
one  of  their  number.^*  We  think  these  decisions  are 
entirely  indefensible,  unless  the  fraudulent  act  has 
been  ratified.^* 

29  Ibid.,  §  1488. 

so  Ibid.,  §  1489. 

31  Smith  V.  Frank,  2  Rob.  626. 

82  Claflin  V.  Frank.  8  Abb.  Pr.  412. 

88  Sherman  v.  Smith,  42  How.  Pr.  198;  Coman  v.  Allen,  21  How. 
Pr.  114;  Anonymous,  6  Abb.  Pr.  319,  note;  Bull  v.  Melliss,  9  Abb. 
Pr.  58;  Townsend  v.  Bogart,  11  Abb.  Pr.  355;  Hawkins  v.  Appleby, 
2  Sand.  421. 

8*  Wetmore  v.  Earle,  9  Abb.  Pr.  58,  note;  Hanover  Co.  v.  Sheldon, 
9  Abb.  Pr.  240;  Nat.  Bank  v.  Temple,  39  How.  Pr.  432;  2  Sweeney, 
344;  Woodruff  v.  Valentine.  19  Abb.  Pr.  93;  Claflin  v.  Frank,  8  Abb. 
Pr.  412;  Hitchcock  v.  Peterson,  14  Hun,  389. 
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If,  iq  New  York,  an  action  is  brought  upon  a  cause 
of  action  upon  which  execution  could  issue  against  the 
defendant,  if  the  plaintiff  recovers  judgment,  then  exe- 
cution may  issue  against  the  person  of  the  latter  for 
the  costs,  if  the  former  prevails  in  the  suit,**^  although 
he  is  defeated  on  a  mere  technicality.^'*  A  plaintiff 
who  unites  in  one  suit  causes  of  action  under  which 
the  defendant  can,  with  those  under  which  he  cannot, 
be  arrested,  waives  the  right  to  an  execution  against 
the  person.^''  In  all  cases  in  which  the  plaintiff  is  en- 
titled to  an  order  of  arrest,  under  sections  549  and  550 
of  the  code,  an  execution  may,  by  section  1487,  issue 
against  the  person  of  the  judgment  debtor  to  any 
county  within  the  jurisdiction  of  the  court,  after  the 
return  of  an  execution  unsatisfied  in  whole  or  in  part. 

§  453.  Cases  in  Which  It  may  Issue  without  a  Prior 
Order  of  Arrest. — in  most  instances  in  which  a  defend- 
ant is  liable  to  be  taken  in  execution,  he  is  also  liable 
to  arrest  at  the  commencement  of  the  action.  The 
more  usual  practice  is  to  arrest  the  defendant  in  the 
first  instance,  and  to  retain  him  in  custody,  or  require 
him  to  give  bail  to  the  effect  that  he  will  render  him- 
self amenable  to  any  judgment  that  may  be  entered 
against  him  in  the  suit.  In  some  cases  this  prelim- 
inary arrest  must  be  made,  or  the  plaintiff  will  be  re- 
garded as  irrevocably  waiving  his  right  to  imprison 

so  Corwin  v.  Freeland,  6  N.  Y.  560;  Brown  v.  Brockett,  55  How. 
Pr.  32;  Parce  v.  Halbert,  1  How.  Pr.  235;  Hovey  v.  Sarr,  42  Barb. 
435;  Kloppenberg  v.  Neefus.  4  Sand.  655;  Miller  v.  Scherder,  2  N. 
Y.  262;  Knapp  v.  Murphy,  20  App.  Div.  83. 

86  Parker  v.  Spear,  62  How.  Pr.  394. 

87  Bowen  v.  True,  53  N.  Y.  640;  Goodale  v.  Finn,  2  Hun,  151;  Lam- 
bert V.  Snow.  2  Hilt.  501;  9  Abb.  Pr.  91;  17  How.  Pr.  517;  Toffey  v. 
WiUiams,  3  Hun,  217;  McGovern  v.  Payn,  32  Barb.  83;  Mason  v. 
Lambert,  3  Daly,  250;  Molenaer  v.  Koerner,  13  Abb.  Pr.  241,  note: 
State  V.  Helms.  101  Wis.  280. 
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the  defendant.  The  rules  upon  this  subject  in  New 
York,  and  in  other  states  having  a  similar  code  of  pro- 
cedure, are  these:  1.  That  if  an  order  of  arrest  has 
been  obtained,  and  the  defendant  taken  into  custody, 
the  plaintiff  will  be  entitled  to  an  execution  against 
the  body  of  the  defendant,  unless  the  order  has  been 
vacated,  although  the  record  in  the  case  does  not  show 
that  he  is  entitled  to  such  a  writ;  ^  2.  If  facts  stated 
in  the  complaint,  and  necessary  to  support  the  judg- 

ss  Lovee  v.  Carpenter,  3  Abb.  Pr.,  N.  S.,  309;  Smith  v.  Knapp,  30 
N.  Y.  581;  Convin  v.  Freeland,  6  N.  Y.  560;  Elwood  v.  Gardner,  45 
N.  Y.  349;  10  Abb.  Pr.,  N.  S.,  238;  Crowell  v.  Brown,  17  How.  Pr. 
68;  9  Abb.  Pr.  107,  note;  Fake  v.  Bdgerton,  5  Duer,  681;  3  Abb.  Pr. 
229;  Cheney  v.  Garbntt,  5  How.  Pr.  467;  1  Code  R.,  N.  S.,  166;  How 
T.  Freai-,  21  How.  Pr.  343;  13  Abb.  Pr.  241.  This  rule  was  directly 
repudiated  by  the  supreme  court  of  California,  per  Field,  J.,  in  Davis 
V.  Robinson,  10  Cal.  411.  That  was  an  action  upon  contract.  On 
the  commencement  of  the  action,  the  defendant  was  arrested  upon 
affidavit  of  the  plaintiff  alleging  that  defendant  was  about  to  de- 
part from  the  state  with  intent  to  defraud  his  creditors,  and  had 
disposed  of  his  property  with  lilie  intent.  Upon  issue  made  in  de- 
fendant's denial  in  a  counter-affidavit,  the  court  found  against  the 
defendant  upon  the  charge  of  a  fraudulent  disposition  of  his  prop- 
erty, ordered  judgment  for  plaintiff  for  the  amount  demanded  In  the 
complaint,  and  that  plaintiff  have  execution  against  the  body  of  the 
defendant.  In  reversing  this  order  in  so  far  as  the  finding  of  fraud 
and  the  award  of  execution  were  concerned,  the  court  said  in  part: 
"To  authorize  a  judgment  convicting  the  defendant  of  fraud,  the 
facts  upon  which  the  charge  is  based  must  be  specifically  alleged 
in  the  complaint.  A  judgment  is  the  determination  of  the  rights 
of  the  parties  upon  the  facts  pleaded,  and  it  cannot  in  any  event 
exceed  the  relief  warranted  by  the  case  stated  in  the  complaint. 
Execution  against  the  person,  unlike  an  execution  against  the  prop- 
erty of  the  defendant,  wliich  follows  as  a  matter  of  course  upon  a 
money  judgment,  can  only  issue  upon  direction  of  the  court  to  that 
effect,  based  upon  the  special  facts  found,  and  such  facts  cannot 
be  considered  by  the  jury  unless  averred  in  the  pleadings.  Side 
issues  upon  affidavits  are  not  the  issues  upon  which  juries  pass. 
The  arrest  upon  affidavit  is  only  intended  to  secure  the  presence  of 
the  defendant  until  final  judgment;  and  in  order  to  detain  and  im- 
prison his  person  afterward,  the  fraud  must  be  alleged  In  the  com- 
plaint, be  passed  upon  by  the  jury,  and  be  stated  in  the  judgment." 
Bee,  also,  Payne  v.  Elliott,  54  Cal.  339,  35  Am.  Rep.  80. 
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ment,  import  that  the  defendant  is  liable  to  arrest, 
then  he  may  be  taken  in  execution,  though  not  ar- 
rested before  judgment;  ^®  3.  If  the  defendant  is  liable, 
to  arrest,  owing  to  some  fact  which  is  not  indispensa- 
ble to  the  plaintiff's  cause  of  action,  he  must  be  ar- 
rested prior  to  the  judgment,  or  the  plaintiff  will  waive 
his  right  to  arrest,  although  the  cause  of  arrest  is 
stated  in  the  complaint.***    Judgment  having  been  ren- 

39  Riclitmeyer  v.  Eemsen,  38  N.  Y.  206;  6  Trans.  App.  203;  Niver 
T.  Niver,  19  Abb.  Pr.  14;  43  Barb.  411;  29  How.  Pr.  6;  Wood  v. 
Henry,  40  N.  Y.  124;  Ginochio  v.  Figarl.  4  E.  D.  Smith,  227;  Blwood 
V.  Gardner,  45  N.  Y.  349;  10  Abb.  Pr.,  N.  S.,  238;  Shuman  v.  Strauss, 
52  N.  Y.  404;  Eames  v.  Stevens,  26  N.  H.  117;  Hunt  v.  Burdick,  42 
Vt.  610;  Keeler  v.  Clark,  18  Abb.  Pr.  154;  Church  of  the  Redeemer 
V.  Crawford,  14  Abb.  Pr.,  N.  S.,  200;  Gibbs  v.  Hickborn,  12  Hun.  480; 
Catlin  V.  Adirondack  Co.,  20  Hun,  19;  Neflet  v.  Lightstone,  77  N.  Y. 
96;  Lockwood  v.  Van  Slyke,  18  How.  Pr.  45;  Gross  v.  Graves,  2 
Robt.  707;  Roberts  v.  Prosser,  53  N.  Y.  262;  Peebles  v.  Foote,  83 
N.  C.  102;  Winton  v.  Knott,  7  S.  D.  179. 

*o  Atocha  V.  Garcia,  15  Abb.  Pr.  303:  24  How.  Pr.  186;  Blwood  v. 
Gardner,  45  N.  Y.  349;  10  Abb.  Pr.,  N.  S.,  238;  Kedenburgh  v.  Mor- 
gan, 4  Bosw.  646;  Prouty  v.  Swift,  51  N.  Y.  594;  Lembke's  Case,  11 
Abb.  Pr..  N.  S.,  72;  Neflet  v.  Lightstone,  77  N.  Y.  96.  Before-an  or- 
der of  arrest  can  issue  prior  to  judgment,  it  must  be  made  to  ap- 
pear to  the  judge,  by  affidavit,  that  a  sufficient  cause  of  action  ex- 
ists, and  that  the  case  is  one  in  which  an  arrest  is  authorized  by 
statute.  Pindar  v.  Black,  2  Code  R.  53;  4  How.  Pr.  95;  Smith  v. 
Jones,  4  Robt.  656.  The  affidavit  may  be  made  on  information  and 
belief;  but  when  so  made,  it  must  set  forth  the  sources  of  Informa- 
tion, the  affiant's  belief  therein,  and  all  the  facts  and  circumstances 
constituting  his  information  and  giving  rise  to  his  belief.  Whit- 
lock  V.  Roth,  5  How.  Pr.  143;  Crandall  v.  Bryan,  5  Abb.  Pr.  162;  15 
How.  Pr.  48;  Moore  v.  Calvert,  9  How.  Pr.  474;  1  Wait's  Pr.  636- 
«45;  City  Bank  v.  Lumley,  28  How.  Pr.  397;  Union  Bank  v.  Mott, 
9  Abb.  Pr.  106;  Bell  v.  Mali,  11  How.  Pr.  2.55;  Peel  v.  Elliott,  16 
How.  Pr.  481;  Cook  v.  Roach.  21  How.Pr.  152;  Satowv.Reisenberger, 
25  How.  Pr.  164;  De  Woerth  v.  Fieldner,  16  Abb.  Pr.  296;  De  Nierth 
v."  Seldner,  25  How.  Pr.  419.  In  all  cases  the  affidavit  should  state 
the  facts  which  ai-e  claimed  to  warrant  the  arrest,  and  not  the  legal 
conclusion  which  the  affiant  draws  from  those  facts.  Vanderpool 
V.  Kissam,  4  Sand.  715;  Gould  v.  Sherman,  10  Abb.  Pr.  411;  Frost 
V.  Willard,  9  Barb.  440;  Courter  v.  McNamara,  9  How.  Pr.  255,  In 
truth,  the  decisions  upon  this  subject  seem  to  require  a  statement 
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dered,  execution  against  the  person  may  issue,  as  a 
matter  of  course,  without  a  special  order  of  court, 
where  the  cause  of  action  and  the  cause  of  arrest  are 
identical,*^  or  where,  though  the  grounds  of  arrest  rest 
in  facts  extrinsic  and  immaterial  to  the  cause  of  action, 
a  previous  order  of  arrest  has  been  obtained  and  re- 
mains in  force.*^ 

of  the  evidence,  rather  than  of  the  ultimate  facts.  Defects  in  th& 
afl5davit  are  waived  by  giving  bail.  Ballouhey  v.  Cudot,  3  Abb.  Pr., 
N.  S.,  122;  Stewart  v.  Howard,  15  Barb.  26;  Dale  v.  Radcliffe,  15 
How.  Pr.  71;  25  Barb.  333.  The  DlaintifC  must  also  file  an  under- 
taliing  in  the  form  and  amount  prescribed  by  statute.  It  need  not 
be  signed  by  anyone  but  the  sureties  thereon.  Askins  v.  Hearns,  S 
Abb.  Pr.  184;  Belliuger  v.  Gardner,  2  Abb.  Pr.  441;  Lefflngwell  v. 
Chave,  19  How.  Pr.  54.  A  defendant,  after  his  arrest  on  mesne 
process,  may  procure  his  release  by  giving  an  undertaking,  with  two 
or  more  sufiicient  bail,  to  the  effect  that  he  will  at  all  times  render 
himself  amenable  to  the  process  of  the  court.  If  the  bail  become 
liable,  they  must  pay  the  whole  amount  of  the  judgment.  They  can- 
not diminish  the  amount  of  their  liability  by  showing  that  the  de- 
fendant was  and  is  wholly  and  irretrievably  insolvent.  Levy  v. 
Nicholas,  19  Abb.  Pr.  282;  Gallarati  v.  Orser,  4  Bosw.  94;  "Willet  v. 
Lassalle,  19  Abb.  Pr.  272;  Bensel  v.  Lynch,  2  Robt.  448;  McArthur 
V.  Pease.  46  Barb.  423.  Nor  can  the.v  escape  their  liability  on  the 
ground  that  their  principal  was  not  subject  to  arrest,  nor  because 
the  order  of  arrest  was  illegal.  Gregory  v.  Levy,  12  Barb.  610;  7 
How.  Pr.  37;  Jewett  v.  Crane,  35  Barb.  208;  Kelley  v.  McCormick, 
28  N.  Y.  318;  Bensel  v.  Lynch,  44  n_  y.  102.  Putting  in  special  bail 
waives  process,  and  all  defects  therein.  Wright  v.  Jeffrey,  5  Cow. 
15;  Dale  v.  Radcliff.  15  How.  Pr.  71;  Pixley  v.  Winchell,  7  Cow.  366, 

17  Am.  Dee.  525;  GafCney  v.  Burton,  12  How.  Pr.  516;  Lewis  v. 
Truesdell,  3  Sand.  706. 

41  Corwin  v.  Freeland,  6  N.  Y.  566;  Alden  v.  Sarson,  4  Abb.  Pr. 
102;  Humphrey  v.  Brown,  17  How.  Pr.  481;  Koppenberg  v.  Neefus, 
4  Sandf.  655;  Hermann  v.  Sherin,  8  S.  D.  36.  59  Am.  St.  Rep.  744,^ 
where  it  was  said:  "While  we  think  that  it  might  be  a  safer  prac- 
tice to  obtain  an  order  in  such  a  case,  we  find  nothius  in  tlie  statute 
Indicating  that  such  leave  is  necessary.  In  respect  to  issuance  by 
the  clerk,  the  statute  seems  to  make  no  distinction  against  property 
and  an  execution  against  the  person."     In  Lockwood  v.  Van  Slyke, 

18  How.  Pr.  45,  it  is  said  that  a  plaintiff  exercising  his  right  to  issue 
a  ca.  sa.  without  special  order  of  court  acts  at  his  peril. 

42  Humphrey  v.  Brown,  17  How.  Pr.  4S1 ;  Ehvood  v.  Gardner,  45 
N.  Y.  340;  Fake  v.  Edgerton,  3  Abb.  Pr.  229;  Bull  v.  Mellls,  13  Abb. 
Pr.  241. 
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The  complaint  may  state  facts  sufficient  to  consti- 
tute a  cause  of  action  and  to  entitle  the  plaintiff  to  a 
recovery,  and  may  aver  the  existence  of  additional 
facts  of  a  character  to  justify  the  defendant's  arrest. 
In  such  a  case,  the  nature  of  the  action  does  not  entitle 
plaintiff  to  an  execution  against  defendant's  person, 
for  the  additional  fa,cts  are  not  material  to  the  action. 
Therefore,  if  judgment  is  entered  in.favor  of  plaintiff, 
upon  a  complaint  showing  the  defendant  to  be  in- 
debted for  moneys  had  and  received  in  a  fiduciary 
capacity,  an  execution  cannot  issue  against  the  person 
of  the  latter  unless  he  was  arrested  during  the  pend- 
ency of  the  action."**  Such  facts  should  not  properly 
be  set  forth  in  the  complaint,  nor  is  proof  of  them 
necessary  to  sustain  the  cause  of  action.**  It  is  only 
when  the  judgment  cannot  be  supported,  except  by 
proof  of  facts  warranting  the  arrest  of  the  defendant, 
that  execution  can  issue  against  his  person,  unless  an 
order  for  his  arrest  was  issued  and  executed  before 
judgment,  and  remains  unvacated.*^  An  order  of  ar- 
rest issued,  prior  to  judgment,  against  two  defendants, 
but  executed  against  only  one,  will  support  a  body 
execution  against  the  same  defendant,  after  judgment, 
where  the  cause  of  arrest  is  extrinsic  to  the  cause  of 
action.*®    If  a  cause  of  action  upon  which  an  arrest 

*3  Segelken  v.  Meyer.  94  N.  Y.  473;  Chapin  v.  Foster,  101  N.  Y. 
1;  compare  Gibbs  v.  Hichborn,  12  Hun,  480. 

**  Elwood  V.  Gardner,  45  N.  Y.  349;  Atocha  v.  Garcia,  24  How. 
Pr.  386;  Graves  v.  Waite,  .50  N.  Y.  156;  Shuman  v.  Strauss,  52  N. 
y.  407. 

*o  McKay  v.  Draper,  19  Abb.  Pr.  306,  note;  Prouty  v.  Swift.  51 
N.  Y.  594;  Sherman  v.  Grinnell,  159  N.  Y.  50.  An  order  of  arrest 
having  been  vacated  before  judgment,  the  right  to  an  execution 
against  the  person  after  judgment  stands  upon  the  same  ground 
as  if  the  vacated  order  had  never  been  made.  Stelle  v.  Palmer, 
11  Abb.  I'r.  62. 

*o  Whitman  v.  James,  62  How.  Pr.  132. 


i  453a  EXECUTION  AGAINST  THE   PERSON.  240S 

may  be  made  is  united  witli  one  upon  which  an  arrest 
is  unauthorized,  and  judgment  is  entered  upon  both, 
execution  cannot  issue  against  defendant's  person.*'' 

§  453  a.  Affidavit  and  IVIoving  Papers.— As  a  pre- 
requisite to  the  issuance  of  execution  against  the  per- 
son, it  is  required  by  the  statutes  of  most  states  that 
the  grounds  for  such  issuance  be  first  properly  pre- 
sented to  the  court  by  affidavit  or  moving  papers. 
These  statutory  provisions  being  numerous  and  di- 
verse, we  shall  not  attempt  to  treat  them  fully  in  this 
section.  When  the  filing  of  such  affidavit  or  moving 
papers  is  necessary,  the  statutory  provisions  relating 
thereto  must  be  strictly  complied  with.**  Whether  or 
not  such  filing  is  necessary  in  all  cases  depends  en- 
tirely upon  the  statute.  In  some  jurisdictions  it  is 
necessary  to  file  an  affidavit  only  in  specified  cases, 
while  in  others  it  is  required  in  all  cases.*^  In  New 
York,  where  the  order  of  arrest  is  sought  prior  to  judg- 
ment, it  must  be  made  to  appear  to  the  judge  by  affi- 
davit that  a  cause  of  action  exists  which  justifies  the 
issuance  of  the  order.^"  Where  the  order  is  sought 
after  judgment  rendered,  the  nature  of  the  case  may 
make  its  issuance  a  matter  of  course,^^  in  which  event 
no  new  affidavit  is  necessary.^^     Where  the  cause  of 

47Pam  V.  Vilmar,  52  How.  Pr.  238. 

48  Gorton  v.  Frizzell,  20  111.  291;  Tuttle  v.  Wilson,  24  111.  553; 
Dozier  v.  Dozier,  30  Ga.  523. 

48  Fi'omberger  v.  Karsner,  1  Houst.  (Del.)  290;  In  re  Heath,  40 
Kan.  333;  Atwood  v.  Wheeler,  149  Mass.  90;  Williams  v.  Shillaber, 
153  Mass.  541. 

60  Pindar  v.  Black,  2  Code  R.  53;  4  How.  Pr.  95;  Smith  v.  Jones, 
4  Robt.  656. 

51  See  ante,  §  453. 

52  Stewart  v.  Cunningham.  22  Ala.  626;  Davis  v.  Dorr,  30  Vt. 
97;  Converse  v.  Washburn,  43  Vt.  129.  But  a  contrary  rule  is  ad- 
hered to  In  New  Hampshire  where  It  is  held   that  a  ca.  sa.  cannot 
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action  and  the  cause  of  arrest  are  identical,  a  judgment 
in  favor  of  the  plaintiff  is  ordinarily  conclusive  of  his 
right  to  execution  against  defendant's  person,  and  no 
new  affidavit  is  required.^* 

The  affidavit  must  be  made  by  the  person  designated 
by  statute,  if  there  be  any  statutory  designation  in  this 
regard,***  and  may  be  sworn  to  before  any  person  au- 
thorized to  administer  oaths.^^  While  an  affidavit  in 
the  alternative  is  fatally  defective,'"'®  as,  where  plaintiff 
made  affidavit  concerning  the  defendant  "that  he  with- 
holds his  money  or  secretes  his  property  from  the  offi- 
cers, so  that  the  debt  cannot  be  levied,"  it  is  not  in- 
validated by  a  mere  grammatical  error  which  does  not 
cloud  the  sense.^''  Defects  which  are  merely  formal 
may  be  allowed  by  the  court,  in  its  discretion,  to  be 
cured  by  amendnlent.''*    The  essential  contents  of  the 

Issue  in  any  event  after  judgment  except  upon  affidavit.  Although 
there  may  have  been  an  affidavit  on  the  vfrit,  there  still  must  be  an 
affidavit  on  the  execution.  "A  long  time  may  have  elapsed,"  says 
the  supreme  court  of  that  state,  "between  the  commencement  of 
the  suit  and  the  recovery  of  judgment.  Circumstances  may  have 
changed,  and  that  which  the  plaintiflf  might  conscientiously  have 
sworn  to  when  his  action  was  brought  may  no  longer  be  true  in 
his  belief."  .lanes  v.  Miller,  21  N.  H.  371.  "It  would  be  a  hard- 
ship from  which  the  statute  was  intended  to  protect  the  debtor, 
if  he  could  be  arrested  on  execution,  while  no  suspicion  or  ground 
of  suspicion  existed,  merely  because,  at  a  da.v  long  before,  his  credi- 
tor had  seen  cause  to  hold  such  suspicion."  Kidder  v.  Farrar,  20 
N.  H.  320;  Naramore  v.  Miller,  21  N.  H.  867;  Jacobs  v.  Stevens,  57 
N.  H.  610,  618. 

53  Peebles  v.  Foote,  <S3  N.  C.  102;  Elwood  v.  Gardner.  45  N.  Y.  349. 
Compare  Davis  v.  Robinson,  10  Cal.  411;  People  v.  Healy,  128  111. 
9,  15  Am.  St.  Rep.  90. 

64  In  re  Heath,  40  Kan.  333. 

05  Fesrgus  v.  Hoard,  15  111.  357.  Compare  Harat  v.  Jackel,  59  111. 
140. 

B6  Gorton  v.  Frizzell,  20  111.  291. 

67  Abbott  V.  Tucker,  4  Allen  (Mass.),  72;  Kellogg  v.  Leach,  162 
Mass.  45. 

58  Doty  V.  Oolton,  90  111.  453. 
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affidavit  vary  with  the  statute  under  vs^hich  it  is  drawn 
and  the  ground  upon  which  the  issuance  of  execution 
is  sought.  It  may  be  made  on  information  and  belief, 
in  which  case  it  must  set  forth  full/  the  sources  of  affi- 
ant's information  and  his  belief  therein.^^  In  general, 
it  may  be  said  that  the  affidavit  should  show  that  a 
fieri  facias  has  proven,  or  must  prove,  for  reasons 
therein  set  forth,  ineffectual  to  enforce  plaintiff's 
rights  against  defendant,  and  the  fraud  relied  upon 
to  justify  the  arrest  should  be  set  forth  with  clearness 
and  formality.®** 

§  454.  When  the  Writ  may  Issue.— The  principles 
stated  in  the  chapter  on  "Issuing  the  Original  Execu- 
tion" are,  in  the  main,  applicable  to  the  issue  of  writs 
of  capias  ad  satisfaciendum  in  those  states  where  those 
principles  have  not  been  modified  or  subverted  by  stat- 
ute. At  the  common  law,  a  plainliff  might,  at  the 
same  time,  issue  a  fieri  facias  and  a  capias  ad  satis- 
faciendum. The  mere  issue  of  either  writ  did  not  de- 
bar the  plaintiff  from  having  the  benefit  of  the  other.®* 
But  if  a  fieri  facias  issued,  and  the  officer  did  anything 
by  virtue  of  its  authority  which  might  make  it  neces- 
sary for  him  to  rely  upon  the  writ  to  avoid  prosecution 
as  a  trespasser,  then  a  capias  ad  satisfaciendum  could 
not  issue,  or,  if  issued,  could  not  be  executed  until  after 

csDe  Wowth  v.  Peildner,  Ifi  Abb.  Pr.  295;  Moore  v.  Calvert,  9 
How.  Pr.  474;  1  Wait's  Pr.  fi3fi-fi4r,:  Citv  B.nnk  v.  Liimley.  ?S  How. 
Pr.  397;  Union  Bank  v.  Mott.  9  Abb.  Pr.  106;  Bell  v.  Mall,  11  How. 
Pr.  255;  Cook  v.  Roach,  21  Plow.  Pr.  152. 

"0  Doty  V.  Colton,  90  111.  453;  Noyea  v.  Manning,  162  Mass.  14; 
Magruder  v.  Shelton,  98  N.  0.  545.  2  Am.  St.  Rep.  349;  Fergus  v. 
I-Ionrd,  15  111.  r,.^>7;  Dozier  v.  Dozier,  30  Ga.  523. 

61  Ante,  S  31;  Diras  v.  Wnrne,  10  Blng.  341;  3  Moore  &  S.  814;  2 
Dowl.  P.  C.  7(!2.  Contra,  Craig  v.  Adair,  22  Ga.  373;  Stamper  v. 
Hodson,  8  Mod.  303. 
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the  return  of  the  fieri  facias.®*  Taking  the  body  under 
a  capias  ad  satisfaciendum,  or  making  a  levy  upon  prop- 
erty under  a  fieri  facias,  operates  as  a  conditional  or 
prima  facie  satisfaction  of  plaintiff's  judgment.  There- 
fore, where  the  two  writs  are  issued  simultaneously, 
plaintiff  cannot  execute  both  at  the  same  time,  and  thus 
procure  a  double  satisfaction  of  his  debt.**  If  a  sheriff 
has  two  writs  of  fieri  facias  in  his  hands,  issued  in 
favor  of  different  plaintiffs  against  the  same  defend- 
ant, a  levy  under  one  of  them,  though  constructively 
a  levy  under  the  other  also,  does  not  preclude  the  plain- 
tiff, whose  writ  was  not  directly  levied,  from  suing  out 
a  capias  ad  satisfaciendum.®* 

In  the  United  States,  the  issuing  of  executions 
against  the  body  of  a  defendant  is  so  dependent  on 
diverse  statutes  that  we  shall  not  undertake  to  treat  of 
it  fully.®^    In  some  states,  although  warranted  by  the 

62  Andrews  v.  Saunderson,  1  Hurl.  &  N.  725;  3  Jur.,  N.  S.,  118; 
26  L.  .T.  Ex.  208;  Miller  v.  Parnell,  2  Marsh.  78;  6  Taunt.  370;  40  El. 
&  B.  436;  Wilson  v.  Kingston.  2  Chit.  203;  Turner  v.  Walker.  3  Gill 
&  J.  377.  22  Am.  Bee.  329;  Cutler  v.'  Colver,  3  Cow.  30;  Wheeler  v. 
Bouchelle,  5  Ired.  584;  Burli  v.  McFall,  2  Browne,  143.  But  though 
a  partial  satisfaction  has  been  produced  by  a  fieri  facias,  its  return 
authorizes  the  issue  of  a  capias  ad  satisfaciendum.  Olcott  v.  Lilly. 
4  Johns.  407;  Gardner  v.  Cover,  1  Gale,  45.  Where  a  fieri  facias  had 
been  levied.  Its  return  before  its  return  day  was  held  not  to  author- 
ize the  Issue  of  a  capias  ad  satisfaciendum.  Turner  v.  Walker,  3 
Gill  &  J.  377,  22  Am.  Dec.  329;  Lawes  v.  Codrington,  1  Dowl.  P.  C. 
30. 

63  Miller  v.  Bagwell,  3  McC.  (S.  C.)  429;  State  v.  Gingnard,  1  McC. 
(S.  C.)  176:  Mazyck  v.  Coil,  2  Bail.  (S.  C.)  101. 

e*  Smith  v.  Jackson,  4  Fost.  &  F.  352.  In  one  Instance,  a  plaintiff 
was  allowed  to  release  a  levy  under  fieri  facias,  and  take  the  de- 
fendant under  a  capias  ad  satisfaciendum.  Knight  v.  Coleby,  5 
Mees.  &  W.  274.  But  this  will  rarely  be  permitted.  Bank  of  Penn- 
sylvania v.  Latshaw,  9  Serg.  it  R.  9. 

65  United  States' v.  Eeid,  17  Fed.  Hep.  497;  Kinney  v.  Laughenour. 
97  N.  C.  325.  The  issue  of  such  execution  is  generally  permissible 
In  actions  of  tort.  Ex  parte  Hardy,  68  Ala.  303;  Sawyer  v.  X(4son, 
44  111.  App.  184;  Dougherty  v.  Gardner,  58  How.  Pr.  284;  Long  v. 
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judgment,  no  capias  ad  satisfaciendum  can  issue  un- 
less the  defendant  lias  no  property  subject  to  execu- 
tion,**® or  unless  an  execution  against  his  property  has 

McLean,  88  N.  C.  3;  Hunt  v.  Burdick,  42  Vt.  610;  Pomeroy  v.  Crocker, 
4  Ohand.  (Wis.)  174.  Under  various  statutes  executions  against  tlie 
person  have  been  issued  and  such  issuance  approved  on  judgments 
for  tlie  conversion  of  personal  property  (Hermann  v.  Sherin,  8  S.  D. 
36,  59  Am.  St.  Eep.  744);  trover  (Eames  v.  Stevens,  26  N.  H.  117; 
In  re  Mowry,  12  AVis.  52);  injury  to  property  (Niver  v.  Niver,  43 
Barb.  411;  Welch  v.  Winterburn,  14  Hun,  518);  trespass  for  an  as- 
sault (In  re  MuUin,  118  111.  551;  Pease  v.  Pendell,  57  Mich.  315);  ac- 
cidental injury  to  the  person  (Tudd  v.  Ballard,  66  Vt.  668);  seduc- 
tion (Kinney  v.  Laughenour,  97  N.  C.  325;  Whiting  v.  Dovr,  42  Vt. 
262);  unlawful  detainer  (Toal  v.  Clapp.  64  Wis.  223);  bastardy  (Mc- 
Laughlin V.  Whitten,  32  Me.  21;  State  v.  Brewer,  38  S.  C.  263,  37  Am. 
St.  Rep.  752);  case  in  the  nature  of  conspiracy  fKalbfus  v.  Euudell, 
134  Pa.  St.  102);  neglect  or  misconduct  in  professional  employment 
(Stage  V.  Stevens,  1  Denio.  267;  Wills  v.  Kane,  2  Grant's  Gas.  IPa.) 
60);  ejectment  (Howland  v.  Needham,  10  Wis.  495;  Sheeran  v.  Eock- 
wood,  67  Vt.  82.  Contra.  Fullerton  v.  Fitzgerald,  18  Barb.  441.  Com- 
pare Lane  v.  Gover,  1  Har.  &  ,T.  (Md.)  459;  Merritt  v.  Carpenter,  30 
Barb.  61);  on  a  replevin  bond  (Scott  v.  Maupin,  Hard.  (Ky.)  129),  A 
judgment  for  tort,  though  recovered  in  an  action  ex  contractu  will 
support  an  e;xecution  against  the  person  under  the  Illinois  statute. 
Barney  v.  Chapman,  21  Fed.  Eep.  903.  Such  execution  regularly  is- 
sues to  enforce  the  payment  of  finies  or  penalties  imposed  by  law. 
Chicago  V.  Kenney,  35  111.  App.  57;  Excise  Commrs.  v.  Harvey,  39 
How.  Pr.  191;  Parce  v.  Halbert,  1  How.  Pr.  235.  Constitutional 
prohibitions  against  imprisonment  for  debt  apply  especially  to 
actions  purely  ex  contractu.  Where,  however,  the  element  of 
fraud,  either  in  assuming  an  obligation  or  in  avoiding  its  per- 
formance, enters  into,  and  becomes  a  material  part  of,  the  cause 
of  action  thereon,  a  judgment  in  favor  of  the  plaintiff  entitles  him 
to  execution  against  the.  person  of  the  defendant.  Stewart  v.  Levy, 
36  Cal.  159;  May  v.  Hammond,  146  Mass.  439;  People  v.  Healey,  128 
111.  9,  15  Am.  StI  Eep.  242;  Ex  parte  Clark,  20  N.  J.  L.  648,  45  Am. 
Dec.  39-1;  Barker  v.  Russell,  11  Barb.  303;  Keene,  Petitioner,  15  E.  I. 
294;  Brown  v.  Walk,  8  Ired.  (N.  C.)  517.  Fraud  in  avoiding  payment 
of  a  judgment  debt  .justifies  an  order  of  arrest.  Baker  v.  State,  109 
Ind.  47.  It  is  essential  that  the  false  representations  constituting 
the  fraud  relate  to  some  material  existing  fact  or  facts,  and  not  to 
the  future  intention  of  the  defendant  which  he  may  or  may  not  per- 
form. People  v.  Henly.  128  111.  9,  15.  15  Am.  St.  Eep.  242.  Compare 
Maxon  v.  (Jray,  15  E.  I.  474. 

(io  Berry  v.  llaniill,  12  Sors.  iS:  R.  210:  .Mlison  v.   Rheaiii,  3  Serg. 
i.  R.  1J2.  8  Am.  Dec.  (544;  Eulkley  v.  Fincli,  37  Conn.  75. 
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been  returned  unsatisfied.®'^  The  latter  requirement, 
however,  is  intended  for  the  benefit  of  the  judgment 
debtor,  and  he  may  waive  a  compliance  therewith.**^ 
The  return  of  an  execution  unsatisfied,  although  made 
by  direction  of  plaintiff's  a,ttorney,  will  support  a 
capias  where  it  shows  that  the  sheriff,  before  making 
it,  made  efforts  to  collect  the  execution,  demanded,  and 
was  unable  to  find,  property  of  the  defendant  with 
which  to  satisfy  the  writ.®*  In  Illinois,  in  order  that 
a  judgment  may  support  an  execution  against  the  per- 
son, it  must  be  based  upon  a  jury  trial  or  an  effective 
waiver  thereof.''** 

Sometimes  the  plaintiff's  right  to  an  execution 
against  the  person  of  the  defendant  is  disputed  on  the 
ground  that  he  has  waived  it  by  accepting  a  new  cause 
of  action,  upon  which  no  arrest  can  be  made,  in  lieu 
of  the  original  cause  of  action  upon  which  he  was  en- 
titled to  take  the  defendant  in  execution.  The  author- 
ities on  this  subject  are  not  all  reconcilable,  but  the 
rule  best  sustained  by  reason  and  authority  is  this: 
That  if  the  plaintiff,  with  full  knowledge  of  the  facts, 
takes  a  new  obligation,  and  receives  it  in  satisfaction 
of  the  old  liability,  then  the  right  to  arrest,  which  was 
coupled  with  the  old  obligation,  is  relinquished.'^^     If, 

67  Noe  V.  Christie,  15  Abb.  Pr.,  N.  S.,  346;  Wood  v.  Henry,  40  N.  Y. 
124;  Scott  V.  Shaw,  13  Johns.  378;  ifcDonald  v.  Wllke,  13  111.  22; 
Baker  v.  State,  109  Ind.  47;  Bergman  v.  Noble,  45  Hun,  133;  Kinney 
V.  Laughenonr,  97  N.  C.  328;  Patton  v.  Gash,  99  N.  C.  280;  In  re 
Mowry.  12  Wis.  .52;  Norman  v.  Manciette,  1  Saw.  484. 

68  New  York  Guaranty  etc.  Co.  v.  Roberts,  71  N.  Y.  377.  Compare 
Pinkerton  v.  Gilbert,  22  111.  App.  568. 

69  Huntington  v.  Metzger,  158  111.  272.  The  terms  of  a  judgment 
for  a  fine  may  be  such  as  to  justify  an  arrest  for  nonpayment  with- 
out the  return  unsatisfied  of  an  execution  against  defendant's  prop- 
erty.   Eisner  v.  Shrigley,  80  Iowa,  30. 

'0  Starr  and  Curtis'  Ann.  111.  Stats..  2d  ed..  p.  1410.  S  631. 
71  Merchants'  Bank  v.  Dwigbt,  Jr.,  13  How.  Pr.  366. 
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on  the  other  hand,  the  new  obligation  is  taken  as  ad- 
ditional security,  and  without  intending  to  release  the 
old  one,  the  right  to  arrest  the  defendant  continues  as 
before/^  The  recovery  of  a  judgment  on  a  demand 
does  not  preclude  the  plaintiff  from  prosecuting  a  sub- 
sequent action  for  deceit  arising  out  of  the  same  trans- 
action.''* The  rules  respecting  executions  against  the 
person  are  the  same  in  the  national  as  in  the  state 
courts.  "No  person  shall  be  imprisoned  for  debt  in 
any  state  on  process  issuing  from  a  court  of  the  United 
States,  where  by  the  laws  of  such  state  imprisonment 
for  debt  has  been  or  shall  be  abolished.  And  all  modi- 
fications, conditions,  and  restrictions  upon  imprison- 
ment for  debt,  provided  by  the  laws  of  any  state,  shall 
be  applicable  to  the  process  issuing  from  the  courts  of 
the  United  States  to  be  executed  therein;  and  the  same 
course  of  proceedings  shall  be  adopted  therein  as  may 
be  adopted  in  the  courts  of  such  state."  '^*  After  ex- 
ecution from  one  of  the  national  courts  has  issued 
against  a  defendant,  and  he  has  been  arrested  thereon, 
his  right  to  a  discharge,  and  the  proceedings  by  which 
it  may  be  made  available  are  precisely  the  same  as  if 
the  writ  had  issued  out  of  one  of  the  courts  of  the  state, 
except  that  "such  proceedings  shall  be  had  before  any 
one  of  the  commissioners  of  the  circuit  court  for  the 
district  where  the  defendant  is  held."  '^ 

72  Snipmaa  v.  Shafer,  14  Abb.  Pr.  449;  Harding  v.  Shannon,  20 
How.  Pr.  25:  Pettlnffill  v.  Mather,  12  Abb.  Pr.  436.  Contra,  Alli- 
ance Ins.  Co.  V.  Cleveland,  14  How.  Pr.  408. 

■">  Wanzer  v.  De  Baum.  1  B.  D.  Smith,  261;  1  Code  R.,  N.  S.,  280; 
Greenbaum  v.  Stein,  2  Daly,  223. 

'4  Rev.  Stats.  TT.  S.,  §  990;  Gray  v.  Munroe,  1  McLean.  528;  Moan 
V.  Wilmarth,  3  Wood.  &  5T.  399;  I>ow  v.  Durfee,  5  Fed.  Rep.  25G; 
Stroheim  v.  Deimel,  73  Fed.  Rep.  430. 

■">  Rev.  Stats.  V.  S..  §  991. 
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§  454  a.  How  Right  to  Execution  against  the  Person 
may  be  Lost. — We  have  already  stated  that  a  plaintiff 
is  deemed  to  have  relinquished  his  right  to  execution 
against  defendant's  person  when,  with  full  knowledge 
of  the  facts,  he  receives  a  new  obligation  in  satisfac- 
tion of  an  old  liability  upon  which  such  execution 
might  have  issued^®  A  provision  in  a  promissory 
note  exempting  the  body  of  the  maker  from  arrest  in 
the  enforcement  of  his  liability  thereon,  was  held  ef- 
fective in  New  Hampshire/'  A  proceeding  for  an  ex- 
ecution against  the  body  of  a  debtor  is  barred  by  a 
prior,  though  erroneous,  judgment  in  his  favor  in  a 
proceeding  supplementary  to  execution,  where  there 
is,  in  the  two  proceedings,  identity  of  cause  of  action, 
necessary  evidence  and  of  the  end  sought  to  be  at- 
tainedJ*  Perhaps  the  most  common  waiver  or  forfeit- 
ure of  the  right  to  body  execution  arises  from  plain- 
tiff's misjoinder  of  causes  of  action.''*  If  he  unites  sev- 
eral causes  of  action,  some  of  which  are,  and  others  of 
which  are  not,  grounds  of  arrest,  he  is  deemed  to  have 
(elected  to  resort  for  satisfaction  only  to  the  property  of 
the  defendant,  and  his  right  to  execution  against  de- 
fendant's person  is  lost.*"  But  where  it  is  apparent 
that  the  cause  of  action  found  in  favor  of  the  plaintiff 
is  one  entitling  him  to  such  an  execution,  it  is  held  in 
South  Dakota  that  execution  against  the  person  may 
be  issued  regardless  of  such  misjoinder.*^     The  right 

78  See  ante,  §  454. 

■n  Chickering  v.  Greenleaf,  6  N.  H.  51. 

78  Baker  v.  State,  109  Ind.  47. 

79  See  ante,  §§  452,  453. 

«o  Pam  V.  Vllmar,  52  How.  Pr.  238;  Smith  v.  Knapp,  30  N.  Y.  581; 
MiUer  V.  Scherder,  2  N.  Y.  262;  Brown  v.  Ashbough,  40  How.  Pr. 
226,  243;  Williams    etc.  Fertilizer  Co.  v.  Rudd.  68  Vt.  607, 

81  Hermann  v.  Sherin,  8  S.  D.  36,  59  Am.  St.  Eep.  744.  Compare 
Stewart  v.  Bryan,  121  N.  C.  46. 
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to  body  execution  in  a  suit  of  replevin  is  waived  by  au 
election  to  take  damages.^^  A  judgment  revived  on 
scire  facias  does  not,  in  Vermont,  carry  as  an  incident 
any  right  to  a  close  jail  execution  w^hicb  attached  to 
the  original  judgment.**  Under  the  'New  York  code  a 
defendant,  unless  charged  in  execution  within  the 
period  allowed  by  statute,  is  entitled  to  a  discharge 
upon  proper  application  being  made  by  him  for  a  su- 
persedeas of  the  writ,  whether  he  has  been  taken  in  ac- 
tual custody  or  not,  unless  reasonable  cause  be  shown 
why  the  application  should  be  denied.^ 

§  455.  Form  of  Executions  against  the  Person.— The 
rules  governing  the  form  of  writs  of  fieri  facias  are 
equally  applicable  to  writs  of  capias  ad  satisfacien- 
dum, except  that  the  former  writs  must  command  a 
levy  upon  goods  and  chattels,  and  the  latter  the  arrest 
and  detention  of  the  debtor.*"    The  writ  should  issue, 

82  Pomeroy  v.  Crocker.  4  Chand.  (Wis.)  174. 

83  Slayton  v.  Smilie,  66  Vt.  197. 

84  N.  Y.  Code  Civ.  Proc,  §  572.  See  Smith  v.  Knapp.  30  N.  Y.  581; 
Merchants'  Nat.  Bank  v.  Mosher,  54  How.  Pr.  415;  Segelke  v.  Finan, 
22  Abb.  N.  C.  458. 

P5  For  form  of  capias  ad  satisfaciendum  at  common  law,  see  Bing- 
ham on  Judgments  and  Executions,  445,  446;  Finley  v.  Smith,  4  Dev. 
98;  Davis  v.  Bichmond,  14  Mass.  473.  The  capias  ad  satisfaciendum 
must  be  against  all  the  defendants.  Howzer  v.  Dellinger,  1  Ired. 
47.";  Clarke  v.  Clement.  6  Term  Eep.  525.  Mr.  Wait,  in  his  Practice, 
volume  4.  page  122,  gives  the  following  form  for  an  execution  against 
the  person,  in  New  York:   "The   People  of  the  State  of  New  York,  to 

the  Sheriff  of  the  County  of ,  greeting:  Whereas,  judgment  was 

rendered  on  the  day  of ,  one  thousand  eight  hundred   and 

,  in  an  action  in  the court,  in  favor  of ,  against ,  for 

the  sum  of dollars  and cents,  as  appears  to  us  by  the  judg- 
ment-roll, filed  in  the  office  of  the  clerk  of  the  county  of .    And 

wheieas,  tlie  said  .iudgment  was  docketed  in  your  county  on  the 

day  of ,  in  the  year  one  thousand  eight  hundred  and ,  and 

the  sum  of  .$ .  with  interest  from  the  dny  of .  187—,  is  now  ac- 
tually due  thereon.  And  whereas,  an  execution  against  the  property 
of  the  judgment  debtor  has  been  duly  i.ssued  to  the  sheriff   of    the- 
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like  other  process  in  the  name  of  the  state,^  and 
should  be  directed  to  the  sheriff  of  the  county  wherein 
action  was  brought.®'^  The  writ  should  direct  satis- 
faction to  be  made  to  the  plaintiff  and  not  to  the  com- 
monwealth, otherwise  it  is  insuflScient.®*  A  writ  com- 
manding the  sheriff  to  take  the  body  of  the  defendant 
"and  him  safely  keep  until  discharged  as  the  law  di- 
rects," although  informal,  is  yet  a  valid  ca.  sa.^®  In 
New  York,  it  "must  substantially  require  the  sheriff  to 
arrest  the  judgment  debtor,  and  commit  him  to  the  jail 
of  the  county  until  he  pays  the  judgment  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  is- 
sued without  the  previous  issuing  and  return  of  an  ex- 
ecution against  property,  it  must  recite  the  issuing  and 
return  of  such  an  execution,  specifying  the  county  to 
which  it  was  issued."  ®"  It  need  not  describe  the  ex- 
ecution which  has  issued  against  the  debtor's  prop- 
erty, and  a  mistake  in  such  description  will  not  invali- 
date the  execution  against  the  person.^^     It  is  not  nec- 

proper  county,  and  returned  unsatisfied:    Therefore,   we   command 

you,  that  you  arrest  the  said  judgment  debtor,  and  commit to 

Jail  of  your  county  until shall  pay  the  said  judgment,  or  be  dis- 
charged according  to  law,  and  that  you  return  this  execution  as  re- 
quired by  law. 

"Attorney  for . 

"Dated  the day  of,  187—." 

This  form  recites  the  facts  authorizing  the  issuing  of  the  writ. 
This  recital,  though  proper.  Is  not  essential.  Hutchinson  v.  Brand, 
9  N.  Y.  208,  6  How.  Pr.  73;  Fullerton  v'.  Fitzgerald,  18  Barb.  441,  10 
How.  Pr.  37. 

88  Webster  v.  Farley,  6  Blackf .  (Ind.)  163. 

87  Cochran  v.  Dralte,  18  N.  J.  L.  9;  Walker  v.  Vick,  2  Dev.  & 
B.  99. 

88  Abbott  V.  Daniel,  3  Met.  (Ky.)  339. 

89  State  V.  Keeves,  4  Dev.  &  B.  187. 

«o  N.  Y.  Code  Civ.  Proc.,  §  1372;  N.  C.  Code,  §  448,  subd.  3;  O'Shea 
V.  Kohn,  38  Hun,  149;  People  v.  Reilly.  58  How.  Pr.  218. 
»i  Steamship  R.  H.  Co.  v.  Seager,  31  App.  Div.  (N.  Y.)  288. 
Vol.  III.— 152 
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essary  to  state  the  nature  of  the  action,®*  nor  to  recite 
the  facts  which  authorize  the  arrest.®^  The  recovery 
of  judgment,  and  the  amount  of  the  same  are,  of  course, 
proper  and  necessary  recitals.^  In  Iowa,  the  order  of 
arrest  may  be  issued  by  a  referee  properly  appointed  in 
proceedings  auxiliary  to  execution.^®  A  writ,  in  order 
to  be  valid,  must  follow  the  judgment  upon  which  it  is 
issued  and  be  as  broad  as  it  is.  Therefore,  if  based 
upon  a  joint  judgment,  personal  executions  cannot  is- 
sue against  the  defendants  separately.***  Separate  ex- 
ecution against  the  person  of  one  joint  judgment 
debtor  cannot  be  issued  even  after  the  other  has  been 
discharged.**'' 

§  456.  Consequences  of  Irregularjties. — In  preceding 
portions  of  this  work  we  have  shown  that  irregulari- 
ties in  the  issuing  and  form  of  executions  are,  in  most 
courts,  treated  as  rendering  writs  voidable,  but  not 
void.  This  rule  is  not  more  applicable  to  executions 
against  property  than  it  is  to  executions  against  the 
person.®*  But  here,  as  elsewhere,  the  distinction  be- 
es Fruitport  Tp.  v.  Dickerman.  90  Mich.  20;  FuUerton  v.  Fitz- 
gerald, 10  How.  Pr.  37,  18  Barb.  441. 

93  Hutchinson  v.  Brand,  9  N.  Y.  208;  Kinney  v.  Lauglienour.  97  N. 
O.  325;  Matter  of  Eemsen,  2  Law  Bull.  55. 
oi  Ex  parte  Peacock,  25  Fla.  478;  O'Shea  v.  Kohn,  38  Hun,  149. 
05  Marriage  v.  Woodruff,  77  la.  291. 

98  .Tudson  V.  McLelland,  Busb.  (N.  0.)  262;  Fromberger  v.  Karsner, 
1  Houst.  (Del.)  290;  Howzer  v.  Bellinger,  1  Ired.  475;  Casson  v. 
Cureton,  12  Mart.  (La.)  485.    See  Davis  v.  Robinson,  10  Oal.  411. 

97  Farmers'  etc.  Nat.  Bank.  15  Abb.  Pr.,  N.  S.,  434. 

98  Crocker  on  Sheriffs,  §  563;  Attorney-General  v.  Baker.  9  Rich. 
Eq.  521;  Spence  v.  Stuart,  Bert.  (N.  B.)  219;  Pitcher  v.  Roberts,  2 
Dowl.,  N.  S.,  394;  7  .Tur.  466;  12  L.  .T.  Q.  B.  178;  Rose  v.  Tomblinson, 

3  Dowl.  P.  C.  49;  Reuben  v.  Porterfield.  19  Ga.  139;  Renick  v.  Orser, 

4  Bosw.  384;  Hinman  v.  Brees,  13  Johns.  .529;  Soott  v.  Shaw,  13 
.Tohns.  378;  Ontario  Bank  v.  Hallett,  8  Cow.  192;  Blanchonay  v. 
Burt,  3  Gale  &  D.  613;  4  Q.  B.  707;  7  .Tur.  575:  12  L.  J.  Q.  B.  291; 
Sutton  V.  Cardross,  1  Dowl.  P.  0.  511;  Strong  v.  Dickenson,  5  Dowl. 
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tween  a  want  of  power  and  an  informality  in  the 
exercise  of  a  conceded  authority  must  not  be  forgotten. 
If  the  statute  declares  that  the  writ  cannot  issue  ex- 
cept in  certain  contingencies,  there  is  no  power  to  is- 
sue it  in  their  absence,  and  if  so  issued,  it  is  void.  Thus 
the  code  of  New  York  declares  that  unless  the  judg- 
ment debtor  is  actually  confined,  an  execution  cannot 
issue  against  his  person  until  an  execution  against  his 
property  has  been  returned  wholly  or  partly  unsatis- 
fied. A  writ  issued  in  defiance  of  this  inhibition  is 
invalid,  and  will  not  protect  the  plaintiff  and  his  attor- 
neys from  an  action  for  false  imprisonment.** 

§  456  a.  Actions  for  False  Imprisonment. — Process 
regular  on  its  face  protects  the  officer  executing  it,  and 
this  rule  is  as  applicable  to  executions  against  the  per- 
son of  the  defendant  as  to  those  against  his  property. 
Where  a  defendant  who  was  discharged  from  arrest 
because  of  his  infancy  prosecuted  an  action  against 
the  plaintiff  for  false  imprisonment,  the  court  said: 
"It  is  entirely  clear  that  such  an  action  cannot  be  sus- 
tained against  the  officer  making  the  arrest.  An  offi- 
cer is  protected  in  the  service  of  process,  if  it  is  issued 
by  a  court  having  jurisdiction,  and  appears  to  be  reg- 
ular and  valid,  even  if  fraudulently  or  irregularly  is- 
sued." ***  A  more  doubtful  question  is,  whether  the 
judgment  creditor  is  answerable,  if  the  defendant  suc- 
ceeds in  obtaining  his  discharge  on  the  ground  that  he 
was  not  liable  to  arrest.  Undoubtedly,  if  the  writ  is- 
sued upon  a  judgment  not  warranting  its  issuance,  so 
that  the  defendant's  discharge  ought  to  be  directed  by 

p.  C.  99;  Hutchinson  v.  Brand,  9  N.  Y.  208;  Scribner  v.  Whitcher, 
9  N.  H.  63,  23  Am.  Dec.  708;  State  v.  ReeveSj  4  Dev.  &  B.  187. 
Contra,  Walker  v.  Vlck,  2  Dev.  &  B.  99. 

09  Bergman  v.  Noble,  19  Abb.  N.  C.  62. 

•9a  Cassler  y.  Fales,  139  Mass.  461. 
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any  court  before  which  he  may  be  brought  on  habeas 
corpus,  from  a  mere  inspection  of  the  record,  and  with- 
out considering  any  extrinsic  evidence,  the  plaintiff 
and  his  attorneys,  if  they  participated  in  issuing  the 
writ,  are  answerable  as  for  a  false  imprisonment.*"" 
"Where  an  arrest  is  made  upon  a  legal  process,  regular 
on  its  face,  and  therefore  sufficient  to  justify  an  officer, 
but  which  has  been  fraudulently  or  illegally  obtained 
and  issued,  the  party  who  procures  it,  and  directs  or 
causes  it  to  be  served,  is  not  justified  by  it.  He  is 
bound  to  see  to  it,  before  he  sets  the  law  in  motion, 
that  the  process  he  obtains  is  regular  and  valid;  and 
if  it  is  not,  he  is  liable  to  an  action  of  tort  in  the  nature 
of  trespass."  *"*  In  some  of  the  states,  an  officer  is 
bound  to  take  notice  of  facts  coming  to  his  knowledge, 
though  not  disclosed  by  the  writ  or  any  proceeding  in 
the  action  anterior  thereto.  Hence  it  was  held  that 
an  officer  was  answerable  in  an  action  for  assault  and 
false  imprisonment  in  serving  a  writ  purporting  to 
authorize  the  arrest  of  the  defendant  in  the  action,  he 
being  the  master  of  a  vessel  of  which  the  plaintiff  was 
or  had  been  a  seaman,  and  the  officer  being  informed 
that  the  claim  of  the  plaintiff  in  the  writ  would  be  ad- 
justed at  the  consulate  of  the  kingdom  to  which  the 
vessel  belonged,  that  consulate  having,  by  virtue  of  a 
treaty,  exclusive  jurisdiction  of  such  claims.*"^  Gen- 
erally if  the  right  of  the  defendant  to  his  discharge  de- 
pends on  some  extrinsic  matter  which  he  must  estab- 
lish to  the  satisfaction  of  the  court,  the  plaintiff  is  not 
guilty  of  a  false  imprisonment.    Hence  if  the  defendant 

100  Bergman  v.  Noble,  19  Abb.  N.  C.  62. 

101  Gassier  v.  Fales,  139  Mass.  462;  Emery  v.  Hapgood,  7  Gray,  55, 
66  Am.  Bee.  459;  Bates  v.  Pilling,  6  Barn.  &  C.  38;  Codrington  v. 
Lloyd.  8  Ad.  &  E.  449. 

102  Tellefsen  v.  Fee,  168  Mass.  188,  60  Am.  St.  Rep.  379. 
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is  released  on  account  of  his  infancy,  or  because  she  was 
a  married  woman,  or  of  some  other  ground  of  privilege 
from  arrest,  not  appearing  on  the  face  of  the  writ  or 
judgment,  he  can  maintain  no  action  for  false  impris- 
onment/"* In  that  class  of  cases,  the  process  is  regu- 
larly issued  and  the  protection  of  the  plaintiff  is  as- 
sured by  the  general  rule  expressed  by  Lord  Kenyon, 
that  "it  is  incomprehensible  to  say  that  a  person  shall 
be  considered  a  trespasser  who  acts  under  the  process 
of  the  court."  ^«* 

In  the  case  of  Marks  v.  Townsend,  97  N.  Y.  590,  it 
appeared  that  the  plaintiff,  Marks,  had  been  arrested, 
but  had  procured  his  discharge  from  the  arrest,  on  the 
ground  that  he  was  not  liable  thereto  because  of  his 
having  been  arrested  previously  in  an  action  brought 
against  him  by  the  same  parties,  and  on  substantially 
the  same  grounds.  The  present  action  was  for  false 
imprisonment,  and  also  for  malicious  prosecutioh.  A 
nonsuit  was  granted  in  the  trial  court,  which  the  court 
of  appeals  affirmed  upon  the  following  grounds:  "The 
facts  stated  in  the  affidavit  on  whiph  the  warrant  was 
issued  were  sufficient  to  give  the  judge  who  issued  it 
jurisdiction;  and  in  issuing  it  he  acted  judicially,  and 
made  a  judicial  determination.  The  warrant  was  not, 
therefore,  void  or  voidable,  or  irregular.  It  was  the 
result  of  the  regular  judicial  action  of  a  judicial  officer 
having  jurisdiction,  on  the  facts  presented  to  him,  to 
issue  it.  It  was  subsequently  set  aside  by  the  judge 
who  issiled  it,  when  a  new  fact — to  wit,  that  the  plain- 
tiff had  before  been  arrested  in  an  action  against  him 
by  these  defendants,  upon  an  order  of  arrest  issued  in 

103  Gassier  v.  Fales,  139  Mass.  461;  Rich  v.  Mclnernv.  103  Ala. 
345.  49  Am.  St.  Rep.  82;  Winchester  v.  Everett,  80  Me.  535,  6  Am. 
St.  Rep.  228. 

104  Belt  V.  Broadbent,  3  Term   Rep.  183. 
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the  action,  for  the  same  cause,  and  upon  substantially 
the  same  grounds — was  brought  to  his  attention.  The 
existence  of  this  fact  did  not  make  the  warrant  void 
or  irregular.  When  brought  to  his  attention,  it  fur- 
nished the  judge  a  ground  for  the  dismissal  of  the 
warrant  in  the  exercise  of  further  judicial  action.  It 
matters  not  whether  the  warrant  was  dismissed  in  the 
exercise  of  judicial  discretion,  or  upon  the  claim  by  the 
plaintiff  that  he  could  not  be  twice  arrested  for  the 
same  cause,  and  hence  that  he  had  an  absolute  legal 
right  to  be  discharged  from  the  second  arrest;  it  was, 
at  most,  a  case  where  the  plaintiff  was  erroneously  ar- 
rested. An  error  was  committed,  which,  upon  a  proper 
presentation  of  facts,  was  to  be  corrected  by  further 
judicial  action.  A  warrant  granted  under  such  cir- 
cumstances protects  against  an  action  for  false  impris- 
onment, not  only  the  judge  who  granted  it,  but  the 
party  who  procured  it  and  instigated  its  service.  The 
case  stands  no  different  from  what  it  would  have  been 
if  the  plaintiff  had  appeared  and  denied  the  facts  al- 
leged in  the  affidavit  upon  which  the  warrant  was 
based,  and  had  thus  procured  his  discharge  on  the 
merits ;  or  if  the  defendants,  when  they  applied  for  the 
warrant,  had  disclosed  the  fact  of  the  prior  arrest,  and 
the  judge  had  erroneously  decided  that  they  were 
entitled  to  it,  and  his  decision  had  upon  appeal  been 
reversed;  or  if,  when  the  fact  of  the  prior  arrest  was 
afterward  brought  to  his  attention,  he  had  refused  to 
set  aside  the  warrant,  and  his  decision  had,  upon  ap- 
peal, been  reversed.  If  a  warrant  of  attachment  or  an 
order  of  arrest  is  issued  in  an  action  upon  facts  giving 
the  judge  jurisdiction,  and  the  defendant  appears,  and 
by  showing  new  facts,  or  denying  those  alleged  against 
him,  procures  the  attachment  or  the  order  to  be  set 
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aside,  the  process  is  not  void  or  voidable,  or  irregular, 
but  simply  erroneous,  and  protects  the  judge  and  the 
party  who  procures  it,  although  it  is  set  aside,  against 
an  action  for  trespass  or  false  imprisonment.  In  all 
such  cases,  these  are  regular  judicial  methods,  and 
that  which  was  legally  done  at  the  time  cannot  be  con- 
verted into  a  wrong  by  relation,  after  the  process  has, 
by  judicial  action,  been  set  aside.  This  rule  of  exemp- 
tion is  founded  on  public  policy,  and  is  applicable  alike 
to  civil  and  criminal  remedies  and  proceedings,  that 
parties  may  be  induced  freely  to  resort  to  the  courts 
and  judicial  officers  for  the  enforcement  of  their  rights 
and  the  remedy  of  their  grievances,  without  the  risk 
of  undue  punishment  for  their  own  ignorance  of  the 
law,  or  for  the  errors  of  courts  and  judicial  officers. 
The  remedy  of  the  party  unjustly  arrested  or  impris- 
oned is  by  the  recovery  of  costs  which  may  be  awarded 
to  him,  or  the  redress  which  some  statute  may  give 
him,  or  by  an  action  for  malicious  prosecution,  in  case 
the  prosecution  against  him  has  been  from  unworthy 
motives,  and  in  the  absence  of  probable  cause.  Even 
malicious  motives  and  the  absence  of  probable  cause 
do  not  give  a  party  arrested  an  action  for  false  im- 
prisonment. They  may  aggravate  his  damage,  but 
have  nothing  whatever  to  do  with  the  cause  of  action. 
Hence,  if,  in  this  case,  the  defendant  had  intention- 
ally withheld  from  the  judge  who  granted  the  warrant 
the  fact  of  the  plaintiff's  prior  arrest,  that  fact  would 
have  been  quite  pertinent  to  maintain  an  action  for 
malicious  prosecution,  but  would  not  have  laid  the 
foundation  for  a  recovery  for  false  imprisonment." 

§  456  b.  Malicious  Prosecution  and  Abuse  of  Process. 
Where  an  arrest  under  execution  is  unjustifiable,  but 
the  action  of  false  imprisonment  cannot  be  sustained 
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because  the  process  was  regular  on  its  face,  and  not 
subject  to  be  released  except  on  proof  of  extrinsic 
facts,  the  remedy  of  the  plaintiff,  if  any  he  has,  must 
be  either  by  an  action  for  malicious  prosecution  or  for 
the  abuse  of  legal  process.  Actions  for  the  malicious 
prosecution  of  civil  suits  are  rare,  but  there  is  no  doubt 
that  they  are  sustainable,  especially  when  accompan- 
ied by  a  wrongful  arrest  of  the  defendant.  It  is  nec- 
essary, however,  for  him  to  prove,  as  in  a  suit  for  the 
malicious  prosecution  of  a  criminal  action,  that  his  ar- 
rest was  induced  by  malice  and  was  without  proper 
cause.^**^ 

An  action  for  the  abuse  of  legal  process  differs  very 
essentially  from  an  action  for  malicious  prosecution. 
Legal  process  is  abused,  so  that  an  action  may  be  sus- 
tained by  the  defendant,  when  it  is  employed  by  the 
plaintiff  for  the  purpose  of  accomplishing  some  col- 
lateral object  for  which  he  has  no  right  to  use  his  pro- 
cess. An  action  may,  therefore,  be  sustained  whether 
there  was  a  proper  cause  for  the  arrest  or  not,  and 
whether  the  plaintiff  was  actuated  by  malice  or  not, 
and  also  before  the  determination  of  the  cause  in 
which  the  arrest  was  procured  and  before  the  arrest 
was  adjudged  to  be  unlawful. ^*'*'  Instances  of  the 
abuse  of  legal  process  arise  when  the  object  of  the  ar- 
rest is  to  extort  money  from  the  defendant,  or  to  coerce 
him  into  surrendering  possession  of  property,*"''  or  to 
compel  him  to  pay  a  debt  out  of  property  exempt  from 
execution.*"* 

105  Emery  v.  Ginman,  24  111.  App.  65;  Besson  v.  Southard,  10  N.  T. 
236;  Herman  v.  B(5okerhoff,  S  Watts,  240;  Lauzon  v.  Charroux,  18  R. 
I.  467. 

108  Page  V.  Gushing,  38  Me.  523;  Johnson  v.  Ree<l.  136  Mass.  421; 
Wood  v.  Graves.  144  Mass.  365,  59  Am.  Rep.  95;  Mayer  v.  Walter, 
64  Pa.  St.  283;  Grainger  v.  Hill,  4  Bing.  N.  0.  212. 

lOT  Grainger'v.  Hill,  4  Bing.  N.  C.  212. 

108  Lockhart  v.  Bear,  117  N.  0.  298. 
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§  457.  Alias  Writs  of  Capias  ad  Satisfaciendum  may 
be  issued.  Their  issue  is  authorized — 1.  Where  the 
original  was  returned  unexecuted/"*  or  was  not  re- 
turned at  all.**"  2.  Where,  though  it  was  executed, 
the  defendant  escaped,***  or  was  rescued,**^  or  ille- 
gally discharged,**^  or  was  discharged  because  of  some 
irregularity,***  or  of  his  being  temporarily  privileged 
from  arrest.**®  When  the  sheriff  intentionally  per- 
mits a  defendant  to  escape,  he  has  no  right  to  pursue 
and  retake  him  without  a  new  authority  from  the 
plaintiff.  The  plaintiff  may  elect  to  treat  the  defend- 
ant as  out  of  custody,  and  may  recover  from  the  sher- 
iff the  full  amount  due  from  the  defendant;  or  he  may 
procure  the  issuance  of  an  alias  writ,  and  thereby  au- 
thorize the  recapture  of  the  defendant,**®  or  he  may, 
of  course,  bring  an  action  of  debt  on  his  judgment.**'' 
While    a    defendant    is  in    custody    under   one   writ 

109  People  V.  Kehl,  15  Mich.  330.  See  Peyton  t.  Brooke,  3  Cranch, 
93. 

110  i^uiton  V.  Wood,  3  Har.  &  M.  99.  Compare  Windrum  v. 
Parker,  2  Leigh.  361. 

111  Mumford  v.  Armstrong,  4  Cow.  553;  Fawkes  v.  Davison,  8 
Leigh,  554;  Sharp  v.  ■paswell,  6  Cow.  Co;  Eads  v.  Wynne,  79  Hun, 
463. 

112  See  David  v.  Blundell,  39  N.  J.  L.  614. 

u3  Freeman  v.  Smith,  7  Ind.  582,  holding  that  an  illegal  discharge 
amounts  to  an  escape. 

114  Collins  V.  Beaumont,  2  Perry  &  D.  363;  10  Ad.  &  E.  225;  Mer- 
chant V.  Prankis,  2  Gale  &  D.  473;  3  Q.  B.  1;  Ginochio  v.  Figari,  4 
E.  D.  Smith,  227;  Woods  v.  Brzezinski,  57  Conn.  471;  Kinney  v. 
Laughenour,  97  N.  C.  32o. 

iiB  Phillips  V.  Price,  1  Dowl.  &  L.  110;  7  Jur.  672;  12  L.  J.  Q.  B. 
348.     See  §§  459,  407;  Humphrey  v.  Gumming.  5  Wend.  90. 

118  Cheever  v.  MiiTick,  2  N.  H.  376;  Thompson  v.  Lockwood,  15 
Johns.  256;  Littlefield  v.  Brown,  1  Wend.  398;  Bloomfield  v.  Ros- 
wick,  Cro.  Eliz.  555.  See  §  461;  Windrum  v.  Parker,  2  Leigh,  361; 
Long  v.  Cherrington,  161  Pa.  St.  248. 

"'Appleby  v.  Clark,  10  Masg.  59;  Cheever  v.  Mirrick,  2  N.  H. 
376;  Jackson  v.  Hampton,  6  Ired.  36. 
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of  execution  another  cannot  issue  upon  the  same 
judgment/^*  No  alias  execution  will  be  issued  where 
the  defendant,  being  taken  in  custody  under  one 
writ,  has  been  released  with  plaintiff's  consent/^** 
or  has  been  discharged  by  due  course  of  law.^*^** 
Where  defendant  is  released  from  custody  upon  giv- 
ing bond  that  he  will  take  the  benefit  of  the  in- 
solvency laws  and,  if  refused  discharge,  will  surren- 
der himself  into  custody,  and,  upon  being  refused  a 
discharge,  does  not  so  surrender  himself,  an  alias  capias 
is  not  properly  issuable,  the  remedy  of  plaintiff  being 
upon  the  bond.^^^  It  is  not  essential  to  the  validity 
of  an  alias  writ  that  it  should  notice  the  first  writ  or 
state  that  it  is  an  alias  writ.*^^ 

§  458.  Amending  and  Quashing. — A  capias  ad  satis- 
faciendum is  subject  to  amendment  to  the  same  extent 
as  other  writs  of  execution.^^*  It  may  also  be  quashed 
where  improperly  issued,^^"*  and  if  issued  where  there 
was  no  authority  to  support  it,  the  court  cannot  re- 
quire, as  a  condition  precedent  to  such  quashing,  that 
the  defendant  shall  stipulate  not  to  bring  an  action  for 

118  Noe  V.  Christie,  46  How.  Pr.  496. 

119  Bryan  v.  Simonton,  1  Hawks,  51;  Little  v.  Newburyport  Bank, 
14  Mass.  443;  Windrum  v.  Parker,  2  Leigh,  361. 

120  Masters  v.  Edwards,  1  Caines,  516;  Matter  of  Nebenzahl,  57 
How.  Pr.  328.     See  Ex  parte  Bachelder,  96  Cal.  233. 

121  David  V.  Blundell,  39  N.  .T.  L.  612.  See  Cobum  v.  Palmer, 
10  Cush.  273.  Compare  Lord  v.  Locke,  62  N.  H.  566.  sustaining  an 
alias  capias  issued  imder  similar  circumstances,  bnt  only  in  so  far 
as  it  ran  against  defendant's  estate  and  not  against  his  person. 

122  Woods  V.  Brzezinski,  57  Conn.  471. 

123  McCormack  v.  Melton,  1  Ad.  &  B.  331;  3  Nev.  &  M.  881; 
ArnuU  v.  Weatherby,  5  Tyrw.  485;  In  re  Cobbett,  10  Week.  Rep.  40; 
5  L.  T..  N.  S.,  285;  Benedict  Mfg.  Co.  v.  Thayer,  21  Hun.  614; 
People  V.  Seaton,  25  Hun.  305;  Ne-synham  v.  Law,  5  D.  &  E.  577. 

124  Humphrey  v.  Brown,  17  How.  Pr.  481;  Pinckney  v.  Hegeman, 
53  N.  Y.  31:  Huntington  v.  Metzger,  158  III.  272;  Gove  v.  Stewart, 
17  N.  Y.  Supp.  183. 


2427  EXECUTION  AGAINST  THE  PERSON.  §  458  a 

damages  for  Ms  unlawful  arrest  under  the  writ.*^^ 
"Such  a  condition,"  it  has  been  said,  "may  well  be  im- 
posed where  the  court  is  satisfied  the  arrest  is  with- 
out justice  but  upon  probable  cause,  such  as  conflict- 
ing affidavits  in  regard  to  the  right  to  arrest,  and  upon 
which  a  judge  has  exercised  judicial  discretion  and 
granted  an  order  of  arrest,  or  some  informality  or  de- 
fect in  stating  a  case  where  the  right  to  arrest  ex- 
ists." ^^"^  An  execution  against  the  person  will  not  be 
vacated  merely  because  of  an  irregularity  in  the  en- 
try of  the  judgment.^^'^  An  irregularity  in  an  order  to 
show  cause  why  a  body  execution  should  not  be  va- 
cated may  be  waived  by  the  person  against  whom  the 
order  runs.^*  In  seeking  to  have  an  unauthorized  writ 
vacated  the  defendant  does  not  appeal  to  the  discre- 
tion of  the  court.  He  demands  a  right,  which  must 
be  unconditionally  conceded. 

§  458  a.  Some  Limitations  as  to  Persons  against 
whom  the  Writ  may  Run. — An  examination  of  the  stat- 
utes of  the  various  states  reveals  a  tendency  on  the 
part  of  legislators  to  temper,  on  behalf  of  women,  the 
severity  of  the  writ  of  capias  ad  satisfaciendum.  In 
some  states  the  persons  of  women  are  exempt  from  ar- 
rest in  actions  for  debt.*^  In  Oregon  and  Wisconsin 
it  is  provided  that  no  female  shall  be  arrested  in  any 
action,  except  for  an  injury  to   person,  character,  or 

lasChapln  v.  Foster,  101  N.  Y.  1;  Mayer  v.  Rothschild.  59  How. 
Pr.  510. 

128  Potter,  J.,  in  Mayer  v.  Rothschild,  59  How.  Pr.  510.  See  Bank 
Of  TJ.  S.  V.  Jenkins.  18  Johns.  305;  Walker  v.  Isaacs,  36  Hun,  23:^. 

127  Crosby  v.  Root,  43  N.  Y.  Supp.  512. 

128  Gove  V.  Stewart,  17  N.  Y.  Supp.  183. 

129  Blight  V.  Meeker,  7  N.  J.  L.  97;  Desprang  v.  Davis,  3  McC.  10; 
S.  C.  Code  Civ.  Proc,  §  200;  Rev.  Laws  of  Vt,  1880,  §  1476;  Burns' 
Ann.  Ind.  Stats.,  1894,  §  817;  Giauque's  Rev.  Oh.  Stats.,  7th  ed , 
S  5457. 
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property/^*'  and  in  the  latter  state  no  execution  may 
issue  against  the  person  of  a  female  upon  any  justice's 
judgment  in  any  civi^  action/**  The  New  York  Code 
of  Civil  Procedure  provides  that  "an  execution  can- 
not be  issued  against  the  person  of  a  woman,  unless 
an  order  of  arrest  has  been  granted  and  executed  in 
the  action,  and,  if  it  was  executed  against  the  judg- 
ment debtor,  has  not  been  vacated."  ^^^ 

Where  an  infant  being,  through  his  guardian,  plain- 
tiff in  an  action,  the  nature  of  which  would  entitle  him 
to  the  arrest  of  the  defendant,  is  unsuccessful  and  has 
costs  adjudged  against  him,  his  guardian  is  made  per- 
sonally liable  in  New  York  by  a  statute  which  expressly 
authorizes  his  arrest  as  a  means  of  enforcing  this  lia- 
bility.^** But  in  the  absence  of  statutory  authority, 
though  the  guardian's  liability  in  such  a  case  be  recog- 
nized by  statute,  execution  against  his  person  cannot 
issue.***  This  particular  machinery  for  enforcing  the 
liability  must  be  furnished  by  statute  or  it  is  not 
available. 

Execution  may  issue  against  the  person  of  the  presi- 
dent of  a  corporation  in  an  action  for  damages  brought 
by  a  person  who  has  extended  credit  to  the  corpora- 
tion in  reliance  upon  the  false  and  fraudulent  repre- 
sentations of  the  defendant  regarding  its  solvency.**** 
Where  one  defendant  on  a  joint  obligation  is  exempt 
from  arrest,  his  exemption  extends  to  his  codefend- 
ant,**"*  but  the  contrary  is  true  where  the  obligation 

150  Hill's  Ann.  Or.  Stats.,  2d  ed.,  §  108;  Sanborn  &  Berryman  Ann. 
Stats.  "Wis.,  §  2689. 

131  Sanborn  &  Berryman  Ann.  Stats.    Wis.,  §  3681. 

132  §  1488. 

133  Grantman  v.   Thrall,  31   How.   Pr.  464;  Llnner  v.   Grouse,  61 
Barb.  289;  Miller  v.  Woodhead,  52  Hun.  127. 

134  Granholme  v.  Sweigle.  3  N.  D.  476. 

135  Pbillips  V.  W'ortencl.vlve.  31  Hun,  192. 
138  Faulliner  v.  Wbitaker,  15  N.  J.  L.  438. 
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is  joint  and  seTeral.^'*''  A  partnership  or  firm  cannot 
be  arrested,  thongh  its  individual  members  may  be.*^^ 
Where  moneys  have  been  misappropriated  to  the  use 
of  a  firm  by  one  partner,  a  person  injured  thereby  may 
have  such  partner  arrested  in  an  action  against  the 
partnership  to  recover  the  funds  misappropriated/^** 
Where  one  partner,  without  the  knowledge  or  consent 
of  his  copartners,  fraudulently  contracts  a  firm  debt, 
although  his  copartners  may  be  bound  with  him  to  pay 
the  debt,  only  he  may  be  arrested  in  an  action  for  the 
recovery  thereof.^***  This  conclusion  is  based  upon  the 
substantial  ground  that  a  defendant  may  not  be  ar- 
rested in  an  action  of  debt  except  he  be  shown  to  have 
been  guilty  of  fraud  in  contracting,  or  in  avoiding 
payment  of,  the  debt.^*"*  The  mere  fact  that  a  per- 
son found  within  the  jurisdiction  of  a  court  is  a  non- 
resident, gives  him  no  immunity  from  arrest  in  a  civil 
action  brought  against  him.^** 

§  459.  Who  are  Privileged  from  Arrest.— Except 
where  otherwise  ordered  by  statute,  exe^mptions  from 
arrest  under  executions  are  confined  to  those  cases 
where  the  person  sought  to  be  arrested  is  under  ob- 
ligation to  perform  some  duty  of  a  public  nature,  or 
to  attend  before  some  tribunal  competent  to  require 

137  Glbbes  V.  Mitchell.  2  Bay,  406. 

138  Faulkner  v.  Whitaker,  15  N.  J.  L.  438. 

139  Bank  v.  Jennings,  38  S.  C  372. 

140  Nat.  Bank  of  Commonwealtli  v.  Temple,  39  How.  Pr.  432;  Mc- 
Neely  v.  Haynes,  76  N.  C.  122.  See  contra, ,  Sherman  v.  Smith,  42 
How.  Pr.  198;  Comaa  v.  Allen,  21  How.  Pr.  114. 

140a  See  ante,  §  452. 

141  Powers  V.  Davenport.  101  N.  C.  286;  Bank  of  Vergennes  v. 
Barker,  27  Vt.  243;  Bank  of  Rutland  v.  Barker,  27  Vt.  293;  even 
though  for  the  charge  against  him  he  could  not  be  arrested  in  the 
place  of  his  residence.    Johnson  v.  Whitman,  10  Ab.  Pr.,  N.  S.,  111. 
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and  enforce  his  attendance.  Thus  soldiers/'**  mari- 
ners,*^ and  policemen  *^  are  necessarily  exempt  from 
arrest,  at  least  while  in  the  performance  of  their  duties. 
So  in  England,  a  lord  of  the  bed-chamber,**"  or  a 
page,**®  chaplain,  **''  or  servant  ***  of  a  king  or  queen, 
being  under  obligation  to  attend  the  sovereign  when- 
ever commanded,  cannot  be  seized  and  held  under 
execution.  Members  of  Parliament,**®  of  Congress, 
and  of  the  various  state  legislatures,*""  are  also  privi- 
leged from  arrest  during  the  sessions  of  the  several 
legislative  bodies  to  which  they  belong,  and  also  for  a 
reasonable  time  before  and  after  such  sessions.  Am- 
bassadors, public  ministers,  consuls,  and  vice-consuls 
of  foreign  nations,  residing  in  or  passing  through  the 
United  States,  and  their  domestic    servants,  are  ex- 

142  People  V.  Campbell,  40  N.  Y.  133;  Crocker  on  SherlfCs,  §  294; 
I  1237,  Efiv.  Stats,  of  V.  S. 

"s  Rev.  Stats,  of  U.  S.,  §  1610. 

"*  Squire's  Case,  12  Abb.  Pr.  38;  Hart  v.  Kennedy,  24  How.  Pr. 
425;  39  Barb.  186;  15  Abb.  Pr.  290;  1  Walt's  Pr.  596. 

145  Aldrldge  v.  Barry,  3  Dowl.  P.  O.  450,  note. 

148  Reynolds  v.  Pocock,  7  Dowl.  P.  O.  4;  4  Mees.  &  W.  371;  2  Jur. 
924. 

147  Winter  v.  Dibdln,  2  Dowl.  &  L.  211;  13  Mees.  &  W.  25;  13  L.  J. 
Ex.  263;  Byrn  v.  Dlbdin,  1  Cromp.  M.  &  R.  821;  3  Dowl.  P.  C.  448; 
1  Gale,  58;  5  Tyrw.  357;  Swan  v.  Dakins,  16  Com.  B.  77;  3  Car.  Law 
Rep.  602;  1  Jur.,  N.  S.,  378;  24  L.  J.  Com.  P.  131;  Harvey  v.  Dakins, 
3  Ex.  266;  6  Dowl.  &  L.  437;  18  L.  J.  Ex.  156. 

148  Bartlett  v.  Hebbes,  5  Term  Rep.  686;  King  v.  Foster,  2  Taunt. 
167;  Dyer  v.  Disney,  16  Mees.  &  W.  312;  4  Dowl.  &  L.  698;  16  L.  J. 
Ex.  183;  Tapley  v.  Battine,  1  Dowl.  &  R.  79;  Hatton  v.  Hopkins, 
6  Maule  &  S.  271. 

149  Cassldy  v.  Stewart,  2  Scott  N.  R.  432;  2  Man.  &  G.  437;  9  Dowl. 
P.  C.  366;  5  Jur.  25;  Goudy  v.  Duncombe,  5  Dowl.  &  L.  209;  1  Ex. 
430;  17  L.  J.  Ex.  76.  Peers  and  peeresses  are  at  all  times  privileged 
from  arrest.  Digby  v.  Stirling,  8  Bing.  55;  1  Maule  &  S.  116;  1 
Dowl.  P.  C.  248;  1  Broom  and  Hadley's  Com.  198;  Coates  v.  Ha- 
warden,  7  Barn.  &  C.  388;  1  Man.  &  R.  110. 

150  Colvin  V.  Morgan.  1  Jolins.  Cas.  415;  Lewis  v.  Elmendorf.  2 
Johns.  Cas.  222;  In  the  Matter  of  Hon.  Piatt  Potter,  55  Barb.  025; 
U.  S.  Const.,  art.  1,  §  6;  Crocker  on  Sheriffs,  §§  295,  296. 
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empt  from  arrest  on  civil  process.^"'^  A  duly  accredited 
secretary  of  legation,  acting  as  charge  d'affaires  in 
the  absence  of  his  ambassador,  is  entitled  to  the  privi- 
leges of  the  latter.^^^  It  is  obvious  that  the  adminis- 
tration of  justice  could  be  very  seriously  obstructed  if 
the  attendance  of  either  the  suitors,  or  witnesses,  or 
counsel,  or  of  any  other  person  whose  presence  was 
requisite  to  the  progress  of  the  suit  could  be  prevented 
by  an  arrest  under  civil  process.  The  law  has  avoided 
the  possibility  of  such  obstructions  by  exempting  all 
such  persons  from  arrest  under  execution  during  the 
time  when  they  are  going  to  and  from  court,  as  well 
as  during  the  time  when  they  are  in  actual  attend- 
ance in  obedience  to  its  process.^^*    The  courts  consid- 

151  Crocker  on  Sheriffs,  §§  292,  293;  Rev.  Stats,  of  U.  S.,  §  4063; 
1  VTalt's  Pr.  593;  D'Azambujga  v.  Pereira,  1  Miles,  366;  Dupont  t. 
Piehon,  4  Dall.  321;  Holbrook  v.  Henderson,  4  Sand.  619;  Valarino 
V.  Thompson,  7  N.  Y.  576;  United  States  v.  Ravara,  2  Dall.  299; 
Commonwealth  v.  Kosloff,  5  Serg.  &  R.  545;  Mannhardt  v.  Soder- 
strom,  1  Binn.  138;  Flynn  v.  Stoughton,  5  Barb.  115;  Priquet  v. 
Bath,  3  Burr.  1478;  Viveash  v.  Beeker,  3  Maule  &  S.  284;  Fisher  v. 
Begrez,  2  Dowl.  P.  C.  279;  Davis  v.  Packard,  7  Pet.  276. 

152  Ex  parte  Cabrera,  1  Wash.  0.  C.  232;  United  States  v.  Benner, 
Bald.  234;  Taylor  v.  Best,  14  Com.  B.  487;  25  El.  &  B.  383. 

153  Regarding  the  privilege  of  the  parties  litigant  from  arrest, 
see  Walpole  v.  Alexander,  3  Doug.  45;  Rex  v.  Delaval.  1  W.  Black. 
410;  3  Burr.  1434;  Lightfoot  v.  Cameron,  2  W.  Black.  1113;  Ohild- 
erston  v.  Barrett,  11  East,  439;  Ex  parte  Cobbett,  7  El.  &  B.  955;  3 
Jur.  665;  26  L.  J.  Q.  B.  293;  Persse  v.  Persse,  5  H.  L.  Cas.  671; 
Hopkins  v.  Coburn,  1  Wend.  292;  Hatch  v.  Bllsset,  2  Strange,  986; 
Montague  v.  Harrison,  3  Com.  B.,  N.  S.,  292;  4  Jur.,  N.  S.,  29;  27 
L.  J.  Com.  P.  24;  Salhinger  v.  Adler,  2  Rob.  704;  Meekins  v.  Smith, 
1  H.  Black.  636;  Pitt  v.  Coombs,  3  Nev.  &  M.  212;  5  Barn.  &  Adol. 
1078;  Clark  v.  Grant,  2  Wend.  257;  Rimmer  v.  Green,  1  Maule  &  S. 
638;  Merrill  v.  George,  23  How.  Pr.  331;  List's  Case,  2  Ves.  &  B. 
373;  Willingham  v.  Matthews,  6  Taunt.  356;  Lucas  v.  Albee,  1  Denlo, 
G66;  Parker  v.  Hotchklss.  1  Wall.  C.  C.  269;  1  Walt's  Pr.  597-599. 
As  to  the  exemptibn  of  witnesses,  see  Hurst's  Case,  4  Dall.  387;  1 
Wash.  C.  0. 186;  Rishton  v.  Nisbett,  1  Moody  &  E,  347;  Webb  v,  Tay- 
lor, 1  Dowl.  &  L.  676;  8  Jur.  39;  13  L.  J.  Q.  B.  24;  Cole  v.  McClellan, 
4  Hill,  59;  Arding  v.  Flower,  8  Term  Rep.  534;  Hardenbrook's  Case, 
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ering  the  question  have  generally  declared  that  the 
rules  exempting  suitors  from  arrest  under  civil  pro- 
cess while  going  to,  and  coming  from,  court,  and  while 
in  actual  attendance  thereon,  do  not  apply  to  criminal 
prosecutions.  We  have  not  found  any  case  where  sus- 
taining the  arrest  in  question  would  have  prevented 
a  person  accused  of  crime  from  proceeding  to  court  in 
response  to  an  order  to  do  so,  or  for  the  purpose  of 
there  submitting  to  a  trial  of  the  charge  pending 
against  him.  The  arrests  actually  made  and  sustained 
have  generally  been  effected  in  court,  or  while  return- 
ing therefrom,  but  after  the  discharge  of  the  accused 
from  further  necessity  of  attendance,  at  least  at  that 
time,  but  the  language  of  the  judges  has  been  suffi- 
ciently comprehensive  to  deny  wholly  the  right  of  per- 
sons attending  court  in  response  to  a  criminal  charge 
to  exemption  from  arrest  under  civil  process.^**  The 
person  may  be  brought  into  one  state  as  a  fugitive 
from  justice  on  a  requisition,  and  afterward  dis- 
charged from  arrest,  and  the  question  may  then  arise 
whether  he  is  entitled  to  a  reasonable    time   within 

8  Abb.  Pr.  416;  Norris  v.  Beach,  2  Johns.  294;  Sanford  v.  Chase, '3 
Cow.  381;  Seaver  v.  Robmson,  3  Duer,  622.  The  circumstances  in 
which  lawyers  are  not  subject  to  arrest  on  civil  process  are  deter- 
mined in  Attorney-General  v.  Leathersellers'  Co..  7  Beav.  157;  Wil- 
liams V.  Webb,  5  Scott  N.  R.  898;  12  L.  J.  Com.  P.  89;  Newton  v. 
Constable,  1  Gale  &  D.  408;  2  Q.  B.  157;  9  Dowl.  P.  C.  933;  6  Jur. 
317;  In  re  Hope,  9  Jur.  846;  Newton  v.  Harland,  8  Scott,  70;  Corey 
V.  Russell,  4  Wend.  204;  Secor  v.  Bell,  18  Johns.  52;  Humphrey  v. 
Gumming,  5  Wend.  90;  Jones  v.  Marshall,  3  Jur.,  N.  S.,  916;  26  L.  J. 
Com.  P.  229;  2  Com.  B.,  N.  S..  615;  40  El.  &  E,  321;  In  re  Jewett, 
10  Jur.,  N.  S.,  814;  33  L.  J.  730;  12  West.  Rep.  945;  33  Beav.  559. 
The  exemption  of  lawyers  is  denied  in  Georgia.  Blam  v.  Lewis, 
19  Ga.  608. 

154  Williams  v.  Bacon,  10  Wend.  636;  Moore  v^  Green,  73  N.  C. 
394,  31  Am.  Rep.  470;  Wood  v.  Boyle,  177  Pa.  St.  620.  55  Am.  St. 
Rep.  747;  Scott  v.  Curtis,  27  Vt.  762;  Goodwin  v.  London,  1  Ad.  & 
El.  378;  Hare  v.  Hyde,  16  Q.  B.  394. 
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which  to  return  to  the  state  whence  he  was  takfen,  and 
to  be  exempt,  in  the  interval,  from  arrest  under  civil 
process.  This  question  has  been  but  little  considered. 
The  courts  of  Wisconsin  maintain  that,  upon  grounds 
of  public  policy  and  to  prevent  any  perversion  of  ex- 
tradition proceedings,  the  right  to  immunity  from  ar- 
rest should  be  afflrmed,^"^  but  in  New  York,  it  has 
been  held  that  the  privilege  from  arrest  does  not  ex- 
ist unless  the  criminal  prosecution  is  shown  to  be  a 
mere  pretext  for  bringing  the  defendant  within  the 
state  for  the  purpose  of  proceeding  against  him  in  a 
civil  action.^^** 

In  most  cases  the  privilege  of  exemption  from  ar- 
rest is  but  temporary  in  its  duration,  and  a  defendant 
who  has  been  discharged  from  arrest  on  account  of 
his  privilege  may  be  rearrested  as  soon  as  his  privilege 
terminates  by  lapse  of  time,  or  by  any  other  cause.  ^°''' 
The  right  to  claim  exemption  may  be  waived,  and 
is  waived,  by  giving  bail.^'^  It  has  been  held  that 
no  action  could  be  sustained  for  taking  a  privileged 
person  in  execution,  when  the  plaintiff  did  not  know  of 
his  being  privileged. *^®  But  a  privileged  person  who 
pays  money  to  procure  his  discharge  is  entitled  to  have 
it  returned.*®** 

All  the  exemptions  from  arrest  of  which  we  have 
treated  thus  far  were  evidently  not  grounded  on  any 

IBS  Moletor  v.  Sinnen,  76  Wis.  308,  70  Am.  St.  Rep.  21. 

158  Williams  v.  Bacon,  10  Wend.  636. 

157  Van  Wezel  v.  Van  Wezel.  1  Edw.  Ch.  113;  Reynolds  v.  New- 
ton. 1  Gale  &  D.  153;  1  Q.  B.  52.5;  5  Jur.  958. 

isspetrle  v.  Fitzgerald,  1  Daly,  401;  Stewart  v.  Howard,  15  Barb. 

26. 

159  Stokes  V.  White,  1  Cromp.  M.  &  R.  223;  4  Tyrw.  786. 

leo  Pitt  V.  Coombs,  4  Nev.  &  M.  535;  2  Ad.  &  E.  459;  Williams  v. 
Webb.  5  Scott  N.  R.  898;  9  Jur.  846;  2  Dowl.,  N.  S.,  904;  12  L.  J. 
Com.  P.  89. 
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special  regard  or  commiseration  for  the  debtor,  but 
were  attributable  solely  to  the  necessity  of  preventing 
the  obstruction  of  the  administration  of  justice  and 
of  the  performance  of  official  duties  devolving  on  the 
defendant.  Where  these  grounds  did  not  exist,  every 
person  against  whom  was  rendered  a  valid  judgment 
for  a  specific  amount  of  money  was  liable  to  be  taken 
and  held  under  execution  until  the  judgment  was  sat- 
isfied.^®^ Thus  lunatics,^*^  infants,^"^  and  married 
women  *®*  were  all  liable  to  be  taken  in  execution, 
though  in  England  it  was  ruled  that  a  married  woman 
could  not  be  taken  in  execution  for  costs.*®*'  In  some 
of  the  states,  the  statutes  authorizing  execution  to  issue 

161  Crocker  on  Sheriffs,  §  290. 

182  Steel  V.  Alan,  2  Bos.  &  P.  362;  Ex  parte  Leighton,  14  Mass. 
207;  Nutt  V.  Verney,  4  Term  Eep.  121;  Ibbotson  v.  Galway,  6  Term 
Rep.  133;  Kemot  v.  Norman,  2  Term  Rep.  390.  In  New  York,  a 
lunatic  will  not  be  released  from  arrest,  but  will  be  sent  to  an 
asylum  for  the  insane.  Bush  v.  Pettibone,  5  Barb.  273;  1  Code  R., 
N.  S.,  264. 

16.3  Lane  v.  Cover.  1  Har.  &  McH.  459. 

16*  Hall  V.  White,  27  Conn.  488;  Commonwealth  v.  Badlara,  9 
Pick.  362;  McKinstry  v.  Davis,  3  Cow.  339,  15  Am.  Dec.  269;  Pitts 
V.  ISIeller,  2  Stran.  1167;  Finch  v.  Duddin,  2  Stran.  1237;  LangstafC 
V.  Rain,  1  Wils.  149;  Anonymous,  3  Wils.  124;  Jackson  v.  Haines, 
2  Cow.  462.  But  the  later  English  cases  show  that  after  the  arrest 
of  a  married  woman  she  will  be'  released  from  custody,  unless  she 
is  possessed  of  separate  estate  which  could  be  applied  to  the  satis- 
faction of  the  writ.    Hovey  v.  Starr,  42  Barb.  435;  Evans  v.  Chester. 

2  Mees.  &  W.  847;  Chalk  v.  Deacon,  6  J.  B.  Moore,  128.  In  some 
of  the  United  States,  females  are,  by  statute,  exempt  from  arrest 
on  execution.  See  ante,  §  458a.  In  New  York,  females  may  be 
taken  in  execution  on  a  Judgment  recovered  for  willful  injuries  to 
person,  character,  or  property.    Northern    R.  W.  Co.  v.  Carpentier, 

3  Abb.  Pr.  259;  13  How.  Pr.  222;  Tracy  v.  Leland,  2  Sand.  729;'  3 
Code  R.  47;  Wheeler  v.  Hartwell,  4  Bosw.  684.  But  the  term  "fe- 
male," as  used  in  the  statute  of  this  state,  has  been  held  not  to 
authorize  the  arrest  of  married  women.  Baldwin  v.  Kimmel,  10 
Abb.  Pr.  353;  1  Rob.  109;  Schaus  v.  Putscher.  10  Abb.  Pr.  350;  25 
How.  Pr.  463;  Anonymous,  8  How.  Pr.  134;  1  Duer,  013;  Solomon 
V.  Waas,  2  Hilt.  179. 

IBB  Jones  V.  Champion,  Dick.  100. 
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against  the  person  of  a  defendant  clearly  imply  that 
its  issuing  shall  be  only  in  cases  in  which  he  has  been 
guilty  of  some  moral  wrong  either  in  contracting  the 
debt  or  in  withholding  property  from  its  satisfaction. 
If  he  is  so  situate,  either  from  age,  mental  infirmity, 
disability  declared  by  law,  or  from  want  of  control 
over  himself  or  his  property,  that  this  wrong  cannot 
be  imputed  to  him,  he  is  not  within  the  reason  of  the 
statute,  and  it  will  not  be  enforced  against  him.  In 
Massachusetts,  the  statute  declared  that  "no  person 
shall  be  arrested  on  an  execution  for  debt  or  dam- 
ages in  a  civil  action,  except  in  actions  for  tort,  unless 
the  judgment  creditor  or  some  person  in  his  behalf 
makes  affidavit  before  a  magistrate  that  the  debtor 
has  been  guilty  of  one  of  the  fraudulent  or  wasteful 
acts  specified  in  the  statute."  A  spendthrift  who  was 
under  guardianship  having  been  arrested  under  a 
judgment  based  on  a  contract,  the  arrest  was  adjudged 
to  be  forbidden  by  the  statute.  As  he  was  under 
guardianship,  having  no  control  over  his  property,  it 
was  impossible  that  he  should  be  guilty  of  any  fraud 
or  wrongful  act  in  not  applying  his  property  to  the 
satisfaction  of  the  judgment.^®**  For  similar  reasons 
the  statute  of  that  state  was  held  not  to  justify  the 
arrest  of  a  minor.  In  determining  this  question,  the 
court  first  epitomized  the  various  statutory  provisions 
bearing  on  the  subject,  and  then  said :  "It  seems  to  us 
that  most  of  these  provisions  cannot  be  applied  to  an 
infant,  without  violating  well-known  and  established 
principles  of  law ;  and  therefore  we  infer  that  the  leg- 
islature did  not  intend  to  authorize  the  arrest  of  in- 
fants, either  upon  mesne  process  or  execution.  The 
provisions  were  plainly  intended  to  apply  to  persons 

lee  Blake's  Case,  106  Mass.  504. 
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who  are  sui  juris,  capable  of  managing  their  own  af- 
fairs and  controlling  their  own  property.  An  infant 
is  deemed  in  law  to  be  incompetent  to  enter  into  con- 
tracts, or  to  manage  and  control  his  own  affairs.  He 
cannot  employ  an  attorney  to  represent  his  interests 
or  defend  his  rights  in  a  legal  proceeding.  A  judgment 
against  him,  obtained  without  the  appointment  of  a 
guardian  ad  litem,  is  voidable,  and  may  be  reversed 

on  a  writ  of  error An  infant,  if  arrested,  not 

being  capable  of  entering  into  contracts  or  of  control- 
ling his  property,  could  not  avail  himself  of  the  provi- 
sions of  the  statute  intended  for  the  relief  of  arrested 
debtors.  He  could  not  enter  into  a  recognizance; 
he  could  not  furnish  any  security  so  as  to  obtain  sure- 
ties on  his  recognizance;  he  could  not  transfer  and  as- 
sign his  property,  or  expose  it  to  be  taken  on  execu- 
tion, and  thus  procure  his  discharge.  It  is  no  answer 
to  say  that,  if  we  construe  the  statute  to  include  in- 
fants, these  powers  would  follow  by  implication.  It 
is  not  reasonable  to  suppose  that  the  legislature  in- 
tended to  aniiul  the  established  principles  of  the  law 
of  infancy,  and  to  confer  upon  infants,  by  indirection, 
the  powers  of  persons  of  full  age.  The  more  reason- 
able inference  is,  that  the  statute  was  intended  to  ap- 
ply to  persons  sui  juris,  and  not  to  infants."  ^^'^ 

§  460.  How  Executed.— Upon  receiving  a  capias  ad 
satisfaciendum,  it  is  the  duty  of  the  officer  to  arrest 
the  person  named  as  defendant  therein.  He  has  no  au- 
thority to  arrest  a  person  not  named  in  the  writ, 
though  such  person  is  the  one  intended  to  be  named.^**^ 

167  Cassier's  Case.  139  Mass.  458. 

168  Miller  v.  Foley,  28  Bai-b.  630;  Farnham  v.  Hildreth,  32  Barb. 
277;  Kelly  v.  Lawrence,  10  .lur.,  N.  S.,  36;  33  L.  .7.  Ex.  197;  3  Hurl. 
&  C.  1;  12  Week.  Rep.  413;  10  L.P.,  N.  S..,  195;   Evans   v.  Collins, 
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But,  in  many  of  the  states,  a  person  may  be  prosecuted 
by  a  fictitious  name,  wliere  his  true  name  is  unlvuown. 
In  such  a  case,  a  person  might,  no  doubt,  be  lawfully 
arrested  under  a  writ  against  him  by  a  fictitious  name, 
if  there  is  anything  to  identify  the  person  intended, 
so  that  the  oflicer  in  making  the  arrest  need  not  act 
capriciously  or  upon  mere  suspicion  that  the  person 
arrested  may  be  he  whose  name  would  have  been  in- 
serted in  the  writ,  had  it  been  known.  It  seems  hardly 
consonant  with  a  decent  respect  for  personal  liberty 
that  a  writ  should  issue  and  be  enforced  which  is  ap- 
parently applicable  to  any  and  every  human  being  of 
the  same  race  and  sex  as  the  person  arrested.  But 
process  of  this  degree  of  indefiniteness  is  authorized 
by  various  statutes  regarding  warrants  in  criminal 
prosecutions,  and  these  statutes,  and  pi;ocess  issued  in 
conformity  therewith,  seem  to  be  sustained.***® 

The  English  statute,*'^"  made  it  unlawful  to  serve  on 
the  Lord's  day  "any  writ,  process,  warrant,  order,  judg- 
ment, or  decree,  except  in  cases  of  treason,  felony,  or 
breach  of  the  peace."  An  arrest  attempted  on  that  day, 

5  Ad.  &  E.,  N.  S.,  804;  Brunskill  v.  Robertson,  9  Ad.  &  E.  840; 
riiilders  v.  Wooler,  2  El.  &  E.  287;  Griswold  v.  Sedgwick,  6  Cow. 
4.^)6;  Money  v.  Leach,  3  Burr.  1742:  Shadgett  v.  Clipson,  8  East,  328. 
But  an  officer  is  justified  in  arresting  a  defendant  under  a  writ  which 
pursues  the  name  in  which  the  .lud'gment  is  obtained,  though  it  is 
not  his  true  name.  Fisher  v.  Magnay,  1  Dowl.  &  L.  40;  5  Man.  & 
G.  779;  6  Scott  N.  R.  588;  12  L.  J.  Com.  P.  276.  If  a  person  pro- 
cures himself  to  be  arrested,  by  alle,ging  that  he  is  the  defendant, 
the  sheriff  is  justified  in  the  arrest,  but  not  in  detaining  the  per- 
son arrested  after  notice  that  he  is  not  the  defendant.  Dunston 
V.  Paterson,  3  Jur.,  N.  S.,  982;  2  Com.  B.,  N.  S.,  495;  26  L.  J.  Com. 
P  267.  In  Hammond  v.  People,  32  111.  446,  83  Am.  Dec.  286,  it  was 
held  that  a  writ  of  habeas  corpus  would  not  lie  to  release  one 
imprisoned  under  a  ca.  sa.  upon  the  mere  ground  that  he  was  not 
sued  by  his  right  name. 

169  People  V.  Brown,  59  Cal.  345. 

170  29  Car.  2.  c.  7,  §  6. 
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was  void,  and  the  officer  without  -.justification.^''^  In 
the  United  States  Sunday  arrests  in  criminal  oases  an> 
quite  generally  upheld  where  shown  to  be  necessary, 
but  this  support  is  withheld  from  such  arrests  when 
made  in  civil  cases.^'^^  An  arrest  may  be  made  at  any 
hour  of  the  day  or  night.^'^^  With  respect  to  breaking- 
inner  and  outer  doors  of  dwelling-houses  for  the  pur- 
poses of  making  arrests,  the  rules  are  the  same  as 
they  are  regarding  the  breaking  of  such  doors  for  the 
purpose  of  making  levies  under  writs  of  fieri  facias.^'^* 
An  arrest  must  be  made  by  the  authority,  but  it  need 
not  be  made  by  the  hand,  of  the  offlcer.*'^^  It  is  usu- 
ally made  by  touching  the  defendant,  and  informing 
him  that  he  is  a  prisoner.^'^®  This  is  regarded  as  suffi- 
cient in  all  cases.^"  But  touching  is  not  indispensa- 
ble. Neither  can  an  arrest  be  made  by  the  mere  words 
of  the  officer.  It  is  sufficient,  however,  that  the  officer 
has  the  defendant  where  he  can  exercise  control  over 

171  Bingham  on  Judgments  and  Executions,  236;  Wilson  v.  Tuclier. 
Salk.  78;  Pearce  v.  Atwood,  13  Mass.  324;  Hubbard  v.  Sanborn,  2 
N.  H.  468. 

172  Watts  V.  Commonwealth,  5  Bush  (Ky.l,  309;  State  v.  Douglas, 
69  Ind.  544;  Keith  v.  Tuttle,  28  Me.  326;  Pearce  v.  Atwood,  13 
Mass.  324. 

I's  Priddee  v.  Cooper,  1  Bing.  66;  Maud  v.  Barnard,  2  Burr.  812; 
Anonymous.  2  Chit.  357;  Wright  v.  Keith,  24  Me.  158;  State  v. 
Smith,  1  N.  H.  346. 

174  Bingham  on  Judgments  and  Executions,  235;  see  ante,  §  256; 
Gordon  v.  Clifford,  28  N.  H.  402;  Lee  v.  Gansell,  Lofft.  374;  Cowp! 
1;  Lloyd  v.  Sandilands,  2  Moore,  207;  .Tolinson  v.  Leigh,  1  Marsh. 
565;  6  Taunt.  246;  Klerbey  t.  Denby,  1  Mees.  &  W.  336;  2  Gale,  31; 
Morrish  v.  Murray,  2  Dowl.  &  L.  199;  13  Mees.  &  W.  52;  13  L  J 
Ex.  261. 

175  Bingham  on  Judgments  and  Executions,  234;  Blatch  y.  Archer, 
Cowp.  63. 

i76Genner  y.  Sparks,  6  Mod.  17.S:  1  Salk.  79. 

i77Shaudon  v.  Jervis,  4  .Tur.,  N.  S..  737;  27  L.  .T.  Q.  B.  279:  af- 
firmed. 5  Jur.,  N.  S.,  156;  28  L.  .T.  Ex.  156;  El.  B.  &  E.  0:!.-,'  'in  this 
case,  the  officer  toucjied  the  defendant  by  putting  his  hand  through 
a  broken  pane  of  glass. 


2439  EXECUTION  AGAINST  THE  PERSON.  §  460 

him,  that  he  assumes  to  exercise  such  control,  and  that 
the  defendant  acquiesces  and  submits  himself  to  the 
officer's  authority.^'^*  If,  after  a  defendant  is  legally 
in  custody,  the  officer  receives  another  capias  ad  satis- 
faciendum against  him,  he  need  not  make  any  new  ar- 
rest. An  arrest  under  one  writ  operates  as  a  construc- 
tive arrest  under  all  other  writs  that  may  come  to  the 
same  officer's  hands  against  the  same  defendant,  pro- 
vided that  the  first  arrest  is  legal.  If  illegal,  it  does  not 
dispense  with  the  necessity  for  arrests  under  subse- 
quent writs.^'*    The  officer  will  not  be  justified  by  his 

178  Emery  v.  Chesley,  18  N.  H.  198;  Gold  v.  Bissel,  1  Wend.  215; 
Pike  V.  Hanson,  9  N.  H.  491;  Jones  v.  Jones,  13  Ired.  448;  Russen 
V.  Lucas,  1  Car.  &  P.  153;  Euss.  &  M.  26;  Field  v.  Ireland.  21  Ala. 
240;  Grainger  v.  Hill,  4  Bing.  N.  C.  212;  5  Scott,  561;  Bingham  on 
Judgments  and  Executions,  234.  The  suflBciency  of  arrests  is  dis- 
cussed in  note  to  Hawkins  v.  Commonwealth,  61  Am.  Dec.  151-164. 

179  Watson  on  Sheriffs,  135;  Bingham  on  .Judgments  and  Execu- 
tions, 234;  Barratt  v.  Price,  ^2  Moore  &  S.  634;  9  Bing.  566;  1  Dowl. 
P.  C.  275;  Robinson  v.  Yewens.  5  Mees.  &  W.  149;  7  Dowl.  P.  C. 
377;  1  Horn  &  Hurl.  38;  3  .Tur.  770;  Pearson  v.  Yewens,  7  Scott,  435; 
7  Dowl.  P.  C.  451;  5  Blngi  N.  C.  489;  3  Jur.  386;  Collins  v.  Yewens, 
10  Ad.  &  E.  370;  2  Perry  &  D.  43^  3  Jur.  951j  Ex  parte  Hreston, 
7  Jur.,  N.  S.,  432;  30  L.  J.  Chic.  460;  3  De  Gex,  P.  &  J.  612;  Banach 
V.  Newton,  1  Q.  B.  525;  1  Gale  &  D.  153;  5  Jur.  958;  Barclay  v. 
Faber,  1  Chit.  578;  2  Barn.  &  Adol.  743;  Barlow  v.  Hall,  2  Anstr. 
461.  If  a  deputy  has  a  defendant  in  custody  under  one  writ,  and 
another  writ  comes  into  the  hands  of  the  high  sheriff,  the  defendant 
is  constructively  under  the  last  writ  also.  If  the  deputy,  in  igno- 
rance of  the  last  writ,  discharges  the  defendant  on  the  satisfaction 
of  the  first,  he  and  his  principal  are  both  guilty  of  a  permissive 
escape,  for  it  is  always  the  duty  of  the  sheriff,  before  releasing  a 
defendant,  to  search  his  office  for  other  writs.  Wheeler  v.  Ham- 
bright.  9  Serg.  &  K.  390.  This  rule,  however,  was  held  not  to  apply 
where  the  defendant,  at  the  time  of  the  delivery  of  the  second  writ 
to  the  sheriff  was  at  large  within  the  prison  limits,  having  given 
bond  in  due  form.  In  such  a  case  the  mere  delivery  of  the  second 
writ  was  not,  ipso  facto  and  eo  instanti,  an  arrest,  so  as  to  place 
the  prisoner  in  custody  and  render  the  sheriff  liable  under  the 
second  writ  for  the  prisoner's  escape.  Tracy  v.  Whipple,  8  Johns. 
379. 
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writ  if  lie  arrests  the  wrong  person,^®"  unless  his  mis- 
take was  occasioned  by  the  party  arrested.  When  the 
defendant  has  been  arrested,  the  officer  must,  with 
reasonable  diligence,  take  him  to  the  jail  of  the  county, 
and  keep  him  there  confined  until  discharged  by 
law.i^i 

§  461.  Of  the  Custody  of  the  Defendant,  and  of  Es- 
capes.— After  arresting  a  defendant,  the  officer  must, 
without  needless  delay,  take  him  to  the  jail,  and  must 
there  keep  him  in  continuous  confinement  until  he  is 
discharged  by  law.  And  here  must  be  noticed  a  ma- 
terial difference  between  the  duty  of  an  officer  acting 
under  a  capias  ad  respondendum  and  his  duty  while 
executing  a  capias  ad  satisfaciendum.  It  is  sufficient, 
under  the  former  writ,  for  the  officer  to  have  the  de- 
fendant ready  to  be  surrendered  in  satisfaction  of  the 
judgment.^*^  He  may  therefore  allow  the  defendant 
his  liberty  without  incurring  any  liability,  provided 
he  is  able  to  surrender  him  when  judgment  is  entered. 
But  under  the  latter  writ,  the  plaintiff  is  entitled  to 
keep  the  defendant  contiuuously  in  prison.  The  im- 
prisonment must  be  continued  until  the  judgment  is 
satisfied,  or  the  defendant  is  otherwise  duly  discharged 
from  custody — "and  this  too,  without  reference  to 
what  may  become  of  the  writ,  or  whether  it  remains  in 
force  or  has  become  functus  officio."  ^^    If  an  officer 

180  Kelley  v.  Lawrence,  3  Hurl.  &  C.  1;  10  Jur..  N.  S.,  636;  33  L.  .T. 
Ex.  197;  10  Week.  Rep.  413;  10  L.  T..  N.  S.,  19.5;  Money  v.  Leach, 
1  W.  Black.  563;  3  Burr.  174;  Anonymous,  1  Chit.  580;  Rex  v.  Mid- 
dlesex, 2  Chit.  357. 

181  Watson  on  Sheriffs,  135;  Crocker  on  Sheriffs,  §  566:  Wool  v. 
Turner,  10  Johns.  420;  Benton  v.  Sutton,  1  Bos.  &  P.  24;  Clifton 
V.  Hooper.  6  Q.  B.  468. 

182  The  temporary  release  of  a  defendant  after  his  arrest  on 
mesne  process  does  not  prevent  his  subsequent  arrest  under  final 
process.     Meech  v.  Loomis,  14  Abb.  Pr.  428;  28  How.  Pr.  209. 

183  People  V.  Hanchett.  Ill  111.  90. 
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allows  the  defendant  to  be  at  liberty  but  for  a  moment, 
lie  is  guilty  of  permitting  an  escape.'**  And  having 
voluntarily  permitted  an  escape,  he  has  no  right  to 
pursue  and  retake  the  defendant,  nor  even  to  keep 
him  in  custody  if  he  should  voluntarily  return,^*^  un- 
less the  plaintiff  should  elect  to  take  out  a  new  writ 
of  capias  ad  satisfaciendum,  and  authorize  its  execu- 
tion.*'**' For  a  voluntary  escape,  the  officer  is  respon- 
sible to  the  plaintiff  for  the  full  amount  collectible 
from  the  defendant,  irrespective  of  the  solvency  or  in- 
solvency of  the  latter.**''    Nor  can  the  officer,  by  any 

181  Crocker  on  Sheriffs,  §§  566,  608,  612;  Atkinson  v.  Matteson, 
2  Term  Rep.  176;  Langdon  v.  Hatliaway,  1  N.  H.  367;  Williams  v. 
Mostyn.  4  Mees.  &  W.  152;  Impey  on  Sheriffs,  111;  Nail  v.' State,  34 
Ala.  265;  Hopkinson  v.  Leeds.  78  Pa.  St.  396.  This  rule  is  unre- 
laxed,  even  tliough  defendant  was  in  custody  but  for  a  moment. 
NichoU  V.  Darley.  2  Y.  &  J.  399. 

185  Adams  v.  Turrentine,  8  Ired.  L.  151;  Hopkinson  v.  Leeds,  78 
Pa.  St.  396;  Servis  v.  Marsh.  38  Fed.  Rep.  794;  Hoagland  v.  State, 
22  Ind.  App.  204,  72  Am.  St.  Rep. 

18G  Sherburn  v.  Beattie.  J6  N.  H.  437;  Cheever  v.  Mirrick,  2  N.  H. 
376;  Brown  v.  Getchell,  11  Mass.  11;  Littlefleld  v.  Brown,  1  Wend. 
398;  Appleby  v.  Clark,  10  Mass.  59;  Ravenscroft  v.  Eyles,  2  Wlls. 
294;  Atlcinson  v.  Matteson,  2  Term  Rep.  176;  Foster  v.  .lacljson, 
Hob.  60,  note;  Bruce  v.  Snow,  20  N.  H.  484;  Lansing  v.  Fleet.  2 
Johns.  Cas.  3,  1  Am.  Dec.  142;  Koones  v.  Maddox,  2  Har.  &  G.  106; 
Hougliton  V.  AVilson,  10  Gray.  365. 

187  Hoagland  v.  State,  22  Ind.  App.  204,  72  Am.  St.  Rep.;  Robert- 
son V.  Taylor,  2  Chit.  454;  EouafoUs  v.  Walker,  2  Term  Rep.  126; 
Shewell  v.  Fell,  3  Yeates,  17;  Rawson  v.  Dole,  2  Johns.  454;  Bowen 
V.  Huntington,  3  Conn.  423;  Porter  v.  Sayward,  7  Mass.-  377;  State 
V.  Hamilton,  33  Ind.  502;  Futch  v.  Walker,  1  Bail.  98;  Duncan  v. 
Klinefelter,  5  Watts,  141,  30  Am.  Dec.  295.  In  England,  by  stat- 
utes 5  &  6  Vict.,  c.  98,  §  31,  the  liability  of  the  sheriff  is  limited 
to  the  damages  actually  sustained  by  the  plaintiff.  Moore  v.  Moore, 
25  Beav.  8;  4  Jur.,  N.  S..  250;  27  L.  J.  Ch.  385.  But  in  estimating 
these  damages,  the  jury  may  consider  the  expectations  of  the  de- 
fendant, and  all  the  probabilities  that  his  detention  in  custody 
would  have  caused  the  payment  of  the  "judgment.  Macrae  v.  Clarke, 
1  Har.  &  B.  479;  L.  R.  1  Com.  P.  403;  35  L.  J.  Com.  P.  247;  12 
Jur.,  N,  S.,  708;  14  Week.  Rep.  655;  14  L.  T.,  N.  S.,  408. 
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action  against  the   defendant,  recover  back    moneys 
paid  out  for  having  suffered  a  voluntary  escape.^®* 

Officers  are  also  liable  for  escapes  made  without 
their  consent  or  connivance.  They  are  responsible  for 
the  custody  of  the  defendant;  and  having  authority 
to  summon  to  their  aid  the  whole  power  of  the  county, 
they  are  not  allowed  to  exonerate  themselves  from 
the  liability  arising  from  an  escape,  unless  they  can 
show  that  it  arose  from  the  act  or  fault  of  the  plain- 
tiff/®" or  from  an  act  of  God,  or  a  public  enemy.**** 
But  where  an  escape  is  not  permissive,  the  sheriff  may 
pursue  and  retake  the  defendant,  and  may  hold  him 
in  custody  until  he  is  indemnified  for  the  escape.**  "^ 
If  the  defendant  is  retaken  before  a  suit  is  brought 
for  the  escape,  the  recapture  forms  a  good  defense  to 
such  suit.***  If  the  sheriff  is  compelled  to  pay  moneys 
owing  to  an  escape  to  which  he  did  not  assent,  he  may, 
in  an  action  against  the  defendant,  recover  back  the 
amount  so  paid.**^  If  a  judgment  against  the  sheriff 
be  for  the  whole  amount  of  defendant's  debt,  and  the 
judgment  is  duly  satisfied,  it  follows  that  defendant's 
rlebt  is  satisfied  as  against  the  plaintiff, who  can  rightly 
claim  but   one  payment  of  his  debt.***    But  this  has 

18?  Pitchw  V.  Baily,  S  E.ist,  171;  Crocker  on  Sheriffs,  S  615. 

180  Van  Wormer  v.  Van  Voast,  10  Wend.  .S.56;  Drake  v.  Chester. 
2  Conn.  473;  Dowdel  v.  Hamm,  2  Watts.  61;  Dexter  v.  Adams,  2 
Dpnio,  646;  Love  v.  McAllister,  4  Hayw.  65. 

100  Alsept  V.  Eyles,  2  H.  Black.  108;  O'Neil  v.  Marson.  r.  Burr. 
2812:  Elliott  v.  Norfolk,  4  Term  Eep.  789;  Haines  v.  E.  I.  Co.,  11 
Moore  P.  C.  C.  39;  Fairchild  v.  Case,  24  Wend.  383. 

101  Brown  v.  Getchell,  11  Mass.  11. 

102  Chambers  v.  Jones.  11  East.  406;  Davis  v.  Chapman,  2  :\ran.  & 
G.  921;  3  Scott  N.  R.  238;  9  Dowl.  P.  C.  645;  5  .Tur.  6.-i4;  Crocker 
on  Sheriffs,  §  609.  Fresh  pursuit  without  actual  recapture  will  not 
avail  the  officer  as  a  defense  to  an  action  for  an  escape,  althouRh 
the  escaping  debtor  died  before  the  officer  had  it  in  his  power,  by 
due  diligence  to  recaptur<'  him.    Whicker  v.  Roberts,  10  Ired.  485. 

103  Crocker  on  Sheriffs,  §  615. 

lo*  Gaudin  v.  MeKilligan,  7  New  Bruns.  477. 
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been  doubted.^'"'  But  the  liability  of  an  officer  for  an 
escape  made  without  his  knowledge  or  assent  is  said 
to  be  limited  to  the  damages  actually  suffered  by  the 
plaintiff,  and  not  to  be  coextensive  with  the  amount 
due  from  the  defendant. ^'^  An  officer  cannot  avoid 
his  liability  for  an  escape  by  showing  errors  or  irregu- 
larities in  the  judgment  ^^  or  process/®*  unless  they 
are  of  so  serious  a  nature  as  to  render  it  void.  An  es- 
cape, to  support  an  action  therefor,  must  have  been 
from  the  lawful  custody  of  the  officer  against  whom 
recovery  is  sought.*^  An  officer  may  plead  in  mitiga- 
tion of  damages  that  plaintiff's  claim  against  the  es- 
caped prisoner  was  barred  by  the  statute  of  limita- 
tions,^®" but  he  cannot  avoid  liability  by  showing  that 
the  escape  was  due  to  a  lack  or  insufficiency  of  jail 
accommodations.^"^ 

195  Cheever  v.  Mlrrick,  2  N.  H.  376.  Compare- Allen  v.  Holden,  0 
Mass.  125. 

w«  Richardson  v.  Spencer,  6  Ohio,  13. 

187  Chapman  v.  Lane,  1  Gale  &  D.  523;  11  Ad.  &  E.  980;  Hutchin- 
son V.  Brand,  6  How.  Pr.  73;  Wesson  v.  Chamberlain.  3  N.  Y.  331. 

198  Hinman  v.  Brees,  13  Johns.  .529;  Scott  v.  Shaw,  13  Johns.  378; 
Ross  V.  Luther.  4  Cow.  158,  15  Am.  Dec.  341;  Croclser  on  Sheriffs, 
§  611;  Howard  v.  Crawford,  15  Ga.  424;  Garton  v.  Frizzell,  20  III. 
295;  Hitchcocii  v.  Balder,  2  Allen,  431;  Hutchins  v.  Edson,  1  N.  H. 
139;  Goodwin  v.  Griffin,  88  N.  Y.  630;  Ellis  v.  Gee,  1  Murph.  (N.  C.) 
445. 

199  Partridge  v.  Westervelt.  13  Wend.  501. 

200  Slocum  V.  Riley,  145  Mass.  370. 

201  Stone  V.  Wilson,  10  Gratt.  544;  Brown  Co.  v.  Butt,  2  Ohio, 
353;  Shoemalvcr  v.  Marriott,  5  G.  &  J.  410;  Kepler  v.  Balier,  13 
Oh.  St.  177;  Smith  v.  Hart,  1  Brev.  (S.  C.)  146;  Green  v.  Hern,  2 
P.  &  W.  167.  This  is  in  accordance  with  the  common-law  rule 
which  required  the  sheriff  to  furnish  the  debtor's  prison.  Gwinn 
V.  Hubbard,  3  Blaclif.  14.  Where,  however,  the  duty  of  furnish- 
ing gaols  Is,  by  statute,  made  incumbent,  not  upon  the  sheriff,  but 
upon  some  other  specified  officer,  board,  or  authority,  and  the 
sheriff  has  no  power  to  coerce  the  performance  of  this  duty,  the 
latter,  having  incurred  and  satisfied  a  liability  for  an  escape  made 
possible  by  dereliction  in  the  performance  of  this  duty,  should  have 
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§  462.  The  Effect  of  the  Arrest  of  Defendant,  as  Sus- 
pending the  Judgment. — The  taking  of  the  defendant  in 
execution  has  Often  been  said  to  produce  a  satisfac- 
tion of  the  judgment.^*'^  But  the  judgment  is  not  in 
fact  thereby  satisfied  absolutely.  The  satisfaction  is 
very  similar  to  that  produced  by  a  leyy  upon  chattels 
sufficient  in  value  to  discharge  the  plaintiff's  demand. 
In  other  words,  it  is  conditional,  and  may  turn  out  to 
be  no  satisfaction  whatever.  While  the  defendant 
continues  in  custody,  however,  the  satisfaction  is  real 
and  substantial,  to  this  extent,  at  least,  that  the  judg- 
ment is,  for  the  time  being,  thereby  so  completely 
suspended  that  the  plaintiff  cannot  prosecute  any  fur- 
ther proceedings  under  it,^**^  except  that  where  there 

recourse  against  the  derelict  party.  This  right  of  recourse  is  recog- 
nized by  statute  in  some  states.  Stone  v.  Wilson,  16  Gratt.  545. 
Compare  Commrs.  of  Brown  Co.  v.  Butt.  2  Ohio,  349,  overruled  by 
Commrs.  of  Hamilton  Co.  v,  Mighels,  7  Oh.  St.  110. 

202  Horn  v.  Horn,  Amb.  79:  Howe  v.  B.  N.  Y.  &  E.  R.  R.  Co.,  38 
Barb.  124;  Impey  on  Sheriffs.  Ill;  Ex  parte  Knowell,  13  Ves.  193: 
Cooper  V.  Bigalow,  1  Cow,  56;  Bowrell  v.  Zigler,  10  Ohio,  362; 
Burnaby's  Case,  1  Strange,  653;  Bank  of  Beloit  v.  Beale.  7  Bosw. 
611 ;  Stover  v.  Duren,  3  Strob.  448,  .51  Am,  Dec,  634,  A  capias  ad  sat- 
isfaciendum countermanded  before  execution  neither  suspends  nor 
satisfies  the  ,iudgment  on  which  It  issued,  Semple  v.  Keen.  3  Hurl. 
&  N.  7.j3:  28  L.  .t'.  Ex.  151;  National  Ass.  Co.  v.  Best,  27  L.  J.  Ex. 
19;  2  Hurl.  &  N.  605. 

203  Blumfield  v.  Usewick,  5  Co.  86  b;  Clement  v.  Garland,  53  Me. 
427;  Noe  v.  Christie,  15  Abb.  Pr.,  N.  S.,  346;  Tayloe  v.  Thomson,  5 
Pet.  357;  Fassett  v.  Talmadge,  15  Abb.  205;  Thompson  v.  Parish, 
5  Com.  B.,  N.  S..  68.");  5  .lur.  N.  S„  986;  28  L.  J.  Com.  P.  1.53;  Twin- 
ing V.  Foot,  5  Cush.  512;  Hamilton  v.  Bredeman,  12  Rich.  464; 
Richard  v.  Davis,  Barnes.  203;  Shai-pe  v.  Speckenagle,  3  Serg.  &  R. 
465;  Freeman  on  .ludgments,  §  477.  A  Judgment  creditor  having 
taken  his  debtor's  body  under  execution  cannot  sue  vipon  notes  taken 
as  collateral  security  for  the  payment  of  his  judgment.  Wakeman 
V.  Lyon.  9  Wend.  241.  "The  body  Is  not  satisfaction,"  said  Chief 
Justice  Marshall  in  United  States  v.  Stansbury.  1  Pet.  574,  "but  is 
held  as  the  surest  means  of  coercing  satisfaction.  The  law  will 
not  permit  a  man  to  proceed,  at  the  same  time,  against  the  person 
and  estate  of  his  debtor." 
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are  two  or  more  defendants,  the  taking  of  one  of 
them  in  execution  does  not  suspend  the  plaintiff's 
right  to  take  the  other.'***  So  if  goods  are  levied  upon 
and  placed  in  the  custody  of  a  receiptor,  his  liability 
does  not  terminate  when  the  defendant  is  subsequently 
taken  in  execution.""^  The  satisfaction  of  the  judg- 
ment resulting  from  the  imprisonment , of  the  defend- 
ant may  be  urged  in  favor  of  others.  If  a  bond  has 
been  given,  conditioned  that  he  will  pay  the  judg- 
ment, no  action  can  be  sustained  against  his  sureties 
thereon,  for  the  fact  of  his  being  in  custody  is,  when 
offered  in  evidence  in  the  action,  tantamount  to  proof 
that  the  judgment  is  no  longer  existent.^"®  In  the 
case  of  a  levy  upon  chattels,  their  release,  with  the  as- 
sent of  the  defendant,  express  or  implied,  doubtless 
terminates,  so  far  as  he  is  concerned,  the  conditional 
satisfaction  produced  by  the  levy.  But  the  release  of 
defendant  from  execution  by  his  assent  does  not  re- 
vive the  judgment,  unless  the  plaintiff  was  powerless 
to  prevent  it.  At  the  common  law,  the  discharge  of 
the  judgment  continued,  unless  the  debtor  escaped 
from  prison  without  the  sheriff's  assent,  or  obtained 
his  creditor's  assent  to  his  release  by  fraud.^"''  Stat- 
utes enacted  during  the  reign  of  James  the  First,  and 
of  William  the  Third,  authorized  the  arrest  under  a 
new  writ  of  persons  released  because  of  their  privilege 
from  arrest,  or  who  had  escaped  from  prison  by  "any 
ways  or  means  howsoever,"  and,  furthermore,  author- 
ized  proceedings  against   the   property    of   one  who 

204  Blomefield  v.  Wythe,  Sir  F.  Moore,  459;  Penn  v.  Kemsen.  24 
How.  Pr.  503. 

205  Twining  v.  Foot,  5  Gush.  512. 

206  Koenig  v.  Stecltel.  58  N.  Y.  475. 

207  Mounson    v.  Cleyton.     Cro.    Car.    240;  Baker    v.    Ridgway,  9 
Moore,  114;  2  Bing.  41;  Little  v.  Newburyport  Banlf,  14  Mass.  443. 


§  462  EXECUTION  AGAINST  THE  PERSON.  2446 

had  died  while  imprisoned.  A  discharge  of  the  de- 
fendant from  imprisonment  by  consent  of  himself  and 
of  the  plaintiff  does  not  revive  the  judgment.  It  re- 
mains fully  satisfied,  though  the  release  was  obtained 
by  promises  made  by  or  on  behalf  of  defendant  which 
were  never  fulfilled,  or  though  the  defendant  agreed 
tha,t  the  judgment  might  be  subsequently  enforced, 
and  himself  taken  in  execution.^***  An  execution  is- 
sued after  defendant  has  been  taken  in  execution,  and 
before  anything  has  occurred  to  annul  the  satisfac- 
tion produced  thereby,  is,  in  legal  effect,  a  writ  to  en- 
force a  satisfied  judgment,  and  any  sale  made  there- 
under is  void.***  In  several  cases,  it  has  been  held 
that  the  suspension  of  a  judgment  resulting  from  the 
arrest  of  a  defendant  on  a  capais  ad  satisfaciendum 
does  not  destroy  the  judgment  lien.^*"  A  majority  of 
the  authorities  sustains  an  adverse  conclusion,  and 
holds  that,  on  the  revival  of  a  judgment,  its  lien  will 
not  overreach  liens  and  rights  acquired  under  the  de- 
fendant during  the  period  when  the  judgment  was  sus- 
pended by  his  imprisonment.*^^  But  under  a  statute 
requiring  the  release  of  the  defendant  when  he  sur- 
renders to  the  officer  real  or  personal  property  suffi- 
cient to  satisfy  the  writ,  the  lien  upon  such  property, 
when  delivered  in  execution,  must  be  treated  as  though 
the  defendant  had  not  been  imprisoned.*^* 

208  Coburn  v.  Palmer,  10  Gush.  273;  Nowell  v.  Waltt,  121  Mass. 
554;  Doane  v.  Bartlett.  4  Allen,  74. 

209  Kennedy  v.  DuncUlee,  1  Gray,  G5. 

210  Mazyck  v.  Coil,  3  Rich.  235;  Hall  v.  Moye,  2  Ball.  9;  Trustees 
V.  Pratt,  10  Md.  5;  Owen  v.  Glover,  2  Cranch   C.  C.  578. 

211  Jackson  v.  Benedict,  13  Johns.  538;  Griswold  v.  Hill,  2  Paine 
C.  C.  492;  Snead  v.  McCoull,  12  How.  407;  Rockhlll  v.  Hanna,  15 
How.  189;  Chapman  v.  Hatt.  11  Wend.  41;  Cohen  v.  Grler,  4  Mc- 
Cord,  509;  Prporaan  v.  Ruston.  4  Dall.  214. 

212  Douglas  V.  Wallace,  11  Ohio.  43. 
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§  463.  The  Revival  of  a  Judgment  after  a  defendant 
has  been  taken  in  execution  may  be  produced — 1.  By 
liis  escape  from  custody  without  the  act  Or  connivance 
of  the  plaintiff;  *^^  2.  By  his  discharge  on  account  of 
nonpayment  of  the  prison  fees,^^*  orior  irregularity  in 
the  writ  under  which  he  was  arrested,^^^  or  because 
of  his  compliance  with  the  statute  for  the  relief  of  in- 
solvent debtors.^^®  The  death  of  the  debtor  while  in 
prison,  his  release  on  the  ground  of  privilege,  and  his 
escape  "by  any  ways  or  means  howsoever,"  are,  by 
statute,  contingencies  in  either  of  which  execution  may 
issue  against  his  property.^^''' 

§  464.  The  Release  of  the  Defendant  by  the  Act  or 
with  the  Consent  of  the  plaintiff  is,  as  we  have  shown, 
an  absolute  and  irrevocable  satisfaction  of  the  judg- 
ment, irrespective  of  any  understanding  or  agreement 
to  the  contrary,  or  that  the  defendant  would  in  cer- 
tain contingencies  redeliver  himself  to  be  held  under 
execution.^^*    If  there   are  two  or  more  defendants, 

213  Bowrell  V.  Zigler,  19  Ohio,  362:  Ballard  v.  Averitt,  Tayl.  (N.  C.) 
69;  Freeman  v.  Smith.  7  Ind.  582;  Brown  v.  Kendall,  8  Allen,  209; 
Wesson  v.  Chamberlain,  3  N.  Y.  331;  McGuinty  v.  Herrlck,  5  Wend. 
240. 

214  Prentiss  v.  Hinton,  6  Blackf.  35;  Strode  v.  Broadwell,  36  111. 
419;  Hidden  v.  Saunders.  2  K.  I.  391;  Stover  v.  Duren,  3  Strob.  448. 

215  MoCormick  v.  Melton,  1  Cromp.  M.  &  R.  525;  3  Dowl.  P.  O. 
215;  5  Tyrw.  147. 

216  Nadin  v.  Battie,  5  East,  147;  Nadin  v.  Paten,  1  Smith,  362; 
Miller  v.  Miller.  25  Me.  110;  Owen  v.  Glover,  2  Cranch  C.  0.  578. 

217  Coburn  v.  Palmer,  10  Cush.  274;  Freeman  on  .ludgments,  §  476; 
Statute  21  .Tac.  1.,  chap.  24,  and  Statute  8  &  9  Wm.  III.,  chap.  27. 
But  at  common  law.  the  death  of  defendant  in  prison  did  not  revive 
the  judgment,  nor  authorize  the  plaintiff  to  sue  out  any  other  writ. 
Williams  v.  Cutteris,  Cro.  Jac.  136;  Forster's  Case.  Sir  F.  Moore, 
857;  Foster  v.  Jackson,  Hob.  52.  But  where  there  were  two  or 
more  defendants,  the  death  of  one  while  in  custody  did  not  release 
the  others.  Blumfield  v.  Usewick,  5  Coke,  86  b;  Shaw  v.  Cutteris, 
Cro.  Eliz.  851. 

218  Blackburn  v.  Stupart,  2  Bast,  243;  Yates  v.  Van  Rensselaer, 
5  Johns.  364;  Jacques  v.  Withy,  1  Term  Rep.  557;  Tanner  v.  Hague, 
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the  release  of  any  one  of  them  is  as  complete  a  satis- 
faction of  the  judgment  as  the  release  of  all  of  them 
could  be,  under  like  circumstances.^^^  In  New  Hamp- 
shire, the  discharge  of  a  defendant  from  custody  does 
not  satisfy  the  judgment,  the  common-law  rule  hav- 
ing there  been  supplanted  by  statute.^^*  In  South 
Carolina,  a  plaintiff  may,  by  statute,  temporarily  re- 
lease defendant,  and  thereafter  I'eimprison  him.^*^  In 
Maryland,  the  discharge  of  the  defendant  from  prison, 
by  his  assent,  operates  as  a  revival  rather  than  as  a 
satisfaction  of  the  judgment.^^^  In  Massachusetts,  a 
defendant  who,  after  being  temporarily  released,  re- 
turns to  custody  according  to  agreement,  may  be  re- 
tained in  jail.^^^  In  Vermont,  the  discharge  of  a 
debtor  from  custody  upon  his  promise  to  pay  his  debt 
does  not  satisfy  the  judgment.^*  In  those  jurisdic- 
tions which  follow  the  general  rule  that  if  a  creditor 

7  Term  Rep.  420;  Prentiss  v.  Hinton,  6  Blackf.  35;  Utica  I.  Co.  v. 
Power,  3  Paige,  365;  Cattlin  v.  Kernott,  8  Com,  B.,  N.  S.,  796;  4 
•Tur.,  N.  S..  281;  27  L.  J.  Com.  P.  186;  Seymour  v.  Clarke,  13  Irish 
O.  L.  537;  Abbott  v.  Osgood,  38  N.  H.  280;  Vlgers  v.  Aldilch.  4  Burr. 
2482;  State  v.  Richardson,  18  Ala.  109;  King  v.  Goodwin,  16  Mass. 
63;  Lathrop  v.  Briggs,  8  Cow.  171;  Poucher  v.  Holley,  3  Wend.  184; 
Kasson  v.  People,  44  Barb.  347;  Bonesteel  v.  Garlinghouse,  60  Barb 
338. 

219  Clark  V.  Clement.  6  Term  Rep.  525;  Ransom  v.  Keyes,  9  Cow. 
128;  Ballam  v.  Price,  2  Moore.  235;  Bailey  v.  Kimbal,  1  Chip.  D.  151; 
Herring  v.  Dorell,  8  Dowl.  P.  C.  604;  4  .Tur.  800;  Whiteacres  v.  Ham- 
kinsqn,  Cro.  Car.  75;  Heeles  v.  Frazer,  7  Scott,  N.  S.,  469;  Kimball  v. 
Molony,  3  N.  H.  376;  Denton  v.  Godfrey,  11  .Tur.  800.  But  the  re- 
lease of  a  principal  debtor  cannot  be  pleaded  by  his  guarantor  or 
indorser  in  bar  of  a  subsequent  action  brought  by  the  creditor  upon 
the  contract  of  guaranty  or  indorsement.  See  Hayling  v.  Mulhall, 
2  W.  Bl.  1235;  Terrell  v.  Smith,  8  Conn.  426.  Contra.  McFadden  v. 
Parker.  4  Dall.  275. 

220  Abbott  V.  Osgood,  38  N.  H.  280. 

221  Eggart  V.  Barnstine,  3  McCord,  162. 

222  Lawson  V.  Snyder,  1  Jld.  71. 

223  I^ittle  V.  Newburyport  Bank.  14  IMass.  443. 

224  Foster  v.  Callamer,  10  A't.  406.     See  Willard  v.  Lvill,  20  Vt.  373. 
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discharge  his  debtor  from  arrest  it  is  equivalent  to  a 
satisfaction  of  his  debt,  it  would  appear  that  in  order 
to  bring  a  case  within  the  generaLrule  the  consent  of 
the  plaintiff  must  be  freely  given  and  not  obtained  by 
force  or  fraud  on  the  part  of  the  debtor.'**^  The  ar- 
rest must  also  be  clearly  made  out,  unequivocal,  and 
made  for  the  purpose  of  executing  the  process.^^ 

§  465.  Discharge  of  Defendant,  how  Obtained  by  Or- 
der of  Court. — The  court  which  has  issued  a  capias  ad 
satisfaciendum  has  general  control  over  the.  writ,  and 
will  exercise  this  control  whenever  necessary  to  pre- 
vent or  to  discontinue  an  abuse  of  the  process.^^'^  If 
th^  defendant  is  seized  while  privileged  from  arrest, 
he  may  secure  his  release  by  motion  in  the  court 
whence  the  writ  issued;  or  if  his  privilege  arises  from 
his  duty  to  be  in  attendance  on  any  court,  he  may  also 
procure  an  order  for  his  release  by  a  motion  made  in 
that  court.^^*  He  can  in  either  case  obtain,  his  dis- 
charge by  aid  of  the  writ  of  habeas  corpus,^^^  as  well 
as  by  motion.  Where  a  debtor  is  imprisoned  under  a 
judgment  based  upon  a  declaration  containing  several 
counts,  he  may  show,  upon  a  petition  for  discharge 
from  custody,  that  the  judgment  was  based  upon  a 
count  which  did  not  authorize  the  issuance  of  a  ca. 

225  Baker  v.  Eidgway,  2  Bing.  41;  Little  v.  Newbnryport  Bank,  14 
Mass.  447;  Abbott  v.  Osgood,  38  N.  H.  283;  Rawl  v.  Guilleaume,  56 
How.  Pr.  308. 

226  Foster  v.  Callamer.  10  Vt.  466. 

227  Smith  V.  Knapp,  80  N.  Y.  581. 

228  Attorney-General  v.  Skinner's  Co.,  1  Coop.  1;  Pitt  v.  Evans.  2 
Dowl.  P.  C.  223;  Solomon  v.  Underbill,  1  Camp.  229;  Ex  parte  Til- 
lotson,  1  Stark.  470;  Swan  v.  Dakins,  16  Com.  B.  77;  3  Car.  Law  Eep. 
602;  1  Jur.,  N.  S.,  378;  24  L.  J.  Com.  P.  131;  Flight  v.  Cook,  1  Dowl. 
&  L.  714;  8  Jur.  125. 

229  People  V.  Willett,  26  Barb.  78;  6  Abb.  Pr.  37;  Wiles  v.  Brown, 
3  Barb.  37. 

VOL.  III.— 154 
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sa.^^"  Wliere  the  defendant's  right  to  the  privilege 
which  he  claims  is  quite  doubtful,  he  will,  in  England, 
be  required  to  resort  to  his  writ  of  privilege  to  estab- 
lish the  validity  of  his  claim.^^^  After  the  death  of 
a  plaintiff  while  defendant  is  in  custody,  the  latter 
will  be  released,  if  it  appears  that  there  is  no  proba- 
bility that  any  letters  testamentary  or  of  administra- 
tion will  be  taken  out  on  the  estate  of  the  former.^^^ 
The  court  out  of  which  the  writ  issued  will  order  the 
release  of  a  defendant  who  has  procured  his  discharge 
by  complying  with  the  provisions  of  a  bankrupt  act.^*^ 
An  officer  is  justified  in  releasing  a  defendant  under 
an  order  of  court  erroneously  made,  requiring  him  so 
to  do ;  ^*  but  if  the  order  is  void  on  its  face,  as  where 
it  does  not  disclose  facts  sufficient  to  confer  jurisdic- 
tion on  the  court  whence  it  issued,  the  officer  is  liable 
for  an  escape  if  he  obeys  it.^^"  In  Illinois,  an  impris- 
oned debtor  may  be  discharged  if  his  creditor  fails  to 

230  Kitson  V.  EUlnger,  35  111.  App.  55. 

23iLuntley  v.  Battine,  2  Barn.  &  Al.  234;  Whittingham  v.  De  la 
Rleu.  2  Chit.  53;  Leslie  v.  Disney,  3  Dowl.  P.  C.  437;  1  Cromp.  M.  & 
K.  578;  5  Tyrw.  181. 

232  Parkinson  v.  Horloch,  2  W.  E.  240;  Broughton  v.  Martin,  1 
Bos.  &  P.  176;  Gore  v.  Wright,  1  Dowl.,  N.  S.,  864;  6  Jur.  605;  Camp 
V.  Pote,  7  Dowl.  &  L.  289;  8  Com.  B.  375;  Risdale  v.  Lautour,  2  Lown. 
M.  &  P.  318.  But  no  release  will  be  ordered  unless  it  Is  quite  cer- 
tain that  no  effort  will  be  made  to  procure  the  appointment  of  an 
executor  or  administrator.  Dunsford  v.  Gouldsmith,  8  Moore,  145; 
Fothergill  v.  Walton,  1  Moore  &  P.  743;  4  Blng.  711;  Cox  v.  Pritch- 
ard,  2  Lown.  M.  &  P.  298. 

233  Thompson  v.  Harding,  3  Com.  B.,  N.  S.,  254;  4  Jur.,  N.  S.,  94; 
27  L.  J.  Com.  P.  38. 

234  Wllcliens  V.  Willet,  1-  Keyes,  524;  Hart  v.  Dubois,  20  Wend. 
236. 

236Bullymore  v.  Cooper.  2  Lans.  71;  46  N.  Y.  236.  The  order 
must  appear  on  Its  face  to  have  been  made  by  the  court.  Hayes  v. 
Bowe,  12  Daly,  193;  though  .iurisdietional  facts  not  appearing  have 
been  allowed  to  be  established  aliunde.  Schaffer  v.  Riseley,  44 
Hun,  6. 
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advance  the  debtor's  board  to  the  jailer.^^  A  decision 
resulting  from  proceedings  prosecuted  to  obtain  an 
order  for  tlie  release  of  a  defendant  is  conclusive  on 
the  parties,  and  the  matters  involved  in  such  decision 
cannot  be  relitigated  at  a  subsequent  period.^'  Where 
there  are  two  or  more  defendants,  an  order  not  to  seize 
one  of  them  does  not  entitle  the  others  to  a  like  im- 
munity, nor  to  their  release  if  already  in  custody.^^* 
While  the  statutes  of  a  majority  of  the  states  of  the 
American  Union  contain  provisions  authorizing  an  ex- 
ecution against  the  person  of  the  defendant  in  certain 
contingencies,  they  also  contain  provisions  under 
which  he  may  obtain  his  discharge,  either  at  once  or 
after  a  brief  period,  if  really  unable  to  pay  the  debt 
for  which  he  was  taken  in  execution.  In  New  York, 
if  the  writ  or  writs  under  which  the  defendant  has 
been  arrested  exceed  five  hundred  dollars,  he  cannot 
apply  for  his  discharge  until  he  has  been  imprisoned 
at  least  three  months.^^*  The  application  must  be  in 
the  form  of  a  petition,  to  which  must  be  annexed  sched- 
ules of  his  property  and  debts,  verified  by  his  affidavit. 
The  aflOidavit  must  also  state  that  he  has  not  "at  any 
time  or  in  any  manner  whatsoever,  disposed  of  or  made 
over  any  part  of  his  property,  not  exempt  by  express 
provision  of  law  from  levy  and  sale  by  virtue  of  an 
execution,  for  the  benefit'  of  himself  or  his  family,  or 
disposed  of  or  made  over  any  part  of  his  property  with 
intent  to  injure  or  defraud  any  of  his  creditors."  ^^'^ 
If  the  court  on  a  hearing,  of  which  the  creditors  are 
entitled  to  notice,  is  satisfied    that  the  petition  and 

236  gtrohelm  v.  Delmel,  73  Fed.  Kep.  430;  S.  C.  77  Fed.  Rep.  S02. 

237  Matter  of  Thomas,  10  Abb.  Pr.,  N.  S.,  114;    Matter  of  Eosen- 
berg.  10  Abb.  Pr.,  N.  S.,  450. 

238  Fake  V.  Edgerton,  5  Duer,  681;  3  Abb.  Pr.  229. 

239  N.  Y.  Code  Civ.  Proc,  §  2202. 
210  N.  T.  Code  Civ.  Proc,  §  2204. 
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schedule  are  correct,  and  that  the  petitioner's  proceed- 
ings are  just  and  fair,  it  must  make  an  order,  directing 
the  petitioner  to  execute,  to  one  or  more  trustees,  an 
assignment  of  all  his  property  not  exempt  from  exe- 
cution, or  so  much  thereof  as  is  sufficient  to  satisfy  the 
execution  under  which  he  is  imprisoned.^*^  When 
this  order  is  complied  with,  and  all  property  capable  of 
manual  delivery  is  delivered  to  the  trustees,  the  court 
must  make  an  order  discharging  the  petitioner  from 
imprisonment.^*^  "If  the  petitioner  is  convicted  of 
perjury,  committed  in  any  of  the  proceedings  upon  his 
petition,  any  judgment  creditor,  by  virtue  of  whose  exe- 
cution he  was  imprisoned  may  issue  a  new  execution 
against  his  person."  ^*  The  defendant  cannot  obtain 
any  discharge  from  imprisonment,  as  against  a  judg- 
ment for  a  debt  or  duty  to  the  United  States,  or  for  a 
debt  or  duty  to  the  state,  for  taxes  or  for  money  re- 
ceived or  collected  by  him  as  a  public  officer  or  in  a 
fiduciary  (ftipacity.^**  The  other  states  have  also  pro- 
vided for  the  discharge  of  defendants  from  execution, 
and  their  statutes  upon  the  subject  are  generally  less 
stringent  and  more  easily  complied  with  than  those  of 
New  York.^*^  A  discharge  under  these  statutes  annuls 
the  conditional  satisfaction  of  the  judgment,  produced 
by  taking  the  defendant  in  execution,  so  far  as  to  au- 
thorize the  subsequent  issuing  of  writs  against  his 
property.  As  a  general  rule,  the  privilege  of  obtain- 
ing a  discharge  by  taking  the  poor  debtor's  oath  ex- 
tends to  all  persons  imprisoned  for  debt,  but  in  some 

241  N.  T.  Code  Civ.  Proc,  §  2208. 

2*2  Ibid.,  §  2212. 

2411  Ibid.,  §  2214. 

2"  Ibid.,  §§  1969,  2218. 

24is  Cal.  Code  Civ.  Proc,  §§  1143-1154;  Ca.ssier's  Case,  139  Mass. 
459;  In  re  Macai.?,  137  M.trs.  407;  Ex  parte  Lainson.  ."n  Cal.  306;  and 
see  statutes  cited  ante,  §  451;  Gen.  Stats.  Nev.  1885,  §§  3885-3844. 
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states  it  is  denied  to  persons  imprisoned  in  actions  of 
tort.^*®  In  Rhode  Island  a  statute  was  adjudged  con- 
stitutional which  admitted  a  tort  debtor,  imprisoned 
upon  execution,  to  take  the  poor  debtor's  oath  and  ob- 
tain a  discharge.^*'^  In  Massachusetts  a  judgment 
debtor  found  guilty  on  charges  of  fraud  may  have  the 
benefits  of  the  poor  debtor's  oath  upon  application 
after  the  expiration  of  his  sentence  of  imprisonment.^"*® 

§  466.  Discharge  of  Defendant  by  Order  of  Plaintiff, 
or  by  Payment. — Unless  the  defendant  is  discharged 
from  custody  by  an  order  of  court,  the  sheriff  has  no 
right  to  release  him  except  upon  the  order  of  the  plain- 
tiff, or  upon  the  payment  of  the  judgment.  Neither 
the  sheriff  nor  the  plaintiff's  attorney  has  any  author- 
ity to  release  the  defendant,  unless  the  judgment  is 
paid  in  lawful  money .^*® 

§  467.  Rearrest  of  Defendant.— Where  a  defendant 
is  regularly  arrested  and  imprisoned  under  execution, 
and  is  not  guilty  of  an  escape,  he  is  not  subject  to  any 
second  arrest  based  upon  the  same  cause  of  action  as 
the  first.     He  is,  however,  subject  to  rearrest  when  he 

246  Gooch  V.  Stephenson,  15  Me.  129.  Compare  Nelson  v.  Ladd, 
47  N.  H.  343;  Barber  v.  Chase,  3  Vt.  340. 

247  In  re  Nichols,  8  R.  I.  50. 

248  Mass.  Pub.  Stats.,  1882,  ch.  162,  §  52.  Formerly  the  contrary 
■was  tnip.     Dennis'  Case,  110  Mass.  18. 

249  Kellogg  V.  Gilbert,  10  Johns.  220,  6  Am.  Dec.  335;  Benedict  v. 
Smith.  10  Paige,  126;  Simonton  v.  Barrell.  21  Wend.  362;  Crary  v. 
Turner,  6  Johns.  51.  But  in  England  the  power  of  attorneys  to  or- 
der" the  release  of  defendants  in  custody  has  been  extended  by  stat- 
utes 15  &  16  Vict.,  chap.  76,  §  126.  Connop  v.  Challis,  2  Ex. 
484;  6  Dowl.  &  L.  48;  17  L.  J.  Ex.  319;  Savory  v.  Chapman,  3  Perry 
&  D.  604;  11  Ad.  &  E.  829;  8  Dowl.  P.  C.  656;  4  Jur.  411.  In  Pennsyl- 
vania and  Vermont  a  contrary  rule,  with  respect  to  the  power  of 
attorneys  in  this  respect,  has  been  announced.  Scott  v.  Seller,  5 
Watts,  235;  Hopkins  v.  Willard,  14  Vt.  475. 
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was  released  on  account  of  a  temporary  privilege 
which  has  terminated,^*"  or  because  the  writ  under 
which  he  was  taken  was  void,^°^  or  was  set  aside  for 
irregularity;  ^^^  and  also  where  he  has  escaped  from 
custody  without  the  consent  of  the  plaintiff.^"*  It  has 
been  held,  erroneously,  as  we  think,  that  a  defendant, 
released  on  account  of  the  insufficiency  of  the  affidavit 
on  which  his  arrest  was  ordered,  cannot  be  rearrested 
in  the  same  action.^^*  But  if  a  defendant  is  released 
from  custody  under  such  circumstances  that  he  cannot 
be  rearrested  in  that  action,  the  plaintiff  cannot  arrest 
him  in  any  subsequent  suit  based  on  the  same  cause 
of  action,  though  the  second  action  is  in  form  different 
from  the  flrst.^^ 

250  Ante,  §§  457,  459;  Petrle  v.  Fitzgerald,  1  Daly,  401;  Van  Wezel 
V.  Van  Wezel,  1  Edw.  Ch.  118;  Humphrey  v.  Gumming,  5  Wend.  90; 
Commonwealth  v.  Brickett,  8  Pick.  1.37. 

251  Schadle  v.  Chase,  16  How.  Pr.  413. 

252  Ante,  §  457;  Plomer  v.  Bull,  5  Ad.  &  E.  823.  Upon  the  reversal 
of  an  order  setting  aside  process  as  void,  there  cannot  be  an  arrest 
under  the  same  process.  Carrigan  v.  Washburn,  9  N.  Y.  Supp.  541. 
Compare  People  v.  Healy,  128  111.  9. 

2IS3  Ante,  §  461. 

254  Enoch  V.  Ernst,  21  How.  Pr.  96. 

255  Wright  V.  Eitterman,  1  Abb.  Pr.,  N.  S.,  428;  4  Robt.  704;  Wells 
V.  Gurney,  8  Barn.  &  C.  769;  People  v.  Kelly,  1  Abb.  Pr.,  N.  S.,  432; 
In  re  Johnson,  7  Robt.  269.  In  New  York  It  is  held  that  where  a 
defendant  imprisoned  for  nonpayment  of  alimony  previously  ac- 
cruing has  remained  in  prison  for  the  statutory  period,  he  cannot 
be  again  imprisoned  for  the.  nonpayment  of  alimony  accruing  dur- 
ing his  imprisonment.  Wlnton  v.  Winton,  5  N.  Y.  Supp.  537,  af- 
firmed, 117  N.  Y.  623, 
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CHAPTER  XXXIV. 

EXECUTIONS  rOE  THE  POSSESSION   OP  EEAL  AND 
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§  468.    Writs  for  the  possession  of  personal  property. 

§  469.    Taking  possession  of  real  estate  without  the  aid  of  a  writ. 

§  470.    Issuing  writs  for  the  possession  of  real  estate. 

§  471.     Form  of  writs  ot  possession  of  real  estate. 

§  472.  Compelling  and  controlling  the  execution  of  writs  of  posses- 
sion. 

§  473.  Power  and  authority  of  an  officer  acting  under  a  writ  oT 
possession. 

§  474.     How  to  be  executed. 

§  475.     Who  may  be  dispossessed  under. 

§  476.    Restitution  after  wrongful  dispossession. 

§  477.     Proceedings  wnere  defendants  retake  possession. 

§  468.  Writs  for  the  Possession  of  Personal  Property. 
At  the  common  law,  two  actions  were  resorted  to  for 
the  purpose  of  obtaining  the  possession  of  specific  chat- 
tels, namely,  detinue  and  replevin.  But  neither  of 
these  actions  necessarily  accomplished  the  purpose  for 
which  it  was  originated,  for  in  neither  did  any  writ 
issue  requiring  the  sheriff  to  place  the  prevailing  liti- 
gant in  the  possession  of  his  pi^operty.  The  judgment 
in  detinue,  if  in  favor  of  the  plaintiff,  affirmed  his  right 
to  the  possession  of  his  property.  The  defendant  could 
not  'satisfy  such  judgment  by  paying  the  value  of  the 
property  unless  the  plaintiff  saw  proper  to  accept  such 
payment.^  Nor  could  the  defendant  be  compelled  to 
pay  such  value  if  he  tendered  the  return  of  the  prop- 

1  Jordan  v.  Thomas,  34  Miss.  72,  69  Am.  Dec.  387;  Vines  v.  Brown- 
rigg,  1  Dev.  &  B.  239;  Bates  v.  Gordon,  3  Call,  555;  Robinson  v. 
Richards,  45  Ala.  354;  Keith  v.  Johnson,  1  Dana,  604,  25  Am.  Dec. 
167. 
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erty.^  But  the  only  means  of  compelling  the  defend- 
ant to  comply  with  the  judgment  by  restoring  the  prop- 
erty was  through  the  issue  of  a  distringas,  under  which 
repeated  distresses  of  his  chattels  could  be  made.*  To 
avoid  these  distresses,  he  would  usually  comply  with 
the  judgment.  In  Tennessee,  no  other  writ  can  issue 
until  a  distringas  has  proved  ineffectual.*  But  after  a 
distringas  has  been  resorted  to  without  producing  sat- 
isfaction, the  judgment  may  be  enforced  by  a  fieri 
facias,  or  a  capias  ad  satisfaciendum,  or  by  such  other 
writ  as  would  be  proper,  were  the  judgment  for  the  re- 
covery of  money  merely.^ 

In  replevin,  at  common  law,  the  only  writ  requiring 
the  delivery  of  chattels  was  issued  on  a  judgment  in 
favor  of  the  defendant.  It  was  called  the  writ  de  re- 
torno  habendo.*  If  the  officer  retiirned  to  this  writ 
that  the  chattels  had  been  eloigned,  or  removed  by  the 
plaintiff  to  places  unknown,  the  defendant  might  have 
a  capias  in  withernam  to  take  other  chattels  in  lieu  of 
those  eloigned,  or  he  might  proceed  against  the  plain- 
tiff's pledges.'^  In  the  greater  portion  of  the  United 
States,  whenever  a  person  is  adjudged  to  be  entitled 
to  the  possession  of  any  personal  property,  he  may 
have  an  execution  requiring  the  officer  "to  deliver  pos- 

2  Carson  v.  Applegarth,  6  Nev.  187. 

8  3  Bla.  Com.  413;  Tomlins'  Law  Diet,  tit.  Distringas.  For 
tlie  law  now  in  force  in  England  governing  the  execution  of  judg- 
ments in  detinue,  see  17  &  18  Vict.,  c.  125,  §  78;  19  &  20  Vict.,  c. 
97,  §  2;  Chilton  v.  Carrington,  15  Com.  B,  730;  1  Jur.,  N.  S.,  477; 
24  L.  J.  Com.  P.  78. 

'  Waite  V.  Dolby,  8  Humnh.  406. 

sMoUoy  V.  McDaoiel,  1  Over.  222;  Garlgnd  v.  Bugg,  5  Munf.  166. 

6  Morris  on  Replevin,  170;  3  Bla.  Com.  413;  Tidd's  Pr..  993,  1038. 
This  writ,  though  but  rarely  Issued,  is  still  proper  whenever  a  re- 
turn of  specific  chattels  is  desired.  State  v.  Carrlck,  70  Md.  586,  14 
Am.  St.  Rep.  387. 

'  Morris  on  Replevin,  171;  Tidd's  Pr.  1088;  Glbbs  v.  Bull,  18  Johns. 
435. 
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session  of  the  same,  particularly  describing  it."  The 
writ  also  specifies  the  value  of  the  property,  and  au- 
thorizes, in  case  a  delivery  thereof  cannot  be  had,  the 
sheriff  to  levy  the  value  of  such  property  out  of  the 
personal  property  of  the  judgment  debtor,  or  if  suffi- 
cient personal  property  cannot  be  found,  then  out  of 
his  real  estate.*  In  Nebraska,  if  a  plaintiff,  during 
the  progress  of  an  action,  has  acquired  possession  of 
the  property  sued  for,  but  judgment  is  rendered 
against  him,  it  becomes  his  duty  to  return  such  prop- 
erty, and,  failing  to  do  so,  he  has  no  just  cause  to  com- 
plain if  the  defendant  takes  out  a  writ  of  execution  for 
the  value  of  the  property  without  giving  the  privilege 
of  returning  it.* 

If  the  sheriff  is  unable  to  find  the  property,  he  may 
proceed  to  collect  its  value  and  the  costs  of  suit,  and 
his  proceedings  will  be  governed  by  the  same  rules  as 
if  he  were  acting  under  a  writ  of  fieri  facias.  But, 
in  his  efforts  to  obtain  and  deliver  possession  of  the 
property  described  in  his  writ,  he  ought  to  make  the 
most  complete  search;  and  it  has  been  held  that  he 
may,  after  first  demanding  admittance,  break  into  the 
defendant's  dwelling,  whether  the  outer  doors  be  fas- 
tened or  not.'^"  The  more  recent  decisions,  however, 
indicate  that,  in  the  absence  of  statutes  specially  au- 
thorizing it,  an  officer  is  in  no  case  warranted  in  break- 
ing into  a  dwelling  for  the  purpose  of  serving  any  civil 
process,  and  hence  that  he  may  not  lawfully  do  so  un- 
der an  execution  in  replevin."  The  rules  applicable 
to  the  issue,  form,  and  execution  of  writs  for  the  pos- 

8  Cal.  Code  Civ.  Proc,  §  682. 

0  Goodman  v.  Kennedy,  10  Neb.  270;   Eicklioff  v.  Bikenbary,  52 
Neb.  336. 

10  Keith  V.  Johnson,  1  Dana.  604.  25  Am.  Dec.  167. 

11  State  V.  McPherson,  132  Ind.  371,  32  Am.  St.  Rep.  257;  Kelley 
V.  Schuyler,  20  R.  I.  432. 
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session  of  personal  property  are  substantially  identical 
with  the  rules  concerning  writs  for  the  possession  of 
real  estate,  of  which  we  are  about  to  treat. 

Under  an  execution  in  replevin,  the  plaintiff  is  enti- 
tled to  a  return  of  the  identical  property  sued  for,  and 
the  defendant  cannot  satisfy  the  writ  by  offering  other 
property  in  place  of  that  for  which  judgment  was  re- 
covered, though  of  the  same  character  and  value.^  If 
the  writ  may  be  regarded  as  directing  the  taking  of 
the  property  sjjecified  therein  wlierever  it  may  be,  then 
an  officer  is  necessarily  justified  in  so  taking  it,  though 
it  may  belong  to,  and  be  in  the  possession  of,  a  stranger 
to  the  action;  and  such,  beyond  question,  is  the  effect 
of  an  execution  in  replevin  unless  modified  by  stat- 
ute.^* Eeplevin  is  intended  to  recover  the  possession 
of  chattels  only,  but  chattels  may  be  so  situated  upon 
real  estate  that  they  may,  under  some  circumstances, 
be  deemed  realty,  and  under  others,  personal  property, 
and  an  ofl&cer  having  a  writ  commanding  him  to  take 
and  deliver  possession  of  a  house  or  other  property 
apparently  attached  to  the  real  estate  cannot  be  ex- 
pected to  determine  whether  it  is  real  or  personal  prop- 
erty. That  is  a  matter  for  the  consideration  of  the 
court  rendering  the  judgment  and  issuing  the  writ, 
and  the  officer  should  be  protected  in  obeying  it, 
though  it  subsequently  appeared  that  he  had  severed 
an  article  attached  to,  and  constituting  a  part  of,  the 
realty.^*    There  is  a  tendency  in  the  United  States  to 

12  Swantz  V.  Pillow,  50  Ark.  300,  7  Am.  St.  Rep.  98;  EickhoEf  v. 
Elkenbary,  52  Neb.  336;  Irwin  v.  Smith,  68  Wis.  220,  227. 

13  Watson  V.  Watson,  9  Conn.  14;  Boyden  v.  Frank,  20  111.  App. 
169;  Phillips  v.  Spotts,  14  Neb.  139;  Watkins  v.  Page.  2  Wis.  92; 
Battis  V.  Hamlin,  22  Wis.  669;  Buck  v.  Colbath,  3  Wall.  334;  Hal- 
lett  V.  Byrt,  Carth.  380;  Shijiman  v.  Clark,  4  Den.  446. 

"Cobbey  on  Replevin,  §  650;  Thompson  v.  State,  3  Ind.  App.  371; 
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consider  the  statutes  respecting  replevin,  or  actions  of 
claim  and  delirery  of  personal  property,  as  having 
modified  the  common-law  rule  to  the  extent  of  making 
the  writ  in  effect  a  command  to  take  the  property 
therein  named  from  the  possession  of  the  defendant, 
and  hence  as  justifying  the  officer  if  the  property  is 
taken  from  such  possession,  though  it  may  belong  to 
another,  but,  on  the  other  hand,  making  him  answer- 
able if  the  property  so  taken  was  not  in  the  possession 
of  the  defendant,  and  did  not,  in  fact,  belong  to  him.^"* 
The  taking  of  property  under  a  writ  of  replevin  un- 
doubtedly puts  it  in  the  custody  of  the  law,^^  and  ren- 
ders any  subsequent  interference  with  it,  while  in  the 
possession  of  the  officer,  punishable  as  a  contempt  of 
court.*'^  Hence,  no  officer  having  in  his  possession 
another  writ  of  replevin  is  justified  in  taking  the  prop- 
erty described  therein  from  the  custody  of  an  officer 
who  had  previously  seized  it  in  pursuance  of  the  direc- 
tions of  a  like  writ.*®  In  some  iparts  of  the  United 
States,  however,  statutes  have  been  enacted  which  per- 
mit an  action  of  replevin  to  be  maintained  against  an 
officer  who  has  seized  goods  under  a  writ  of  replevin, 
providing  the  plaintiff  in  the  second  action  is  not  a 
party  to  the  first.**  In  North  Dakota,  if  an  officer  tak- 
ing property  under  a  writ  of  replevin  is  served  with 
notice  of  a  claim  of  ownership  thereto  by  a  stranger  to 

Elliott  V.  Bloch,  45  Mo.  374.  Contra,  Roberts  v.  The  Dauphin  De- 
posite  Bank,  19  Pa.  St.  573. 

isWillavd  V.  Kimball,  10  Allen,  211,  87  Am.  Dec.  632;  Bullis  v. 
Montgomery,  50  N.  Y.  352;  Otis  v.  Williams,  70  N.  Y.  208;  Welter  v. 
Jacobson,  7  N.  D.  32,  66  Am.  St.  Rep.  632. 

18  Weiner  v.  Van  Rensselaer,  43  N.  J.  L.  547. 

IT  Welter  v.  Jacobson,  7  N.  D.  32,  66  Am.  St.  Rep.  632. 

18  Larson  y.  Nichols,  62  Minn.  256,  54  Am.  St.  Rep.  639;  Welter  y. 
Jacobson,  7  N.  D.  32,  66  Am..  St.  Rep.  632. 

19  Davis  V.  Gambut,  57  la.  239;  Gross  v.  Bogard,  18  Kan.  288; 
Reiley  v.  Haynes,  36  Kan.  2^9,  5  Am.  St.  Rep.  737. 
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the  action,  he  may  demand  indemnity  of  the  plaintiff, 
and,  if  it  is  not  given,  may  surrender  such  property  to 
the  defendant  from  whom  it  was  taken.  Failing  to  so 
surrender  it,  the  officer  becomes  liable  to  an  action  of 
trover,  but  not  to  one  of  replevin.*" 

§  469.  Executing  Judgment  for  Possession  without 
the  Aid  of  a  Writ. — After  the  entry  of  a  judgment 
against  him  for  the  possession  of  real  property,  the 
defendant  may  abandon  it.  In  such  an  event,  there 
appears  to  be  nothing  to  prevent  the  plaintiff  from  exe- 
cuting the  judgment  by  making  an  entry  upon  the 
land.  It  is  true  that  one  of  the  judges  who  decided 
a  compa?'atively  recent  English  case  doubted  whether 
a  plaintiff  could,  in  any  circumstances,  lawfully  take 
possession  without  first  suing  out  a  writ  and  seeking 
the  aid  of  the  sheriff.^^  Certainly  a  plaintiff  would 
not  be  encouraged  in  obtaining  possession  forcibly  nor 
surreptitiously.  But  if,  after  a  judgment  in  his  favor, 
he  takes  possession  peaceably,  by  the  consent  or  with- 
out the  opposition  of  the  defendant,  his  entry  is  lawful, 
and  he  is  thereafter,  in  all  respects,  entitled  to  the  ben- 
efit of  the  judgment  as  fully  as  though  the  sheriff  had 
placed  him  in  possession  by  virtue  of  a  writ.**  To  en- 
title the  plaintiff  to  the  benefit  of  this  rule,  the  judg- 
ment must  not  be  for  an  indefinite  or  uncertain  tract 

20  Welter  v  .Tapobson,  7  N.  P.  32.  66  Am.  St.  Rep.  632. 

21  Doe  d.  Stevens  v.  Lord,  6  Dowl.  P.  C.  256;  7  Ad.  &  E.  610. 

22  Taylor  d.  Atkyns  v.  Horde,  1  Burr.  60;  Roscoe  on  Real  Actions, 
608;  Lary  v.  Berry,  2  Sid.  155;  Craft  v.  Yeaney,  66  Pa.  St.  210;  Cald- 
well V.  Walters,  22  Pa.  St.  .380;  .Tackson  v.  Combs,  7  Cow.  36;  .Tack- 
son  V.  Haviland,  13  .Tolins.  229;  Hildreth  v.  Thompson,  16  Mass.  191; 
AVitliers  v  Harris,  lA.  Raym.  808;  Creighton  v.  Proctor,  12  Cush. 
436;  Davis  v.  Lee,  2  B.  Mon.  800;  Smith  v.  Hornback,  4  Litt.  2,34,  14 
Am.  Dee.  122;  Bowman  v,  Violet,  4  T.  B.  Mon.  357;  Tribble  v.  Frame, 
5  Litt.  187;  Bowar  v.  Chicago  W.  D.  Ry.  Co.,  136  111.  101. 


2461       POSSESSION  OF  REAL  AND  PERSONAL  PROPERTY.     §  470 

or  portion,^*  and  the  entry  must  be  made  during  the 
continuance  of  the  term  which  he  has  recovered.** 


§  470.  Issuing  Writs  for  Possession  of  Real  Estate. 
If,  after  judgment  in  a  real  action,  or  in  an  action  for 
the  possession  of  real  estate,  the  defendant  continues 
to  withhold  possession,  the  remedy  of  the  plaintiff  is, 
in  the  iirst-named  action,  to  sue  out  a  writ  of  habere 
facias  seisinam,^  and  in  the  second-named  action,  to 
sue  out  a  writ  of  habere  facias  possessionem.®**  He 
may  also  have  a  fieri  facias  clause  added  to  the  writ, 
requiring  the  sheriff  to  levy  the  damages  and  costs  for 
which  he  has  recovered  judgment,  or  he  may,  in  states 
where  he  is  entitled  to  such  relief,  have  the  defendant 
taken  in  execution  to  satisfy  such  costs  and  damages. 

The  term  "writ  of  possession"  is  now  very  generally 
employed  to  designate  any  writ  by  virtue  of  which  the 
■  sheriff  or  other  officer  is  commanded  to  place  any  per- 
son in  the  possession  of  real  or  personal  property. 
With  respect  to  the  issue  of  writs  of  possession,  very 
little  need  here  be  said,  because  the  greater  portion  of 
the  rules  stated  in  the  first  part  of  this  work  is  appli- 
cable to  the  issue  of  these  writs.  In  the  action  of 
ejectment,  where  the  judgment  is  entered  against  the 
casual  ejector,  it  seems  to  be  necessary  for  the  plaintiff 
to  apply  to  the  court  for  leave  to  issue    execution.-'' 

23  Hlldretli  V.  Thompson,  16  Mass.  191;  Gwynne  on  Sheriffs,  418. 

24  Smith  V.  Hornback,  4  Litt.  234,  14  Am.  Dec.  122;  Jackson  v. 
Haviland,  13  Johns.  229. 

25  Roscoe  on  Real  Actions,  341;  Bowar  v.  Chicago  W.  D.  Ry.  Co., 
186  m.  101. 

26  Roscoe  on  Real  Actions,  608.  ' 

2T  Doe  d.  Simmons  v.  Masters,  1  Chit.  233;  Doe  d.  Roberts  v.  Gibbs, 
1  Chit.  47;  Stiles  d.  Redhead  v.  Oakes,  Barnes,  182;  Fenn  \.  Mar- 
riott, Barnes.  185;  Jones  r.  Edwards,  Strange,  1241;  Adams  on 
Ejectment,  340. 
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But  if  the  judgment  is  against  the  landlord  himself, 
execution  may  issue  without  any  order  of  court.^* 

In  ejectment,  at  common  law,  the  recovery  was  only 
for  the  possession  of  a  certain  term,  for  which  it  was 
alleged  the  premises  had  been  demised.  After  the  ex- 
piration of  such  a  term  no  execution  could  issue.^  A 
writ  of  possession,  where  the  common  law  on  this  sub- 
ject is  still  in  force,  must  issue  within  a  year  and  a  day, 
or  else  the  judgment  must  be  revived  by  scire  facias.^* 
But  if  the  issue  of  a  habere  facias  possessioneiA  was 
prevented  by  an  injunction,  it  might  issue  on  the  dis- 
solution of  the  injunction,  although  more  than  a  year 
and  a  day  had  elapsed  since  the  entry  of  the  judgment, 
and  probably  it  could  issue,  in  such  circumstances, 
after  the  termination  of  the  term  for  which  the  recov- 
ery was  had.^^ 

It  is  doubtful  whether  a  scire  facias  ever  became 
necessary,  owing  to  a  change  of  parties  in  ejectment, 
by  death  or  otherwise.  The  plaintiff  was  a  fictitious 
person,  and  therefore  could  neither  die  nor  transfer  his 
title.  The  real  person  in  interest  was  not  a  party  to 
the  record,  therefore  his  death  could  not  affect  the  suit. 
Hence  it  is  clear  that  a  scire  facias  could  not  be  re- 

28  Doe  a.  Lucy  v.  Bennett,  4  Barn.  &  C.  897;  Adams  on  Ejectment, 
340. 

=9  Wood  V.  Coghill,  7  T.  B.  Mon.  601;  .Tackson  v.  Haviland,  13  .Tohns. 
229;  Roscoe  on  Real  Actions.  608;  Gwynne  on  Sheriffs,  418;  Ken- 
nedy's Heirs  v.  Reynolds,  27  Ala.  364;  Robertson  v.  Morgan,  2  Bibb, 
148. 

so  Lowry  v.  Jenkins,  3  Bibb,  314;  Withers  v.  Harris,  Ld.  Baym. 
806;  Doe  d.  Morgan  v.  Bluck.  3  Camp.  447;  Roscoe  on  Real  Actions, 
342;  Cook  v.  Cook,  3  Lev.  100;  Foster  on  Scire  Facias,  23,  215;  Doe 
d.  Stephens  v.  Lord,  1  Perry  &  D.  388;  Proctor  v.  Johnson,  Ld. 
Baym.  669;  Putland  v.  Newman,  6  Maule  &  S.  179;  Goodtltle  d.  Mur- 
rell  V.  Badtitle.  9  Dowl.  P.  C.  1009;  Doe  d.  Ramsbottom  v.  Ro6.  2 
Dowl,  N.  S..  690. 

31  Noland  v.  Seekrlght,  6  Munf.  185;  contra,  Smith  v.  Hornback, 
8  A.  K.  Marsh.  392. 
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quired  on  account  of  any  change  in  the  nominal  plain- 
tiffs, nor  in  those  from  whom  such  nominal  plaintiffs 
claimed  to  have  acquired  the  term  for  which  the  action 
was  brought.^^  Where  one  of  several  defendants  died, 
it  is  equally  clear  that  no  scire  facias  was,  on  that  ac- 
count, needed  to  authorize  the  subsequent  issue  of  exe- 
cution.** Probably  the  same  rule  prevailed  on  the 
death  or  marriage  of  a  sole  defendant,  though  in  this 
case  the  te'xt-writers  concur  in  stating  that  the  more 
prudent  course  is  to  prosecute  a  scire  facias.**  Where 
the  plaintiff  is  the  real  party  in  interest,  his  death  will 
necessitate  a  scire  facias.*' 

The  power  to  issue  writs  of  possession  is  not  confined 
to  courts  of  law.  When  a  court  of  equity  rightfully 
has  jurisdiction  of  a  cause,  it  will  proceed  to  admin- 
ister complete  relief  as  between  the  parties  before  it, 
instead  of  partly  relieving  them  and  directing  them 
to  proceed  in  some  other  tribunal  for  the  remainder  of 
the  relief  to  which  they  are  entitled.  Therefore,  if  its 
decree  establishes  the  right  of  one  of  the  parties  to 
be  in  possession  of  real  property,  it  will  issue  its  writ 
in  his  favor,  requiring  possession  to  be  taken  from  his 
adversary  and  delivered  to  him.*® 

Alias  and  pluries  writs  of  possession  may  be  issued 
when  requisite  to  enforce  the  satisfaction  of  the  judg- 
ment;    But  it  is  a  generally  recognized  rule  that  no 

32  Foster  on  Scire  Facias,  217;  Howell  v.  Bldridge,  21  Wend.  678; 
Doe  d.  Beyer  v.  Roe.  4  Burr.  1970;  Anonymous,  3  Salk.  319;  Roscoe 
on  Real  Actions,  342;  Withers  v.  Harris,  Ld.  Raym.  806;  Foster  on 
Scire  Facias.  216. 

33  Doe  d.  Taggart  v.  Butcher,  3  Maule  &  S.  557,  and  authorities 
in  the  preceding  citation. 

3*  Adams  on  Ejectment,  346. 

35  Foster  on  Scire  Facias.  216. 

36  Harding  v.  Fuller,  141  111.  308;  Obereln  v.  Wells,  163  111.  101; 
Root  V.  WoUworth,  150  U.  S.  401. 
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writ,  whether  alias,  pluries,  or  original,  can  issue  to 
enforce  a  judgment  which  has  already  been  satisfied. 
But  when  is  a  judgment  for  the  possession  of  real  or 
personal  property  so  satisfied  that  this  rule  can  be  in- 
voked? In  a  subsequent  section  ^'^  we  shall  show  that 
the  return  of  the  writ  filed  in  court,  showing  its  exe- 
cution, is  such  a  satisfaction  that  no  further  writ  can 
issue,  although  the  defendants  have  expelled  the  plain- 
tiff and  resumed  possession;  but  that,  where  no  such 
return  has  been  made,  an  alias  or  pluries  may  issue, 
though  a  former  writ  was  in  fact  executed.  In  Ohio, 
if  the  plaintiff  takes  peaceable  possession  under  his 
judgment,  by  the  consent  or  acquiescence  of  the  de- 
fendant, even  without  the  aid  of  a  writ,  the  judgment 
is  satisfied  thereby,  and  no  writ  of  possession  can  after- 
ward issue.^* 

§  471 .  Form. — A  writ  of  habere  facias  possessionem 
should  be  directed  to  the  sheriff  of  the  county  where 
the  lands  lie.^**  It  should  recite  the  judgment  recov- 
ered, giving  a  description  of  the  premises,  and  stating 
the  term  which  had  been  demised  to  the  plaintiflf,  and 
for  which  judgment  had  been  given;  and  should  com- 
mand the  sheriff  without  delay  to  cause  the  plaintiff 
"to  have  possession  of  his  term  yet  to  come,"  and  also 
to  make  return  in  what  manner  he  has  executed  the 
writ.*" 

37  §    477. 

38  Hinton  v.  McNeil,  5  Ohio,  509,  24  Am.  Dec.  315;  Hough  v.  Nor- 
ton. 9  Ohio,  45. 

39  Hoscoe  on  Real  Actions,  608. 

40  Bingham  on  Judgments  and  Executions,  391.  For  form  for 
writ  of  possession,  see  Giauque's  Rev.  Oh.  Stats.,  7th  ed.,  §  6611; 
Laws  of  Del.,  1893,  p.  840,  §  43;  Gen.  Stats.  Kan.,  1897,  pp.  482,  483, 
§  110;  Cal.  Code  Civ.  Proc.,§  682;  4  Wait's  Pr.  114.  Formerly,  the 
premises  recovered  were  not  described  in  the  writ.    Adams  on  Eject- 
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The  acts  of  the  officer  under  the  writ  terminate  with 
putting  the  plaintiff  in  possession  and  removing  the 
defendant  and  his  property  therefrom.  If  he  re-enters, 
redress  must  be  sought  by  some  other  writ  or  proceed- 
ing. Hence,  the  writ  cannot  command  the  officer  to 
maintain  the  defendant  in  possession.  "The  courts 
cannot,  in  such  cases,  by  the  mere  issuance  of  process, 
maintain  the  successful  litigants  in  the  rights  ac- 
corded to  them.  They  cannot,' in  such  cases,  order  the 
stationing  of  their  sheriffs  and  bailiffs  as  guards  over 
premises,  to  prevent  the  commission  of  trespass  there- 
on." ^1 

The  writ  need  not  specify  any  return  day,*^  but  may 
be  made  returnable  immediately  after  its  execution.** 
The  part  of  a  writ  of  possession  likely  to  require  the 
most  care,  and  to  occasion  the  greatest  controversy,  is 
that  describing  the  property  of  which  possession  is  to 
be  delivered.  Upon  this  subject,  the  general  rule  pre- 
vails that  any  description  is  sufficient  which  will  en- 
able the  officer  to  identify  the  property.**  Therefore, 
the  omission  to  designate  the  name  of  the  township  in 
which  the  premises  are  is  not  fatal  to  the  writ,  if  they 
are  otherwise  sufficiently  identified.**  A  writ  of  pos- 
session, like  all  other  writs  of  execution,  should  con- 
form to  the  judgment  in  all  respects.**    Hence,  if  the 

ment,  341;  Gwynne  on  Slieriffs.  419.  Irregularities  in  the  issue  or 
form  of  writs  of  possession  do  not  render  them  void.  Franlilin  v. 
Merida,  50  Cal.  289. 

*i  At-wood  V.  State,  59  Kan.  728.  68  Am.  St.  Rep.  393. 

«  Jackson  v.  Hawley,  11  Wend.  182. 

*3  Doe  d.  Hudson  v.  Roe,  16  Jur.  725;  21  L.  J.  Q.  B.  359;  18  Q.  B. 
806. 

"Lawrence  v.  Davidson,  44  Cal.  177;  Adams  v.  Frothingham,  3 
Mass.  352;  3  Am.  Dec.  151. 

48  Black  V.  Black,  74  Fed.  Rep.  978. 

*«  Roscoe  on  Real  Actions,  609;  Sherman  y.  Hanno,  66  N.  H.  160. 
Vol.  III.— 1S5 
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action  is  in  ejectment,  to  recover  an  undivided  interest 
in  the  premises,  and  tlie  judgment  awards  possession 
thereof,  an  execution  commanding  the  sheriff  to  put 
the  plaintiff  in  possession  of  the  whole  of  the  premises 
is  irregular,  and,  if  executed,  the  defendants  should  be 
restored  to  the  possession.*'^ 

§  472.  Compelling  and  Controlling  tlie  Execution  of 
Writs  of  Possession. — When  the  premises  recovered  are 
not  specifically  described  in  the  writ,  the  plaintiff 
must,  at  his  peril,  point  out  to  the  ofi&cer  the  property 
of  which  possession  is  to  be  delivered.*®  But  where 
the  writ  contains  a  sufficient  description  of  the  prop- 
erty to  enable  the  officer  to  identify  it,  we  should  judge 
that  he  ought  to  pursue  the  direction  of  the  writ  in 
preference  to  the'  commands  of  the  plaintiff.*®  If  the 
officer  refuses  to  execute  the  writ,  an  order  compelling 
him  to  do  so  may  be  obtained  by  motion  in  the  action 
in  which  the  writ  issued.^"  It  has  also  been  held  that 
a  mandamus  may  be  procured  to  compel  a  clerk  to 
issue  or  a  sheriff  to  execute  this  writ.^^  If,  however, 
the  officer  may  be  compelled  to  comply  with  the  com- 
mand of  the  writ,  by  motion  and  order  in  the  original 
action,  the  remedy  there  is  adequate,  and  the  fact  that 
it  is  so  ought,  on  well-settled  principles,  to  be  a  suffi- 
cient reason  for  denying  an  application  for  a  writ  of 
mandate. 

47  Skinner  v.  Odenbach,  81  Hun,  315. 

48  Johnson  v.  Nevill,  65  N.  C.  677;  Adams  on  Ejectment,  341. 
*»  Jackson  v.  Eathbone,  3  Cow.  291. 

50  Leese  v.  Clark,  29  Cal.  664;  Jackson  v.  Rathbone,  3  Cow.  291 
Society  D'Epargnes  v.  McHenry,  49  Cal.  351. 

siPogarty  v.  Sparks,  22  Cal.  142;  Fremont  v.  Crlppen,  10  Cal 
211,  70  Am.  Dec.  711;  Moses  on  Mandamus.  59;  High  on  Bxtraordl 
nary  Remedies,  §  138;  People  v.  Loucks,  28  Cal.  71;  Cbumasero  v 
Potts,  2  Mont.  282. 
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If  a  reasonable  doubt  exists  whether  certain  persons 
may  lawfully  be  dispossessed,  the  officer  may  exact  a 
bond  of  indemnity  before  proceeding  to  dispossess 
them.''^  On  the  giving  of  such  bond,  he  has  no  dis- 
cretion but  to  proceed,  unless  some  order  is  made  by 
the  court  staying  the  execution  of  the  writ.  If  it  is 
claimed  that  parties  ought  not  to  be  dispossessed  be- 
cause they  entered  pending  the  action,  but  under  a 
title  adverse  to  that  of  the  parties  to  the  suit,  "the  de- 
termination of  the  question  whether  parties  thus  enter- 
ing into  possession  have  such  antedating  title  is  not 
left  to  the  judgment  of  the  marshal.  He  is  not  clothed 
with  any  judicial  power  to  pass  upon  the  rights  of  par- 
ties found  upon  the  premises  other  than  the  defendant. 
The  most  that  he  can  do,  when  such  a  party  claims  to 
have  a  title  anterior  to  the  suit,  is  to  require  from  the 
plaintiff  a  bond  of  indemnity,  or  give  a  reasonable  time 
for  the  party  to  apply  to  the  court  for  a  modification 
of  the  writ,  so  as  to  exclude  him  from  its  operation. 
Upon  such  application  the  court  may  stay  the  enforce- 
ment of  the  writ,  or  except  the  applicant  from  its 
operation,  until  the  rights  of  the  parties  can  be  prop- 
erly determined.  But  when  a  sufficient  bond  of  in- 
demnity is  tendered,  and  no  different  order  is  made  in 
the  manner  indicated,  the  duty  of  the  marshal  will 
only  be  discharged  by  placing  the  plaintiff  in  posses- 
sion as  directed,  and  this  implies  a  removal  of  all  occu- 
pants." ^ 

May  an  officer  take  a  bond  from  the  person  in  pos- 
session for  indemnity  for  his  failure  to  dispossess  him? 

62  Long  V.  Neville,  36  Cal.  455,  95  Am.  Dec.  199;  Dupont  v.  Ervin 
2  Brev.  400;  Crocker  on  Sheriffs,  §  572;  Adams  on  Ejectment,  342; 
Huerstal  v.  Muir,  64  Cal.  452;  Grace  v.  Mitchell,  31  Wis.  533,  11  Am. 
Rep.  613. 

53  Hall  V.  Dexter,  3  Saw.  434. 
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If  such  person  is  one  of  the  defendants  named  in  the 
writ,  or  if,  from  any  cause,  it  is  clear  that  he  ought  to 
be  dispossessed,  the  officer  can  no  more  enforce  a  bond 
agreeing  to  indemnify  him  for  not  obeying  the  writ 
than  he  could  enforce  indemnity  for  his  failure  to  per- 
form any  other  clear  official  duty.  But  the  person  in 
possession  may  not  be  a  party  to  the  suit,  and  there 
may  be  well-founded  doubts  of  the  right  of  the  officer 
to  dispossess  him,  and  he  may  feel  so  confident  of  his 
right  to  remain  in  possession  that  he  is  quite  willing  to 
agree  to  indemnify  the  officer  for  not  disturbing  him. 
If  so,  is  there  any  principle  of  public  policy  forbidding 
the  acceptance  of  a  bond  of  indemnity,  and  the  recov- 
ery thereon,  if  accepted,  to  the  officer's  detriment?  In 
Missouri,  this  question  has  been  answered  in  the  affirm- 
ative. "No  such  indemnity,"  said  the  court,  "is  pro- 
vided for  where  the  writ  affects  the  possession  of  real- 
estate,  and  if  this  be  a  legislative  omission,  the  courts 
cannot  supply  it  by  judicial  construction."  "* 

The  court  whence  the  writ  issued  has,  and  will  exer- 
cise, a  general  and  equitable  control  over  its  execu- 
tion, and  will  correct  any  errors  which  the  officer  has 
made.**^  It  has  been  held  that  the  court  will  not,  in 
advance,  direct  the  officer  how  he  shall  execute  his 
writ.''®  We  regard  this  decision  as  unsound.  It  is  in 
conflict  with  the  undoubted  rule  that  the  court  has 
general  control  over  its  process,  with  the  authority  to 
require  such  process  to  be  properly  enforced.     It  also 

B*  Harrington  v.  Crawford,  61  Mo.  App.  221,  136  Mo.  467,  58  Am. 
St.  Rep.  653. 

05  Oetgen  v.  Ross,  47  111.  142,  95  Am.  Dec.  468;  Coleman  v.  Hen- 
derson, 2  Scam.  251;  Mathers  v.  Akewright,  2  BiDn.  93;  see  the 
cases  cited  in  §  476;  Bowar  v.  Chicago  W.  D.  Ry.  Co.,  136  III.  100. 

OB  Bowie  V.  Brahe,  4  Duer,  676. 
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conflicts  with  other  decisions  bearing  upon  the  same 
subject." 

§  473.  The  Powers  and  Authority  of  an  Officer  in  Exe- 
cuting a  Writ  of  Possession  are  ample  for  the  accom- 
plishment of  everything  requisite  to  a  lawful  enforce- 
ment of  the  writ.  He  may  summon  all  the  power  of 
the  county  to  his  aid.  He  may  remove  all  persons 
whose  rights  are  subject  to  the  writ,  together  with 
their  property  found  on  the  premises,  and  may  exercise 
all  the  force  required  to  overcome  such  opposition  as 
may  be  made  to  such  removal.  Those  who  undertake 
to  resist  or  disturb  him  may  be  proceeded  against  by 
attachment  in  the  suit  whence  the  writ  issued.^*  If  a 
dwelling  or  other  house  is  on  the  premises,  he  may, 
after  first  making  a  fruitless  demand  for  admittance, 
break  the  doors  and  windows,  and  use  all  requisite 
force  to  gain  admission,  and  to  remove  all  the  occu- 
pants whom-  he  is  entitled  to  dispossess  under  his 
writ.®*  Whether  the  power  of  the  officer  continues 
after  the  return  day  named  in  the  writ  is  a  question 
which  has  arisen  so  infrequently  that  it  is,  perhaps,  yet 
unsettled.  The  eaulier  decisions  and  dicta  indicate 
that,  in  this  respect,  there  is  no  difference  between  this 
and  other  writs  of  execution,  which,  as  ha^  been  al- 
ready shown,*"  become,  for    most   purposes,  functus 

67  Jackson  v.  Rathbone,  3  Cow.  291;  Leese  v.  Clark,  29  Cal.  664; 
Adams  on  Ejectment.  342;  Doe  A.  Forster  v.  Wandlass,  7  Term  Rep. 
118;  Roe  v.  Street,  2  Ad.  &  E.  329. 

Bs  Kingsdale  v.  Mann,  1  Salk.  321;  6  Mod.  27;  Roscoe  on  Real  Ac- 
tions. 610;  Crocker  on  Sheriffs,  §  574^  Adams  on  Ejectment,  343; 
Gwynne  on  Sheriffs,  419. 

B9  Roscoe  on  Real  Actions,  609;  Crocker  on  Sheriffs,  §  573;  Keith 
V.  Johnson,  1  Dana,  605.  25  Am.  Dec.  167;  Howe  v.  Butterfleld,  4 
Gush.  302,  50  Am.  Dec.  785;  Adams  on  Ejectment,  842;  Semayne'a 
Case,  5  Coke.  91  b. 

60  Ante,  §  106. 
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officio  after  their  return  day.®^  But  the  latest  and 
best-considered  decision  on  the  subject  indicates  that 
such  writs  remain  in  force  irrespective  of  the  lapse  of 
time,  until  their  actual  execution.  In  this  decision  the 
court  said:  "The  judgment  bound  the  land  of  which 
the  writ  directed  possession  to  be  delivered,  and  the 
office  of  the  writ  was  simply  to  carry  the  judgment  into 
effect  with  reference  to  that  particular  piece  of  land. 
Formerly  such  writs  had  no  return  day.  The  plaintiff 
had  the  right  to  take  possession  of  the  land  by  virtue 
of  the  judgment,  if  he  could  peaceably  do  so.  We 
think,  in  such  a  case,  the  command  to  return  the  writ 
in  sixty  days  is  directory  merely.  Such  an  execution 
is  not  analogous  to  an  execution  against  personal  prop- 
erty, where  a  levy  is  necessary  to  subject  it  to  the 
operation  of  the  writ,  but  is  more  analogous  to  a  pro- 
ceeding to  sell  real  estate  under  execution,  which  may 
be  had  without  any  previous  levy,  and  which  counsel 
concedes  in  his  brief  may  be  taken  after  the  return  day 
of  the  writ."  ^^ 

§  474.  How  to  be  Executed.— A  writ  of  possession 
is  executed  by  placing  the  plaintiff  in  the  actual  and 
peaceable  possession  of  the  lands  and  tenements  recov- 
ered.®-' 'Jhe  delivery  of  possession  to  the  plaintiff's 
agent  is  eqxiivalent  to  the  delivery  to  the  plaintiff  in 
person.***  If  the  plaintiff  is  a  cotenant  with  the  de- 
fendants, he  should  be  placed  in  possession  along  with 
them.***    Otherwise  they  and  their  property  should  be 

01  United  States  v.  Slaymaker,  4  Wash.  0.  0.  169. 

82  Witbeck  v.  Van  Rensselaer,  64  N.  Y.  27. 

63  Bingham  on  .Tudsments  and  Executions,  252. 

»*  Higglnbotham  v.  Iligginbotham.  10  B.  Mon.  370;  Kercheval  v. 
Ambler,  4  Dana,  166,  23  Am.  Dee.  446;  Smith  v.  White,  5  Dana,  376. 

«5  Dupont  V.  Ervin.  2  Bvpv.  400;  Ash  v.  MrOill,  0  "Whnvt.  391; 
Ewairt  V.  Corbett,  32  r.nl.  400;  Tovis  v.  Hicks, '38  Cal.  234;  Freeman 
on  Cotenancy  and  Partition,  §  293. 
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removed  from  the  premises,  and  the  plaintiff  put  in  the 
exclusive  and  peaceable  possession  thereof.®®  Under 
a  writ  of  possession  with  a  fieri  facias  clause  therein, 
a"  sheriff  went  to  the  premises  designated  in  the  writ 
and  formally  delivered  them  to  the  plaintiff's  agents, 
and  levied  upon  and  removed  so  much  of  the  personal 
property  thereon  as  was  thought  to  be  of  sufficient 
value  to  satisfy  the  writ,  but  before  the  balance  of  the 
property  was  removed,  the  defendant  perfected  an  ap- 
peal and  obtained  an  order  staying  all  further  proceed- 
ings. Under  these  circumstances,  it  was  claimed  that, 
before  the  making  of  this  order,  the  writ  had  been  fully 
executed,  and  hence  that  the  stay  did  not  affect  it  nor 
the  possession  delivered  under  it.  The  court,  however, 
determined  that  the  writ  had  not  been  executed,  say- 
ing: "In  order  to  constitute  a  full  execution  of  the 
writ,  the  defendant  and  its  property  must  have  been 
removed  from  the  premises,  and  the  possession  of  the 
real  estate  given  to  the  plaintiff,  unless  the  removal  of 
the  personal  property  was  in  somfr  way  waived  by  the 
defendant."  ®^ 

••  Scott  V.  Richardson,  2  B.  Mon.  510,  38  Am.  Dee.  170;  Farns- 
worth  V.  Fowler.  1  Swan.  1,  55  Am.  Dec.  718. 

67  Lee  Chuck  v.  Wo  Cheng  Co.,  81  Cal.  222,  15  Am.  St.  Rep.  50. 
In  the  case  of  Upton  v.  Wells,  1  Leon.  145,  the  sheriff  returned  upon 
the  writ  that.  In  the  execution  thereof,  he  tooli  the  plaintiff  with 
him,  and  came  to  the  house  recovered  and  removed  thereout  a 
woman  and  two  children,  which  were  all  the  persons  which,  upon 
diligent  search,  he  could  find  in  the  house,  and  delivered  to  the 
plaintiff  peaceable  possession  to  his  thinking,  and  afterward  de- 
parted, and  immediately  after,  three  other  persons,  who  were  se- 
cretly lodged  In  the  house,  expulsed  the  plaintiff  again,  upon  notice 
of  which  he  returned  to  the  house  to  put  the  plaintiff  in  full  pos- 
session; but  the  other  did  resist  him,  so  as  without  peril  of  his  life 
and  of  them  that  were  with  him  he  could  not  do  it.  This  was  held 
to  be  no  execution  of  the  writ,  and  the  court  awarded  a  new  writ 
and  an  attachment  against  the  parties.    In  the  case  of  Gresham  v. 
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But  neither  the  removal  of  the  defendants  nor  of 
their  property  is  indispensable  in  all  cases,  for  the 
possession  of  the  plaintiff  may  be  made  peaceable  and 

Thum,  3  Met.  287,  77  Am.  Dec.  174.  Stites,  J.,  who  delivered    the 
opinion  of  the  court,  said:  "But  to  satisfy  the  judgment  there  must 
be  a  thorough  and  complete  execution  of  the  writ.    The  delivery  of 
possession  thereunder  must  be  effectutil,  and  not  merely  formal.    To 
turn  out  the  defendant,  and  put  in  the  plaintiff,  under  circumstances 
which  indicate  beyond  reasonable  doubt  that  the  latter  cannot  re- 
main in  possession,  even  for  a  day,  without  imminent  peril  of  great 
personal  injury,  or,  perhaps,  loss   of   life,  but  must,  to  avoid    such 
hazard,  immediately  abandon  the  possession,  and  give  way  to  the 
defendant,  who  stands  ready  to  re-enter,  and,  in  point  of  fact,  does 
re-enter  on  the  same  day,  is  not,  In  our  opinion,  a  complete  and  ef- 
fectual execution  of  a  writ.    The  delivery  of  possession  under  such 
circumstances  is  merely  formal.     It  is,  in  fact,  no  satisfaction  of  the 
judgment,  no  execution  of  the  writ."    In  Farnsworth  v.  Fowler,  1 
Swan,  1.  55  Am.  Dec.  718,  it  appeared  that,  in  a  former  suit,  Farns- 
worth had  obtained    judgment  against    Fowler,  awarding    to    the 
former  a  writ  of  possession  for  a  house  and  a  farm.     Subsequently 
Fowler  filed  his  bill  in  chancery,  and  obtained  an  injunction  en- 
joining Farnsworth  from  taking  possession  of  said  premises  in  any 
manner,  or  causing  a  writ  of  possession  on  his  said  judgment  to 
issue  for  the  same.    Two    days  after  Farnsworth   caused   the  writ 
of  possession  to  issue,  and  placed  it  in  the  hands  of  an  officer  to  be 
executed,  who,  upon   the  same  day,  went   upon  the  premises  with 
Farnsworth  and  others,  and  was  proceeding  to  execute  the  writ, 
when  the  sheriff  arrived  with  the  injunction  and  served  it  on  the 
parties.    The  officer  had  removed  Fowler's  family  and  effects  from 
the  dwelling-house  into  the  yard,  and  was  about  to  remove  them 'off 
the  premises,  when  any  further  action  was  arrested  by  the  service 
of  the  injunction.    He  stated  that  he  had  placed  Farnsworth  in  pos- 
session of  the  house,  and  Fowler's  wife  and  children  and  his  effects 
were  remaining  in  the  yard  when  the  injunction  was  served,  and 
that  nothing  further  was  done  in  the  execution  of  the  writ  of  pos- 
session.    Fowler  then  endeavored  to  resume  the  possession  of  the 
house,  when  he  was  violently  and  forcibly    resisted,  beaten,    and 
driven  away  by  Farnsworth  and  others  who  were  present  acting 
with  him.    He  then  went  with  his  family  to  a  barn  on  the  prem- 
ises, where  he  remained  about  three  months,  Farnsworth  retaining 
possession  of  the  house.    This  was  held  not  to  be  an  execution  of 
the  writ  of  possession.    Totten,  J.,  who  delivered  the  opinion  of  the 
court,  said:  "Was  the  writ  of  possession  executed  before  the  ser- 
vice of  the  injunction?    Now,  as  to  what  is  a  legal  and  valid  exe- 
cution of  a  writ  of  habere  facias  possessionem,  we  may  observe  that 
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perfect  without  the  removal  of  either.  This  happens 
when  the  defendants,  ceasing  to  hold  in  hostility  to  the 
plaintiff,  acquiesce  in  his  title,  and  agree  to  hold  pos- 
session in  subordination  to  it.***  In  no  case  is  the  exe- 
cution of  the  writ  complete  until  the  officer  quits  the 
premises,  leaving  the  plaintiff  in  quiet  possession 
thereof,  with  all  persons  holding  in  hostility  to  him 
removed  therefrom.*®  The  plaintiff  is  also  entitled  to 
be  placed  in  the  possession  of  all  fixtures  and  improve- 
ments''**  attached  to  the  premises,  and  to  all  crops 
growing  or  standing  thereon.''^  The  possession  deliv- 
ered under  the  writ  will  be  construed  to  include  lands 

It  Is  the  duty  of  the  officer  to  deliver  the  full  and  actual  possession 
of  the  premises  recovered.  And  it  is  said  that  the  process  Is  not  un- 
derstood to  be  executed,  nor  the  execution  complete,  until  the  officer 
Is  gone,  and  the  plaintiff  left  in  quiet  possession.  If  the  tenant  do 
not  quietly  and  peaceably  yield  the  possession  to  the  plaintiff  and 
consent  thereto,  It  is  the  dvity  of  the  officer  to  remove  him  entirely 
off  the  premises,  and  it  cannot  be  said  that  he  has  executed  the 
writ  until  he  has  done  so.  In  fact,  it  is  the  surest  and  best  way  so 
to  remove  the  tenant  that  the  plaintiff  may  have  the  exclusive  and 
quiet  possession  to  which  he  is  entitled  by  virtue  of  his  recovery. 
Now,  in  the  present  case,  the  possession  was  not  yielded,  but  was 
contested  and  resisted,  and  yet  the  tenants  remained  on  the  prem- 
ises, when  the  action  of  the  officer  was  arrested  by  service  of  the 
Injunction.  Nor  had  the  officer  given  possession  of  the  entire  prem- 
ises recovered,  but  only  of  the  house  which  was  a  part  thereof.  In 
this  respect,  therefore,  the  writ  was  only  in  part  executed.  And 
when  he  had  gone  he  left  the  tenants  and  the  plaintiff  on  the  prem- 
ises contesting  the  right  of  possession,  and,  neither  party  yielding. 
It  resulted  in  strife  and  violence,  which  it  is  an  important  object  of 
the  writ  to  prevent  or  suppress.  We  are  of  opinion,  therefore,  that 
the  writ  of  possession  was  not  executed  before  the  service  of  the 
Injunction,  or,  in  other  words,  that  in  a  legal  and  proper  sense  it  was 
not  executed  at  all." 

08  Smith  v.  White,,  5  Dana,  376;  Witbeck  v.  Van  Rensselaer,  64  N. 
Y.  27. 

69  Farnsworth  v.  Fowler,  1  Swan,  1,  55  Am.  Dec.  718;  Adams  on 
Ejectment,  343. 

70  McMlnn  v.  Mayes,  4  Cal.  209;  Russell  v.  Blaise.  2  Pick.  507. 

71  Hodgson  V.  Gaseoigne.  5  Barn.  &  Aid.  88;  McLean  v.  Bovee,  24 
Wis.  295,  1  Am.  Rep.  185;  Doe  d.  Upton  v.  "Witherwick,  3  Bing.  11; 
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covered  by  water,  though  the  officer  does  no  special  act 
with  reference  thereto.  It  is  not  necessary,  to  make 
the  delivery  effective,  that  he  should  remove  such 
water  by  breaking  a  dam  by  which  it  is  held  in  place, 
or  otherwise  draining  it  off  the  land.''* 

There  are  many  instances  in  which  the  property  is  of 
peculiar  character  and  situation,  so  that  it  is  not  possi- 
ble to  make  any  other  than  a  constructive  delivery  of 
it,  except  by  its  substantial  destruction.  Where  such 
is  the  case,  a  constructive  delivery  must  be  held  suffi- 
cient. Thus,  under  a  writ  for  the  possession  of  a  wall, 
built  of  wood,  plastering,  and  other  materials,  divid- 
ing two  stores,  the  sheriff  went  with  the  plaintiff  to  one 
of  the  storehouses,  and,  after  telling  the  persons  there 
present  that  he  had  come  to  put  the  plaintiff  in  pos- 
session, the  officer  pointed  out  the  wall  to  him,  and 
said:  "There  is  your  wall.  I  put  you  in  possession  of 
it."  The  officer  then  went  with  the  plaintiff  to  the 
other  side  of  the  wall,  and  in  the  same  way  put  him  in 
possession  of  it.  Afterward,  the  plaintiff  began  the 
removal  of  the  wall,  but  the  defendants  in  the  writ 
interposed  by  force  and  prevented  further  removal. 
The  plaintiff  then  moved  to  quash  the  return  on  the 
writ  showing  that  it  had  been  executed,  but  the  court 
held  that  such  return  was  correct;  that  the  officer  had 
done  all  he  was  required  to  do;  that  it  was  not  his  duty 
to  pull  down  the  wall;  and  the  remedy  of  the  plaintiff 

10  Moore,  267;  Kowell  v.  Kline.  6  Chic.  L.  N.  231;  Altes  v.  Hlnckler, 
30  111.  275,  85  Am.  Dec.  407;  King  v.  Fowler,  14  Picli.  238;  Lane  v. 
King,  8  Wend.  584,  24  Am.  Dec.  105;  Morgan  v.  Varicli.  8  Wend. 
587;  Shepard  v.  PhilbricU,  2  Denio,  174;  Gillett  v.  Balcom,  6  Barb. 
370;  Adams  on  Ejectment,  347.  But  the  plaintiff  is  not  entitled  to 
crops  grown  and  harvested  before  judgment,  by  a  person  holding 
the  premises  in  good  faith  under  a  claim  of  title.  Page  v.  Fowler, 
39  Cal.  412,  2  Am.  Rep.  462. 
72  Perrine  v.  Bergen,  2  Green,  355. 


2475       POSSESSION  OF  REAL  AND  PERSONAL  PROPERTY.     §  475 

must  be  sought  against  the  defendants  for  wrongfully 
preventing  the  removal/^ 


§  475.    Who  may  be  Dispossessed.— The  defendant 

and  all  the  members  of  his  family,  together  with  his 
servants,  employes,  and  his  tenants  at  will  or  suffer- 
ance, may  be  removed  from  the  premises  in  executing 
a  writ  of  possession/*  This  may  sometimes  result  in 
the  removal  from  the  premises  of  members  of  the  de- 
fendant's family  who  have  the  right  to  remain  there. 
Thus,  real  property  was  claimed  adversely  to  the  own- 
ers thereof.  Those  in  whom  four-fifths  of  the  title  was 
vested  recovered  judgment  against  the  adverse  claim- 
ant for  the  possession  thereof,  and  a  writ  issued  com- 
manding the  sheriff  to  put  the  plaintiffs  in  possession 
of  four-fifths  of  the  estate.  The  owner  of  the  other 
one-fifth  was  the  defendant's  minor  son,  four  years  of 
age,  living  with  his  father  on  the  premises.  The  sher- 
iff, because  of  this  son's  undivided  interest,  refused  to 
dispossess  the  defendant,  claiming  that,  by  reason  of 
the  tender  years  of  the  child,  he  had  a  right  to  have 
his  father  remain  with  him  on  the  premises.  The 
court  held  that  the  possession  of  the  father  could  not 
be  regarded  as  the  possession  of  the  child,  because  the 
former  had  held  in  hostility  to  the  title  of  the  latter; 
that  the  child,  being  a  minor,  could  not  claim  posses- 
sion for  himself;  and  the  father  had  no  legal  right  to 
hold  possession  for  the  child  unless  first  appointed  its 
guardian;  and,  finally,  that  it  was  the  duty  of  the  offi- 
cer to  oust  the  defendant  from  the  premises,  leaving 
the  right  of  the  minor  to  be  protected  in  a  proper  pro- 

78  Ldeb  V.  Waller,  110  Ala.  487. 

T4Mattox  V.  Helm,  5  Litt.  186,  15  Am.  Dec.  64;  Higginbotham  v, 
Hlgginbotham,  10  B.  Mon.  372. 


§  475      POSSESSION  OP  REAL  AND  PERSONAL  PROPERTY.      2476 

ceeding  if  disturbed  by  the  other  tenants  in  common.'^^ 
It  has  even  been  held  that  the  defendant's  wife  must 
be  removed,  although  she  was  not  a  party  to  the  suit, 
and  claimed  the   premises  as  her   separate   estate. '^^ 
Notwithstanding  this  decision,  we  are  confident  that 
neither  a  wife  nor  any  other  member  of  the  defendant's 
family  not  a  party  to  the  suit,  can   lawfully  be  dis- 
possessed of  his  or  her  separate  estate,  unless  posses- 
sion was  acquired  by  them  from  the  defendant  after 
the  institution  of  the  action.'''''     A  wife,  though  not 
seised  of  any  separate  estate  in  real    property,  may 
have  a  right  to  remain  in  possession  thereof,  and  this 
right  may  be  one  of  which  her  husband  has  no  power 
to  deprive  her.     If  so,  a  judgment  against  him  cannot 
be  binding  against  her,  nor  authorize  her  removal  from 
the   property.     This    happens  when  real    property  is 
occupied  by  a  husband  and  wife  as  their  homestead, 
in  which  event  a  writ  of  possession  against  him  alone 
does  not  justify  an  officer  in  dispossessing  her,  if  her 
homestead  rights  antedated  the  commencement  of  the 
suit.'^^ 

In  Saunders  v.  Webber,  39  Cal.  287,  a  wife  sought  to 
enjoin  the  execution  of  a  judgment  rendered  against 
her  husband  in  an  action  of  forcible  entry  and  de- 
tainer, on  the  ground  that  the  premises  were  her  sepa- 
rate property,  and  that  the  entry  was  made  by  her  as 
owner,  and  that  she  was  not  a  party  to  the  action  in 
which  the  judgment  had  been  entered.  The  injunction 
was  denied  on  the  ground  that  the  forcible  entry, 
whether  made  by  the  husband  alone  or  in  conjunction 

"  state  V.  Staed.  143  Mo.  248. 
70  Johnson  v.  Fullerton.  44  Pa.  St.  400. 

'TTevis  V.  Hicks,  38  Cal.  241;  Bushong  v.  Rector,  32  W.  Va.  311, 
25  Am.  St.  Rep.  817. 
'8  Haviland  v.  Chase,  116  Mich.  214. 
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with  his  wife,  was  his  trespass,  and  that  a  judgment 
against  him  was  therefore  sufficient  authority  for  the 
dispossession  of  any  member  of  his  family.     There  is 
greater  danger  of  collusion  between  members  of   the 
same  family  than  between  other  persons,  and  therefore 
when  any  member  of  the  defendant's  family  sets  up  an 
adverse  claim,  and  undertakes  to  resist  the  service  of 
a  writ  of  possession,  there  must  always  be  a  very  close 
scrutiny  of  the  claim  to  avoid  the  results  of  a  probable 
collusion.     But  if  no  collusion  is  apparent,  the  right  of 
the  defendant's  wife  to  remain  in  possession,  if   she 
holds  a  paramount  adverse  title,  is  as  strong  as  if  she 
were  not  united  to  him  by  marriage.     An  unfounded 
or  invalid  claim  of  title  made  by  her  will  not  entitle 
her  to  remain  in  possession.'''*     She,  like  every  one  else 
found  in  possession,  is  presumed  to  have  entered  un- 
der the  defendant.     In  fact,  this  presumption  extends 
further  in  her  case  than  in  theirs,  for  if  their  possession 
existed  anterior  to  the  commencement  of  the  action, 
probably  this  presumption  would    not    be    indulged. 
But  if  she  is  in  possession  at  the  commencement  of  the 
action  as  the  wife  of  the  defendant,  the  presumption 
is,  in  the  absence  of  proof  of  a  separate  property  in  her, 
that  she  was  in  possession  under  her   husband;   and 
being  in  under  him,  she  must  go  out  with  him.^**    The 
fact  that  she  has  commenced   an  action   for   divorce 
against  her  husband  is  immaterial,  in  the  absence  of 
evidence  that  the  premises  are  her  separate  estate.*^ 

No  person  in  possession  of  the  premises,  claiming 
title  thereto  at  the  commencement  of  the  action,  can 
be  dispossessed  unless  he  was  made  a  party  to  the  suit 

7»  Fiske  V.  Chamberlin.  103  Mass.  495. 

80  Huerstal  v.  Muir,  64  Cnl.  450. 

81  Gray  v.  Nunan,  63  Cal.  220. 
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SO  as  to  be  bound  by  the  judgment;  **  nor  can  the  ten- 
ants or  agents  of  such  person  be  lawfully  removed, 
although  their  entry  was  subsequent  to  the  institution 
of  the  action.  On  the  other  hand,  all  persons  acquir- 
ing possession  from  and  under  the  defendant  or  de- 
fendants, during  the  pendency  of  the  action,  whether 
as  vendees,  lessees,  or  otherwise,  are  bound  by  the 
judgment,  and  should  be  removed  under  the  writ.^* 
Persons  acquiring  possession  from  the  defendant  prior 
to  the  suit  cannot  be  dispossessed  unless  they  were 
made  parties  defendant.  All  persons  entering  upon  the 
possession  of  the  property  pendente  lite  are  presumed 
to  have  entered  under  the  defendant;  and  prima  facie, 
are  liable  to  be  turned  out  by  the  writ.®* 

It  is  obvious  that  the  temptation  to  render  the  plain- 
tiff's action  fruitless  by  turning  over  the  possession  to 
one  not  a  party  to  the  suit  is  very  great.  All  courts 
will  exercise  great  caution  in  considering  the  right  of 

82  Howard  v.  Kennedy,  4  Ala.  592,  39  Am.  Deo.  307;  Clark  v. 
Parkinson,  10  Allen,  133,  87  Am.  Deo.  628;  Ford  v.  Doyle,  37  Cal. 
346;  Rogers  v.  Parish.  35  Cal.  127;  Tevis  v.  Ellis,  25  Cal.  515;  South 
B.  li.  A.  V.  Christy,  41  Cal.  501;  Garrison  v.  Savignac,  25  Mo.  47,  69 
Am.  Dec.  448;  Goerges  v.Hufsehmldt,  44  Mo.  179;  Powell  v.  Lawson, 
49  Ga.  290;  Calderwood  v.  Peyser,  31  Cal.  333;  Hyde  v.  Boyle.  93 
Cal.  1;  Monlton  v.  McDermott,  93  Cal.  663;  Atwood  v.  State,  59  Kan. 
728,  68  Am.  St.  Rep.  393;  Davidson  v.  Weed,  48  N.  Y.  Supp.  368; 
Marfom  v.  Wyatt,  117  N.  C.  129;  Krepps  v.  Mitchell,  156  Pa.  St.  320. 

83  Freeman  on  Judgments.  §  171;  Satterlee  v.  Bliss,  36  Cal.  489; 
Wattson  V.  Dowling,  26  Cal.  124;  Long  v.  Morton,  2  A.  K.  Marsh. 
89;  Sampson  v.  Ohleyer,  22  Cal.  200;  Hanson  v.  Armstrong,  21  111. 
442;  Jackson  v.  Tuttle.  9  Cow.  233;  Hickman  v.  Dale,  7  Yerg.  149; 
Jones  V.  Chiles,  2  Dana,  25;  Wallen  v.  Huff,  3  Sneed,  82,  65  Am. 
Dec.  49;  Mayne  v.  Jones,  34  Cal.  483;  Howard  v.  Kennedy.  4  Ala. 
592,  39  Am.  Dec.  307;  Ritchie  v.  Johnson,  50  Ark.  554,  7  Am.  St.  Rep. 
120. 

8*  Leese  v.  Clark,  29  Cal.  664;  Wetherbee  v.  Dunn,  36  Cal.  147.  95 
Am.  Dec.  166:  Hall  v.  Dexter,  3  Saw.  434;  Huerstal  v.  Mulr,  64  Cal. 
450;  MeCreery  v.  Everding,  54  Cal.  166;  Mayne  v.  Jones,  84,Oal.  483; 
State  V.  Harrington,  41  Mo.  App.  446. 
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a  person  to  retain  possession  after  the  judgment,  when 
it  is  clear  that  he  entered  pendente  lite.  His  right 
will  always  be  denied,  unless  it  is  clear  that  he  did  not 
enter  under  the  defendant,  nor  by  any  collusion  with 
him.  Mere  tricks  and  devices  to  rob  the  plaintiff  of 
the  result  of  his  litigation  will  not  be  encouraged.  But 
if  it  clearly  appears  that  any  person  has  entered  sub- 
sequently to  the  institution  of  the  suit,  not  under  the 
defendant,  but  in  his  own  right,  claiming  adversely  to 
the  defendant,  then  the  officer  cannot  lawfully  dispos- 
sess such  person.*^  The  case  of  an  occupant  of  the 
public  lands  is  peculiar,  and  may  call  for  the  applica- 
tion of  rules  which  cannot  be  conceded  in  other  cases. 
To  dispossess  him  after  he  had  become  entitled  by 
virtue  of  a  patent  from  the  government  would,  to  some 
extent,  interfere  with  the  disposition  of  such  lands, 
and  indirectly  entitle  persons  thereto,  or  to  the  pos- 
session thereof,  who  are  not  competent  to  acquire  any 
title  or  right  of  possession  as  pre-emptioners  or  home- 
stead claimants.  In  other  cases,  if  a  defendant  were 
entitled  to  purchase  an  outstanding  adverse  claim,  and 
thereupon  to  insist  that  he  could  not  be  dispossessed 
until  the  validity  of  that  claim  had  been  determined  in 
another  action,  a  succession  of  such  purchases  would 
probably  follow  the  entry  of  every  judgment,  and  keep 
the  plaintiff  for  an  indefinite  time  out  of  the  possession 
of  his  property.  The  tendency  of  the  decisions,  there- 
fore, is  to  require  the  writ  to  be  executed,  though  the 
tenant  has,  since  the  commencement  of  the  action, 
purchased  an  adverse  claim  to  the  property,  and  to 
leave  him  to  assert  such  claim  by  an  action  to  recover 

SB  Mayo  v.  Sprout,  45  Oal.  99;  Smith  v.  Pretty,  22  Wis.  665;  Irving 
V.  Cunningham,  77  Cal.  54,  11  Am.  St.  Eep.  235,  and  authorities  In 
the  preceding  citation.     ' 
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possession  after  it  had  been  delivered  to  the  plain- 
tiff.«« 

There  may  probably  be  instances  in  which  the  de- 
fendant cannot  be  ejected,  because  he  has  acquired  the 
right  of  possession  since  the  entry  of  the  judgment, 
as  where,  as  a  pre-emptor,  he  has  acquired  the  title  of 
the  government,  and  by  virtue  thereof  has  become  the 
owner  and  entitled  to  the  possession  of  the  property.*'' 

§  476.   Restitution  after  Wrongful  Dispossession. — The 

sheriff,  in  executing  a  writ  of  possession,  may  turn  out 
persons  against  whom  his  writ  did  not  authorize  hira 
to  act,  or  he  may  deliver  possession  of  lands  not  em- 
braced in  the  writ.  In  either  of  these  events,  the  per- 
son injured  may  apply  to  the  court  issuing  the  writ,  and 
procure  an  order  directing  restitution  to  him  of  what- 
ever has  improperly  been  taken  from  him  by  the  offl- 
(.pj.  S8  Hence,  if  a  judgment  is  entered  against  defend- 
ants as  individuals  for  the  possession  of  property 
which  they  are  entitled  to  retain  as  trustees,  and  they 
are  dispossessed  thereunder,  they  are  entitled,  in  their 
capacity  as  trustees,  to  an  order  requiring  possession 
to  be  restored  to  them.***    Eestitution  will  also  be  or- 

se  Ritchie  v.  Johnson,  50  Ark.  551,  7  Am.  St.  Rep.  118;  Landregaa 
V.  Peppin.  94  Cal.  465;  Kercheval  v.  Ambler,  4  Dana,  170. 

87  Montgomery  v.  Whiting,  40  Cal.  294. 

88  Fowler  v.  Cnrrie,  2  Dana,  52,  26  Am.  Dec.  436;  Hickman  v.  Dale, 
7  Yerg.  149;  Breading  v.  Taylor,  6  Dana.  226;  Lively  v.  Ball,  8  Dana, 
312;  City  of  Natchez  v.  Vandcrvelcle,  31  Miss.  706,  66  Am.  Dec.  581  r 
.Tackson  v.  Hasbrouck,  5  Johns.  366;  Smith  v.  Pretty,  22  Wis.  655; 
South  B.  L.  A.  V.  Christy,  41  Cal.  501;  Mayo  v.  Sprout.  45  Cal.  99;. 
Shaw  V.  Bayard.  4  Pa.  St.  257;  Roscoe  on  Real  Actions,  610;  Roe 
V.  Dawson,  3  Wils.  49;  Cottingham  v.  King,  1  Burr.  629;  Jackson  v. 
Stilos.  5  Cow.  418;  Camden  v.  Haskill.  3  Rand.  465;  Blair  v.  Path- 
killer,  5  Yerg.  230;  Den  v.  O'Hanlin,  18  N.  J.  L.  127;  Skinner  y. 
Odenliacli.  Si  Hun.  315. 

8»  Sounenberg  v.  Steinbach,  9  S.  D.  518.  62  Am.  St.  Rep.  885. 
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dered  after  the  judgment  has  been  vacated  or  re- 
versed,®" or  after  the  writ  or  judgment  has  been  va- 
cated for  fraud  or  irregularity."^  In  Kentucky,  resti- 
tution was  ordered  in  a  case  where  no  writ  of  posses- 
sion had  ever  issued,  the  defendant  having  been  in- 
duced by  fraud  and  deceit  to  surrender  lands  to  which 
the  plaintiff  was  not  entitled  under  the  judgment."^ 
In  replacing  in  possession  persons  whom  the  officer  has 
removed  under  the  writ,  the  rule  of  the  courts  is  to 
proceed  with  great  caution,  and  not  to  grant  the  relief 
sought  unless  the  right  to  it  appears  substantially  un- 
questionable. This  rule  is  applicable  whether  the 
party  applying  for  restitution  claims  that  he  was  not 
a  party  whom  the  plaintiff  was  entitled  to  dispossess,^* 
or  that  the  lands  of  which  he  was  dispossessed  were 
not  embraced  within  the  boundaries  of  the  tract  de- 
scribed in  the  writ.®* 

§  477.  Proceedings  where  Defendants  Retake  Posses- 
sion.— After  the  plaintiff  has  been  placed  in  the  quiet 
and  exclusive  possession  of  his  property,  and  the  officer 
has  left  the  premises,  the  defendants  may  return,  and^ 
forcibly  or  otherwise,  retake  possession  and  oust  the 
plaintiff  therefrom.  The  law  designating  the  reme- 
dies to  which  the  plaintiff  may  successfully  report  in 

90  Campan  v.  Ooates,  17  Mich.  235;  Polack  v.  Shafer,  46  Cal.  270; 
Smith  V.  Robinson,  1  T.  B.  Mon.  14;  Breading  v.  Blocher,  29  Pa.  St. 
347;  Frey  v.  Heileman,  54  N.  J.  L.  284;  Haebler  v.  Myers.  132  N.  Yt 
363,  28  Am.  St.  Rep.  589. 

91  Whittington  v.  Hards,  15  Jur.  771;  20  L.  J.  Q.  B.  406;  Lowry  v. 

Jenkins,  3  Bibb,  314;  Dawley  v.  Brown,  43  How.  Pr.  17;  Den  v. , 

2  Halst.  161. 

92  Lively  V.  Ball,  8  Dana,  312.  See  Frank  v.  Hickman,  7  J.  J. 
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such  cases  is,  perhaps,  not  yet  clearly  and  conclusively 
settled.  Of  course,  he  may  prosecute  a  new  action  of 
ejectment;  and  he  may,  in  most  states,  maintain  an 
action  for  forcible  entry  or  unlawful  detainer.  These 
remedies  are  hardly  so  summary  as  the  circumstances 
of  the  case  seem  to  justify,  and  hence  relief  is  usually 
sought  in  the  form  of  an  application  for  an  alias  writ 
of  possession.  But  here  the  applicant  is  sure  to  be  met 
by  the  objection  that,  by  the  delivery  of  the  possession 
under  the  former  writ,  the  object  of  the  suit  was  con- 
summated and  the  judgment  fully  satisfied;  that,  be- 
ing so  satisfied,  it  is  functus  offtcio,  and  can  therefore 
support  no  further  writ.  If  the  officer  has  made  a  re- 
turn upon  the  writ,  showing  its  due  execution,  and 
thus  establishing  by  the  record  the  existence  of  its 
satisfaction,  the  objection  will  prevail,  and  the  plain- 
tiff will  be  compelled  to  resort  to  another  action.*^  If, 
on  the  other  hand,  no  return  has  been  made,  it  seems 
that  an  alias  may  issue,  notwithstanding  the  actual 
execution  of  the  former  writ.®® 

In  New  York,  an  order  restoring  parties  to  the  pos- 
session of  premises  was  made  without  the  issuing  of 
any  alias  writ  of  possession,  and  under  very  peculiar 

68  Weatherhead  v.  Cunningham,  4  Dana,  78;  Fowler  v.  Currie,  2 
Dana,  52,  26  Am.  Dec.  436;  Upton  v.  Wells,  1  Leon.  145;  Mayo  v. 
Chiles,  3  T.  B.  Mon.  258;  Gresham  v.  Thum,  3  Met.  (Ky.)  287,  77 
Am.  Dec.  174;  Dent  v.  Simmons,  7  J.  J.  Marsh.  42;  Koscoe  on  Real 
^  Actions,  342;  "Wilson  v.  Chanton,  6  L.  T.,  N.  S.,  255;  Hinton  v.  Mc- 
*Neil,  5  Ohio,  509,  24  Am.  Dec.  315;  Hough  v.  Norton,  9  Ohio,  45. 
But  in  Kentucky,  an  alias  was  issued  upon  proof  that  the  execution 
of  the  former  writ  was  imperfect.  Gresham  v.  Thum,  8  Met.  (Ky.) 
287,  77  Am.  Dec.  174. 

osjaclison  v.  Stiles,  9  Johns.  391;  Griffeth  v.  Dobson,  3  Penr.  & 
W.  228;  Jaclison  v.  Hawley,  11  Wend.  182;  Roscoe  on  Real  Actions, 
610;  Van  Rensselaer  v.  Witbeck,  2  Lans.  498;  Doe  d.  Lloyd  v.  Roe, 
2  Dowl.,  N.  S.,  407;  7  Jur.  352.  Contra,  Doe  d.  Pate  v.  Roe,  1  Taunt. 
55. 
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circumstances.  After  judgment  in  an  action  had  been 
■entered,  and  a  writ  issued  thereon  under  which  plain- 
tiff was  placed  in  possession,  the  defendant  procured 
an  order  of  court  directing  the  amendment  of  the 
judgment,  and  thereupon  resumed  possession  of  the 
premises,  and  excluded  the  plaintiff  therefrom  bj 
force.  He  applied. to  the  court  for,  and  obtained,  an 
order  that  the  defendant  forthwith  restore  such  pos- 
session, "and  further  desist  from  any  forcible  or  other 
physical  resistance  or  interference  with  the  enforce- 
ment of  the  execution  of  the  orders  of  the  court  or  the 
plaintiff's  possession."  This  order  was  assailed  as  one 
beyond  the  jurisdiction  of  the  court.  It  was,  however, 
sustained,  the  appellate  court  saying,  that  the  parties 
to  the  action  were  still  subject  to  the  jurisdiction  of 
the  court,  and  that  the  conduct  of  the  defendant  was 
such  as  to  justify  the  court  in  using  all  the  power  it 
had  to  uphold  its  dignity  and  authority,  that  "if  the 
defendant  in  an  action  of  ejectment  may,  after  the 
plaintiff  has  been  put  in  possession,  return  and  resume 
the  possession  by  force  after  a  short  interval  of  time, 
in  defiance  of  the  judgment,  and  the  plaintiff  has  no 
remedy  except  a  resort  to  some  new  and  independent 
action  or  proceeding,  then  there  is  at  once  revealed  an 
obvious,  defect  in  our  methods  of  administering  justice 
in  such  cases.  The  power  of  the  court  to  prevent  and 
punish  resistance  to  the  execution  of  its  judgments 
and  decrees  is  not  exhausted  until  the  purpose  for 
which  the  judgment  was  rendered  has  been  completely 
attained.  It  is  true  that  a  judgment  for  the  recovery 
of  the  possession  of  real  property  is  to  be  enforced  un- 
der the  code  by  execution,  but  the  question  as  to  the 
power  of  the  court  to  interpose  to  aid  that  process 
while  resistance  is  made  or  threatened  to  the  duty  im- 
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posed  upon  the  sheriff,  is  not  necessarily  excluded." 
The  court  finally,  however,  rested  its  action  upon  the 
ground  that  the  defendant  had  taken  advantage  of  the 
court  by  procuring  the  order  amending  the  judgment 
and  execution  with  the  object  of  accomplishing  a  pur- 
pose which,  had  it  been  disclosed  before  the  amend- 
ment was  made,  might  have  caused  the  court  to  refuse 
to  make  it,  and  that  the  order  in  question  might  be 
regarded  merely  as  a  modification,  or  setting  aside,  of 
the  order  theretofore  granted  by  the  court  permitting 
an  amendment  of  the  entry  of  its  judgment.®'^ 

In  California,  every  person  dispossessed  of  real  prop- 
erty under  process  of  any  court  of  competent  jurisdic- 
tion, and  who,  not  having  a  right  to  do  so,  re-enters, 
or  induces,  aids,  or  abets  any  person  without  right  to 
take  possession  of  such  property,  is  guilty  of  a  com- 
tempt  of  the  court  whence  the  process  issued.  Upon 
a  conviction  for  such  contempt,  an  alias  writ  may 
issue,  requiring  the  restoration  of  the  possession  to 
the  person  entitled  thereto.®^ 

»T  De  Lancey  v.  Plepgras,  141  N.  T.  88. 

«8  Code  Civ.  Proc.  Cal.,  §  1210;  Batchelder  v.  Moore,  42  Cal.  412; 
People  V.  DwineUe,  29  CaJ.  632;  Huerstal  v.  Muir,  62  Cal.  479. 
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ABANDONMENT  of  exemption  rights  by  leaving  the  state,  §  220. 
of  franchises,  §  179. 

of  trade  or  busdness,  when  impairs  exemption  rights,  §  226. 
ABANDONMENT  OF  LEVY,  what  acts  operate  as,  §  271. 

when  officer  or  plaintiff  may  make,  §  271. 
ABAND0NME:NT  of  HOMESa;EAD  by  acquiring  new  homestead, 
§  248. 
by  leasing,  §  248. 
by  removal  to  another  state,  §  248. 
by  wife  leaving  home  and  state,  §  249. 
from  what  intent  to  abandon  is  inferred,  §  248. 
is  a  question  of  fact  for  the  jury,  §  248. 
Is  a  question  of  intent,  §  248. 
temporary  removal  is  not,  §  248. 
where  wife  is  interested,  §  248. 
ABATEMENT  of  supplemental  proceedings,  §  403. 

of  writ  by  the  death  of  a  party,  §  37. 
ABSCONDING  DEBTOK,  right  of  fanuly  of  to  exemption,  §§  222, 
223. 
right  of  family  of  to  homestead,  §  248. 
ABSTKAOT  BOOKS,  whether  subject  to  execution,  §110. 
ACCIDENT,  relief  from  sale  on  account  of,  §  304h. 
ACKNOWLEDGMENT  of  sheriff's  deed,  §  331. 
ACTIONS  against  garnishees,  §§  412,  417. 

against  officers,  notice  of  claim  to  property,  when  must  pre- 
cede, §  274a. 
against  purchaser  at  chancery  sale  for  amount  of  bid,  §  313f. 
against  purchaser  at  execution  sale  for  payment  of  his  bid, 

§  313h. 
against  purchaser  at  execution  sale  for  payment  of  his  bid 
'  must  be  in  name  of  sheriff,  §  SlSih.  * 

by  mortgagee  of  chattels  against  officer  disregarding  his  rights, 
§  117. 
,  by  purchaser  to  recover  crops  standing  on  the  land  at  bis  pur- 
chase, §  349b. 
by  purchaser  to  recover  lands  purchased,  §  351. 
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ACTIONS— Continued. 

by  purchaser  to  reco'ver  rents  and  profits^  §  349. 

by  receivers  in  supplemental  proceedings,  §  419. 

for  arrest  of  privileged  persons,  §  450. 

for  escapes,  §  461. 

for  false  imprisonment,  §  4i56a. 

for  false  returns,  §§  368,  369. 

for  Doit  returning  executions,  §  368. 

for  -waste,  §  34!9a. 

in  wluch  scire  facias  must  issue;  §  82. 

on  forthcoming  and  delivery  bonds,  §  264. 

to  vacate  sale,  suit  for,  when  may  be  brought,  §  307a. 

which  officers  may  sustain,  §  268. 
ADJOURNMENT    OF    SALE  because  plaintiff  is  the  only  bidder 
present,  §  288. 

notice  to  be  given  of,  §  288, 

officer  has  no  right  to  agree  for,  §  288. 

officer  may  order  to  prevent  sacrifice  of  property,  §  288. 

power  to  order  cannot  be  delegated  to  parties,  §  288. 

when  officer  should  order,  §  288. 

when  property  cannot  all  be  sold  in  one  day,  §  287. 

who  to  bear  loss  occasioned  by,  §  288. 

withdraws  pending  bid,  §  288. 
ADMINISTRATORS  AND  EXECUTORS,  creditor's  bill  by,  to  va- 
cate fraudulent  transfer  by  decedent,  §  431. 

execution  against,  on  what  to  be  levied,  §  131. 

foreign,  when  entitled  to  execution,  §  21. 

form  of  executions  against,  §  22. 

Issue  of  execution  against,  §  22. 

issuing  execution  at  instance  of,  on  judgment  in  favor  of  de- 
cedent, §§  21,  35. 

of  sheriff  may  receive  redemption  money,  §  318. 

of  sheriff  may  sell  property  under  levy,  §  291. 

scire  facias  against,  §§  87,  88. 

supplemental  proceedings,  may  be  summoned  and  required  to 
answer  in,  §  410. 

when  subject  to  garnishment,  §  131. 

whether  property  in  hands  of  can  be  garnished,  §  131. 
ADVERSE  POSSESSION,  lands  held  adversely  to  defendant  are- 
subject  to  execution,  §§  174,  373. 

property  held  by,  whether  subject  to  execution;  §§  112,  373. 
AD-yOWSON,  whether  subject  to  execution  as  realty,  §  172. 
AFFIDAVIT,  capias  ad  satisfaciendum,  what  sufficient  to  authorize 
issuing  of,  §  453a.  > 

for  capias  ad  respondendum,  §  453,  note. 

In  proceedings  supplemental  to  execution,  §§  406,  408. 

of  claimant  of  property  levied  upon,  when  and  what  required, 
§  274a. 
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AFFIDAVIT— Continued. 

to  procure  examination  of  defendant,  §  400. 

to  procure  examination  of  stranger  to  tlie  suit,  §  408. 

to  secure  arrest  of  defendant,  §  4o3a. 
AFFIDAVIT   OF   ILLEGALITY,  amendment  of,  when  permitted, 
§  79. 

error  of  court  prior  to  judgment  as  a  ground  for,  §  79. 

particularity  required  in  the  affidavit,  §  79. 

proceeding  by,  is  substantially  an  action,  §  79. 

procedure  by,  in  Georgia,  §  79. 

questions  which  may  be  tried  in  proceedings  by,  §  79. 

who  may  ma  lie,  §  79. 
AGENT,  garnishment  of  property  in  possessdon  of,  §  160a. 

has  no  interest  subject  to  execution,  §  124. 
AGREEMENT,  effect  on  law  of  fixtures,  §  114. 

issue  of  execution  pontrary  to,  §  28. 

limiting  property  subject  to  executions,  §  110. 

not  to  bid  at  execution  sale  is  fraudulent  and  void,  §  29'7. 

to  confine  levy  to  specified  property,  §  258. 

to  extend  time  for  redemption,  §§  316,  337. 

to  purchase  property  for  benefit  of  defendant,  §  337. 

to  sell  subject  to  specified  liens,  §  338. 

to  waive  right  to  claim  exemption,  §  216. 
AGRIOULTUEIST,  who  entitled  to  exemption  as,  §  221. 
ALABAMA,  exemption  laws,  proceedings  required  to  obtain  benefit 

of,  in,  §  213. 
ALIAS  EXECUTIONS,  cannot  issue  for  interest  omitted  in  prior 
writ,  §  4-15. 

classification  of  cases  in  which  may  issue,  §  48. 

clerk  of  court,  when  may  issue  without  any  special  order,  §  56. 

command  of,  §  55. 

decrees  in  chancery,  whether  may  issue  on,  §  56. 

errors  in,  §  55. 

form  of,  §  55. 

former  writ  must  be  returned,  §  49. 

forthcoming  bond,  forfeiture  of,  effect  of  on  right  to  issue  of, 
§  50. 

inherent  authority  of  courts  to  issue,  §  48. 

irregularities  in  the  original  writ  justify  issue  of,  §  50. 

irregularity  in  issuing  before  the  original  is  returned,  §  49. 

irregularly  issued  without  an  order  of  court  are  not  void,  §  53. 

issue  of,  does  not  bar  creditor's  suit,  §  427. 

issue  of,  does  not  bar  supplemental  proceedings,  §  399. 

Issue  of,  instead    of    venditioni  exponas,  is  an    irregularity 
merely,  §  50. 

Issued  before  return  of  original,  §  49. 
Vol.  Ill  .-172 
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ALIAS  EXECUTIONS-Continued. 

levy,  abandonment  of  under  the  original  writ,  wlien  justifies 
issue  of,  §  50. 

levy  under  former  writ  must  be  disposed  of,  §  50. 

lien  of,  §§  210,  202. 

levy  under  prior  writ,  whetlier  suipports  sale  under,  §  50. 

loss  of  property  levied  under  prior  writ,  entitles  plaintiff  to 
issue  of,  §  50. 

may  issue  after  a  year  and  a  day,  §  51. 

not  barred  by  pendency  of  supplemental  proceedings,  §  399. 

notice  of  motion  for,  §  56. 

on  judgment  for  possession,  §§  470,  477. 

on  judgments  satisfied  by  fraud  or  mistake,  §§  53,  54. 

quashing  because  a  levy  under  a  prior  writ  liad  not  been  dis- 
posed of,  §  50. 

presumption  in  favor  of,  that  an  original  writ  had  issued,  §  51. 

renewals  instead  of,  §  56a. 

return  of  original  writ  before  its  return  day  does  not  prevent 
Issue  of,  §  49. 

right  to,  not  cut  off  by  the  existence  of  another  concurrent 
remedy,  §  50. 

scire  facias  not  reauired  to  authorize,  §  51. 

teste  of,  by  the  English  practice,  §  55. 

waiver  of  prior  levy,  whether  presumed  from  the  issuing  of, 
50. 

when  leave  of  court  must  be  given,  §  49. 

when  may  issue  without  return  of  former  writ,  §  52. 

where  former  levy  and  sale  were  void.  §  54. 

where  former  writ  was  for  too  little,  §  53. 

where  former  writ  wais  void,  §  54. 

where  property  sold  under  writ  was  not  defendant's,  §  54, 

while  levy  on  real  property  under  a  former  writ  remains  un- 
disposed of,  §  50. 
ALIENS,  when  entitled  to  benefit  of  exemption  law,  §  220. 
ALIENATIONS,  conveyances  and  devises  forbidding,  §  189a. 
ALIMONY,  contempt  of  court  in  failing  to  pay,  §  8. 

creditors'  bill  may  be  sustained,  based  on  a  judgment  for, 
§427. 

creditors'  suit  to  reach  money  due  for,  §  425. 

homestead,  whether  subject  to  judgment  for,  §  249. 

scire  facias  to  enforce  payment  of,  §  82. 

transfers' to  avoid  payment  of,  §  137a. 
ALTERATION,  unauthorized,  of  writs,  whether  invalidates  them, 

§  47. 
AMENDMENT  of  affidavit  to  secure  the  arrest  of  the  defendant, 
§  453a. 

of  garnishee's  answer,  §  415. 
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AMENDMENT— Continued. 

of  officer's  returns,  §§  358,  388. 

of  ofRcer's  returns,  allowed  only  to  make  them  speak  the  truth, 
§358. 

of  officer's  returns  in  support  of  extents,  §  389. 

of  officer's  returns,  is  allowed  only  in  furtherance  of  justice, 
§  3G0. 

of  officer's  returns,  scope  and  effect  of,  §§  360,  388. 

of  officer's  returns,  time  at  which  may  be  made,  §§  350,  388. 

of  scire  facias,  §  88. 

of  the  record  of  an  extent,  §  388. 

of  Tenditioni  exponas,  §  61. 

order  directing  is  an  adjudication,  that  the  writ  is  not  void, 
§  71a. 

sales,  cases  denying  right  to  make  after,  §  71. 

tests  of  power  to  make,  §  64. 

time,  lapse  of,  does  not  terminate  right  to  make,  §  71. 

void  writs,  whether  may  be  amended,  §  64. 
AMENDMENT    OF   EXECUTION,  application  for  leave  to  make, 
notice  to  be  given  of,  §  63a. 

as  against  third  persons,  §  72. 

by  affixing  seal,  §  70. 

by  affixing  signature  of  clerk,  §  69. 

by  inserting  or  correcting  clause  of  attestation,  §  69. 

by  inserting  return  day,  §  68. 

clerks  of  courts,  whether  may  be  authorized  to  make,  §  63. 

discretion  of  court  to  refuse  leave  to  make,  §  63. 

efEect  of,  §  71a. 

effect  of  not  procuring  leave  to  make,  §  71b. 

extends  to  all  matters  of  form,  §  64. 

justices  of  the  peace,  whether  may  authorize,  §  63. 

leave  for,  in  what  court  may  be  granted,  §  6Sa. 

leave  to  move  will  be  granted  only  in  furtherance  of  justice, 
§  G3. 

mistake  in  name  of  jail,  in  which  defendant  is  to  be  impris- 
oned, §  64. 

name  in  which  writ  issues,  §  64. 

notice  of  application  for,  §  63a. 

of  direction  to  the  officer,  §  65. 

of  words  of  command,  §  66. 

power,  though  once  doubted,  is  liberally  exercised,  i  63. 

time  for  amending,  §  71. 

to  conform  the  viTit  to  the  judgment,  §  67. 

when  proper,  may  be  treated  as  made,  §  72. 

whether  a  matter  of  right,  §  71a. 
AMOUNT  OF  EXECUTION,  consequence  of  variance  from  judg- 
ment, §  43. 

amending,  §  67. 
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ANNUAL  CROrS  are  subject  to  execution.  §  113. 
APPEAI^,  court  whicli  must  issue  execution  after,  §  13. 

effect  on  prior  levy,  §  32. 

stay  of  execution  on,  §  32. 
APPELIjATE  court,  issuing  execution  from,  §  13. 

lien  of  execution  issued  from,  §  198. 
APPRAISEMENT  by  disqualified  appraisers  is  void,  §  374. 

certificate  of,  §  378. 

con-clusdveness  of,  §  284. 

constitutionality  of  statutes  providing  for,  §  2S4. 

defects  In  title  cannot  be  considered  in  mating,  §  284. 

disqualification  of  appraisers,  §  284. 

encumbrances,  duty  of  appraisers  to  estimate,  §  284. 

encumbrances,  sale  without,  when  void,  §  284. 

encumbrances,  what  may  be  regarded  as,  §  284. 

fraudulent  transfers,  property  embraced  in  need  not  be  subject 
to,  §  283. 

how  to  be  made,  §  377. 

is  conclusive,  §  377. 

liens,  how  ascertained  and  deducted,  §  284. 

need  not  be  unanimous-,  §  377. 

of  exempt  property,  statutes  requiring,  §  513. 

of  homesteads,  before  sale  under  execution,  §  250a. 

of  property  before  sale,  §  284. 

of  property  before  sale,  effect  of  absence  of,  §  284. 

of  property  before  sale,  how  and  by  whom  made,  §  2S4. 

of  projjerty  before  sale,  waiver  of,  §  284. 

of  property  claimed  as  exempt,  §  213. 

of  property  for  the  purpose  of  making  an  extent,  §  374, 

qualifying  of  appraisers,  §  284. 

statutes  requii'ing  to  precede  an  execution  sale,  §  284. 

view  of  property  which  must  precede,  §  284. 

waiver  of,  §  284. 
APPRAISEItS,  certificate  of,  §  378. 

how  and  by  whom  chosen,  §  375. 

number,  §  374. 

oath  of,  §  376. 

oath  of,  by  whom  to  be  administered,  §  376. 

oath  of,  what  return  must  show  concerning,  §  376. 

proceedings  and  duties  of,  §  377. 

qualifications  of,  §  374. 

return,  what  must  show  concerning  notice  to  choose,  §  375. 

when  disqualified  by  interest  or  relationship,  §  374. 

when  they  may  reconsider  their  appraisement,  §  378. 
ARKANSAS,  exemption  laws,  proceedings  required  to  obtain  the 
benefit  of  In,  §  213. 
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AKEPjST,  custsdy    of    law,  property  taken   from    prisoner   under, 

whether  placed  in,  §  270. 
levy  on  money  or  property  taken  from  prisoner  while  under, 

§  270. 
ARREST  UNDER  EXECUTION.     (See  Capias  ad  Satisfaciendum.) 
action  for  false  imprisonment  in  making,  §  456a. 
how  and  when  may  be  made,  §  460. 
how  made  imder  second  writ,  §  460. 
of  lunatics,  infants,  and  married  women,  §  459. 
rearrest  after  an  escape,  §  461. 

rearrest  after  discharge  on  ground  of  privilege,  §  459. 
rearrest  under  alias  writs,  §  457. 
rearrest,  when  authorized,  §  467. 
waiver  of  exemption  from,  §  459. 
who  are  privileged  from  arrest,  §  459. 
ASSESSMENTS,  homesteads,  whether  subject  to  sale  for,  §  249d. 
ASSIGNEE,   garnishment    proceeding's,   making    him    a    party  to, 

§  170a. 
his  right  to  execution,  §  21. 

his  rights  against  subsequent  garnishment,  §  170. 
not  prejudiced  by  judgment  against  garnishee,  §  170. 
of  bankrupt,  creditor's  bill  by,  §  431. 
of  bankrupt,  goods  in  hands  of  are  not  subject  to  execution, 

§  129. 
of  bidder,  power  of  court  over,  §  313a. 
•of  judgment  creditor  may  prosecute  creditor's  suit,  §  431. 
of  judgment  creditor  may  prosecute  supplemental  proceedings, 

§  398. 
of  judgment  creditor  or  mortgagee  may  redeem,  §  317. 
of  judgment  debtor  may  redeem,  §  317. 
of  plaintiff  who  purchased  at  a  sale  under  his  own  judgment, 

§§  340,  347. 
of  purchaser  at  execution  sale,  secret  transfers  and  equities, 

how  affected  by,  §  336. 
right  of  to  control  the  execution,  §  108. 
ASSIGNMENT,  by  order  accepted  or  unaccepted,  §  170. 

by  purchaser  at  execution  or  judicial  sale,  §§  304g,  312,  328. 
conditions  against  do  not  prevent  sale  of  interest  of   vendee 

under  execution,  §  194. 
equitable  is  good,  §  170. 
for  benefit  of  creditors,  when  valid,  §  146. 
is  good  against  su(bsequent  garnishment,  §  170. 
notice  not  necessary,  §  170. 
of  certificate  of  purchase,  §  313. 
of  debt,  garnishee's  duty  to  plead,  §  170a. 
of  debts  not  due,  §  170. 
of  franchises,  §  170. 
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of  part  of  a  specific  fund  or  debt  is  good  in  equity,  §  170. 

of  salary  of  public  oflicer,  §  170. 

of  wages  to  be  earned,  §  170. 

jxreceding  garnishment,  effect  of,  §  170. 

preceding  garnishment,  Uiotice  of,  when  must  be  given,  §  170.^ 
ASSIGNMENT  FOE  BENEFIT  OF  CBEDITOKS,  badges  of  fraud 
in,  §  146. 

creditor's  bill  by  assignee  under,  §  431.     ' 

fraudulent  when,  §  145. 

garnishment  of  assignee  of  void,  though  the  property  might  be 
seized  by  the  officer,  §  159b. 

inventory,  failure  to  file,  §  146. 

Is  generally  valid,  §  146. 

must  be  unconditional,  §  146. 

preferring  one  creditor  to  another,  §  145. 

reservation  in,  for  benefit  of  assignor,  §  145. 

reservation  in,  for  benefit  of  assignor,  when  enforceable,  §  145. 

reservation  in,  of  power  to  declare  subsequent  uses,  §  145. 

retaining  possession  by  assignor,  §  152. 

schedule,  void  for  omissions  in,  §  146. 

statutory  formalities,  void  for  noncompliance  with,  §  14(5. 

void,  garnishment  of  proceeds  of,  §  150b. 

void,  when  may  be  treated  as,  by  execution  creditors,  §  146. 

what  renders  it  void,  §  146. 

when  valid  in  bankruptcy,  §  146,  note. 
ASSISTANCE,  writ  of,  against  whom  may  issue,  §§  37d,  350, 

writ  of,  in  favor  of  whom  may  issue,  §  37  d. 

writ  of,  notice  of  application  for,  §  37e. 

writ  of,  vacating,  §  37c. 

writ  of,  who  may  be  dispossessed  thereunder,  §  37d. 
ATTACHMENT,  creditor's  bill  based  on  lien  of,  §  427. 

exemption,  judgment  in,  whether  precludes  claim  of,  §  212. 

form  of  execution  when  property  is  already  attached,  §  41. 

homestead,  subsequent  claim  of,  whether  may  displace,  §  249a. 

how  levied,  §  282. 

la  chancery,  form  of,  §  47a. 

lien  of,  whether  lost  by  delay  on  issuing  execution,  §  25,  note. 

loss  of  property  alter,  by  fault  of  officer  falls  on  plaintiff,  § 
269. 

merger  of  lien  of,  into  Uen  of  judgment,  §  271b. 

ordeor  of  court  ^for  sale  of  attached  property  does  not  preclude 
the  assertion  of  exemption  rights,  §  214a. 

release  of  levy  under  execution,  effect  on,  §  271b. 

to  compel  obedience  to  decree,  proceedings  for,  §  37b. 
ATTESTATION,  amending,  §  00. 

clause  of,  form  of,  §  45. 

omission  of  clause  of,  §  45. 
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ATTORNEY,  authority  of  to  take  out  execution,  who  may  not  ques- 
tion, §  21. 

control  of  over  execution  is  subordinate  to  the  plaintifE's,  §  21. 

how  affected  hy  quashing  a  writ  issued  by  him,  §  80. 

issuing  of  execution  may  be  demaaded  by,  §  21. 

libraries  of,  when  not  exempt,  §  237. 

liability  of  for  wrongful  levies,  §  2ro. 

may  accept  delivery  of  seisin  under  an  extent,  §  383. 

money  in  hands  of  may  bC  garnished,  §  134. 

not  authorized  to  accept  less  than  the  full  amount  o^  the  writ, 
§  461. 

payment  to,  when  a  satisfaction,  §  442. 

power  of  over  the  execution,  §  108. 

power  to  order  release  of  defendant  after  an  arrest,  §  461. 

purchase  by  at  execution  sale,  when  must  be  held  in  trust  for 
his  client,  §  292. 

quashing  writs,  notice  of  motion  for,  service  of  upon,  §  74. 

revocation  of  power  of  by  assignment  of  judgment,  §  108. 

right  to  aid  of  in  supplemental  proceedings,  §  404. 

right  to  issue  execution,  §  21. 

when  affected  by  irregularities,  §  340. 

when  liable  for  wrongful  levies,  §  273. 

when  may  not  purchase  at  execution  sale,  §  292. 
ATJOTIONEEK,  conducting  the  sale,  purchase  in  the  interest   of   is 
not  permitted,  §  292. 

may  be  employed  to  cry  bids,  §  291. 

must  not  have  charge  of  sale,  §  291.  r 

AUCTION  SALES,  when  may  be  avoided  on  account  of  puffing,  § 

298. 
AUTHOR,  royiilties  of,  are  subject  to  creditor's  suit,  §  425. 

BAILEE,  garnishment,  when  subject  to,  §  161. 

interests  of,  when  not  subject  to  execution,  §  121. 

of  choses  in  action  is  not  subject  to  garnishment,  §  161. 
BAILMENT,  when  it  affects  right  to  take  goods  in  execution,  §  121. 
BANK-NOTES  are  subject  to  execution,  '§  111. 
BANKRUPTCY,  claim  for  exemption,  how  to  be  made  in,  §  210. 

does  not  avoid  execution  lien,  §  207. 

effect  on  prior  assignment  for  benefit  of  creditors,  §  146,  note. 

exemptions  allowed  in  proceedings  under,  §  210. 

exemptions,  general  orders  concerning,  §  210.         ^ 

jurisdiction  of  courts  of  bankruptcy  over  claims  for,  §  210. 

exemptions,  jurisdiction  of  the  bankruptcy  court  over,  §  211. 

exemptions,  proceedings  to  set  apart,  §  211. 

of  defendant  destroys  his  right  to  have  sale  vacated,  §  305. 

proceedings  in  state  courts  after,  §  207. 

when  it  makes  scire  facias  necessary,  §  84. 
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BANKRUPTCY  ACT  of  1898,  exemptions  allowed  by,  §  211. 

of  1898,  imj  unctions  in  aid  of  proceedings  in,  §  441a. 

of  1898,  judgments  and  other  demands  not  discharged  by,  § 
441a. 

of  1898,  liens,  enforcement  of  in  the  state  courts,  §  441a. 

of  1898,  summary  proceedings  to  compel  surrender  of  property, 
§  441a. 
BANKS,  check  or  draft  upon,  whether  operates  before   acceptance 

to  defeat  a  garnishment,  §  170. 
BENEFICIAIj  associations,  exemptions  of  moneys  due  from,  § 
164a. 

garnishment  of,  §  162. 
BICYCLES,  exemption  of  from  execution,  §  228. 
BID    AT    EXECUTION    SALE,  equity  will  compel  acceptance  of, 
§  293. 

none  but  the  highest  can  be  received,  §  293. 

of  infant  does  not  bind  him,  §  292. 

of  irresponsible  person,  may  be  rejected,  §  292. 

payment  of,  how  to  be  enforced,  §  301. 

payment  of.  how  to  be  made,  §  300. 

sale  vacated  for  improperly  refusing,  §  308. 

should  be  unconditional  and  for  cash,  §  300. 

when  may  be  released  on  account  of  puffers,  §  298. 

when  withdrawn  by  adjournment  of  sale,  §  288. 

who  entitled  to  bid,  §  292. 
BIDDER  at  chancery  sale,  court  will  compel  him  to  release  an  In- 
equitable advantage,  §  313a. 

at  chancery  sale,  jurisdiction  of  court  over,  §  313. 

may  have  sale  vacated  because  his  bid  was  not  recognized,  § 
305. 
BILL  TO  REDEEM,  when  sustainable,  §  322. 
BOND  OP  INDEMNITY,  breach  of,  when  occurs,  §  275. 

claimant  Is  not  restricted  to  action  on,  §  275. 

informal  may  be  enforceable.  §  275. 

officer  receiving  must  proceed  to  sell,  §  275. 

officer's  right  of  action  on,  §  275. 
BONDED  WAREHOUSES,  property  in  is  in  custody  of  law,  §  132. 
BOOK-ACCOUNTS  must  be  garnished,  §  112. 

not  subject  to  levy  and  sale,  §  1]2. 
BOOKS  01^  ACCOUNT,  levy  upon  is  not  a  levy  on  the  indebtedness 

shown  thereby,  g  2fi2a. 
BURDEN  OF  PROOF  between    garnishing  creditors  and    persons 
claiming  prior  assignments,  §  170. 

respecting  diligence  of  officers,  §  107. 

respecting  exemption  rights  and  claims,  §§  211,  215a. 
BUSINESS  PURPOSES,  use  of  homestead  foi-  is  no  waiver,  §  244. 
BUTTER,  exemption  from  execution,  §  230. 
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CAPIAS  AD  EESPONDENDUM,  affidavit  for,  §  453,  note, 
how  executed,  §  461. 
in  wliat  causes  to  issue,  §  451. 
liability  of  bfiil,  §  453,  note. 

statutes  extending,  §  451. 

undertaking  for,  §  453,  note. 

undertaking  to  release,  §  453,  note. 
CAPIAS  AD  SATISFACIENDUM,  abolition  of  by  statutes,  §  457. 

abuse  of,  §  456b. 

affidavit  for,  based  on  information  and  belief,  §  453a. 

affidavit  for,  by  vs'hom  may  be  made,  §  453a. 

affidavit  to  authorize,  statute  respecting  is  construed  strictly, 
§  453a. 

affidavit  to  authorize,  when  unnecessary,  §  453a, 

alias  writs  of,  §  457. 

alias  writs  of,  need  not  refer  to  prior  writs,  §  457. 

amending  and  quashing,  §  458. 

amendment  of  affidavit  for,  §  453a. 

arrest  of  minors,  lunatics,  and  married  women,  §  459. 

cannot  bo  executed  after  execution  of  another  writ,  §  4)54. 

cause  of  action  authorizing,  joinder  of  with  cause  which  does 
not  authorize,  §  453a. 

condition  imposed  on  quashing,  §  458. 

constitutional  limitations  upon  power  to  authorize,  §  451. 

corporation,  officers  of,  when  liable  to,  §  458a. 

criminal  prosecutions,  arrest  under  civil  process,  dui;ing,  §  459. 

deJined,  §  5. 

false  "imprisonment  under  action  for,  §  456a. 

form  of,  §  455. 

from  the  national  courts,  §  455. 

guardian  of  party,  when  subject  to,  §  45Sa. 

history  of,  §  451. 

Iiow  executed,  §  460. 

in  actions  against  attorneys,  factors,  agents,  §  452. 

in  actions  against  females,  §  452. 

in  actions  against  partnership  for  the  fraud  of  one  of  its  mem- 
bers, §  452. 

In  actions  against  persons  acting  in  a  fidiciary  capacity,  §  452. 

in  actions  against  principals  for  the  fraud  of  agents,  §  452. 

in  actions  against  public  officers,  §  452. 

in  action  based  on  fraud,  §  452. 

in  .actions  based  on  misrepresentations,  §  452. 

In  actions  for  breach  of  promise  to  man-y,  §  452. 

In  actions  for  fine  or  penalty,  §  452,  note. 

in  actions  for  injury  to  property,  §  452,  note. 

In  actions  for  personal  injuries,  §  452,  note. 

in  actions  for  seduction,  §  452. 
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in  actions  for  taking,  detaining,  w  converting  property,  §  452. 

in  actions  of  criminal  conversation,  §  432. 

in  actions  uniting  different  causes  of  action,  §  452. 

in  actions  where  defendant  has  i-emoved  or  disposed    of    his 
property,  §  452. 

in  what  cases  to  issue,  §  451. 

in  what  tases  to  issue  in  New  York,  §  452. 

irregulajjties,  §  456. 

joinder  of  cause  of  action  authorizing  with  one  which  does  not, 
§  45.3. 

joint  obligors,  exemption  of  one  from,  exempts  both,  §  458a. 

loss  of  right  to,  §  4511. 

malicious  prosecution  of,  §  4o6b. 

may  issue  at  the  same  time  with  other  writs,  §  454. 

nature  of  action,  when  authorizes,  §  453. 

nonresidents  coming  within  the  state  are  snbject  to,  §  458a. 

of  escape  and  recapture,  §  461. 

of  liability  for  escapes,  §  461. 

of  the  confinement  of  defendant  nnder,  §  461. 

of  the  death  of  defendant  in  -prison,  §  463. 

of  the  effect  of  an  arrest,  §  462. 

of  the  release  of  defendant  by  order  of  court,  §  465. 

of  the  release  of  defendant  by  payment  or  by  plaintiff,  §466. 

of  tlhe  release  of  defendant  by  plaintiff's  attorney,  §  466. 

of  the  release  of  defendant  with  plaintiff's  consent,  §  464. 

of  the  release  of  defendant  without  plaintiff's  consent,  §  463. 

order  of  court,  issuing  of,  whether  essential,  §  453. 

partnership,  liability  of  members  to,  §  458a. 

person  not  named  in  must  not  be  an'ested,  §  460. 

privilege  from  arrest  under,  §  459. 

reviving  judgment  after  arrest,  §  463. 

right  to  whether  must  appear  by  the  judgment,  §  453. 

satisfaction,  resulting  from  arrest  under,  §  461. 

second  arrest  under,  §  467. 

spendthrifts  and  infants,  when  not  subject  to,  §  459. 

writs,  judgments  for,  on  which  may  issue,  §  454. 

variances  between  and  the  judgment,  §  455. 

waiver  by  contract  of  right  to,  §  454a. 

waiver  of  right  to,  §  454. 

when  may  issue  without  a  prior  order  of  arrest,  §  453. 

when  void,  §  496. 

women,  whether  exempt  from,  §  458a. 
CAPIAS  IN  WITHEKNAM  defined,  §  4. 
CAPIAS  PRO  FINE  defined,  §  5. 
CAPIAS  UTOjAGATUM  defined,  §  5. 
CARE  to  be  taken  of  property  levied  upon,  §  270. 
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OAVEAT  EMPTOR  Is  the  rule  at  exeeiition  sales,  §§  301,  33i5. 
CERTIFICATE  OF  PURCHASE,  assignment  of,  by  deed,  §  313. 
assignment  of,  §  313. 
assignment  of,  how  made,  §  313. 
contents  of,  §  312. 
effect  of  absence  of,  §  312. 
effect  of  want  of  recording,  §  312. 
need  not  tie  acknowledged,  §  312. 
transfer  by  death  of  holder,  §  313. 
transfer  by  redemption,  §  321.. 
transfer,  when  presumed,  §  313. 
CHANCERY  tiAI.ES,  adjournment  of,  §  288. 

-advanced  or  upset  bids,  when  should  not  be  received,  §  304d. 
assignment  of  purchaser's  rights  before  confiiination,  §  304g. 
bid  at,  is  always  subject  to  approval  of  the  edurt,  §  304a. 
bidder  at,  is  a  quasi  party  to  the  suit,  §  313a. 
biddings  at,  how  made,  §  299. 

combinations  to  prevent  bidding,  reUef  because  of,  §  304g. 
conduct  of,  to  whom  given,  §  292. 

confirmation  of,  classification  of  grounds  for  denying,  §  304e. 
confirmation  of,  conveyance  before  is  void,  §  304a. 
confirmation  of,  cures  mere  irregularities,  §  3041. 
confirmation  of,  decree  of  can  make  no  change  in  terms,  cam 

Impose  no  conditions,  §  3041. 
confirmation  of  decree  of,  effect  as  res  judicata,  §  3041. 
confirmation,  denial  of  on  ground  of  surprise,  misappreihen- 

sion,  etc.,  §  304h. 
confirmation  of,  denying  because  bidder  has  obtained  uncon- 
scionable advantage,  §  304i. 
confirmation  of,  denying  for  inadequacy  of  price,  §  304  i. 
confirmation  of,  denying  for  Irregularities,  §  304f. 
confirmation  of,  effect  of  as  res  judicata,  §  3041. 
confirmation  of,  error  in  the  decree  constitutes  no  ground  for 

refusing,  §  304f . 
confirmation  of,  estopped  to  deny,  §  304a. 
confirmation  of,  failure  of  clerk  to  enter,  §  304a. 
confirmation  of,  irregularity  as  ground  for  refusing,  §  304f. 
confirmation  of,  necessity  for,  §  304a. 
confirmation  of,  opening  biddings  after,  §  304d. 
confirmation  of,  payment  does  not   become  due   until    after,. 

§304a. 
confirmation  of,  proceedings  to  obitain,  §  304b. 
confirmation  of,  purchaser  has  no  right  to  possession  before,. 

§  .304a. 
confirmation    of,   purchaser   not   liable    for   his    bid    before, 

§  304a. 


2748  INDEX. 

CHANCER?  SALES— Continued. 

confirmation  of,  refusal  because  advantage  has  been  obtained 

over  purchaser,  §  304j. 
confii-mation  of,  refusal  for  defects  in  title,  §  304k. 
confirmation  of,  refusing  for  misconduct  of  purchaser,  party, 

or  officer,  §  304g. 
confirmation  of,  setting  aside,  §  304  1. 

confirmation  of  should  not  be  refused  v^lthout  reason,  §  304e. 
confirmation  of,  transfers  before,   §  304a. 
confirmation  of,  vehen  may  be  pres.umed,  §  304a. 
conveyance  is  essential,  §  324. 
conveyance,  who  may  make,  §  324. 

cotenant,  purchase  by  of  interest  of  his  cotenant,  §  292. 
court  is  the  vendor,  §  313a. 
default  of  purchaser  -which  -will  authorize  proceedings  against 

him,  §  313c. 
defects  In  notice  of,  §  286. 

departui-e  from  the  directions  in  the  decree,  §  304f. 
fraud  or  other  misiconduct  antedating  the  entry  of  the  decree, 

§  304g. 
inadequacy  of  price  as  a   ground   for  refusing   confirmatioii, 

§  304 1. 
Inadequacy  of  price  resulting  from  error  in  the  decree,  §  304f . 
irregularities  in  issuing  the  execution  or  order  of  sale,  §  304f. 
irregularities  in,  right  of  injured  party  to  waive,  §  304f. 
Jurisdictional  defects  as    grounds  for    refusing    conflxmatlon, 

§  304f, 
master's  approval,  §  304b. 
misrepresentation  and  other  fraud  as^  a  ground  for  refusing 

confirmation,  §  304g. 
notice  given  to  warn  bidders,  §  304g. 
notice  of,  how  given,  §  285a. 
notice  of,  inotioi).  to  confirm,  §§  304b,  304c. 
notice  to  pnrchasOT  before  confirmation,  §  304a. 
opening  the  biddings,  §  304!d. 

opening  the  biddings,  practice  of  is  becoming  obsolete,  §  304d. 
order  for  payment  of  purchase-money  and  service  of  §  313c. 
particulars  and  conditions  by  whom  prepared,  §  285a. 
parties  when  may  purchase  at,  §  292. 
payment  of  bid,  first  steps  toward  obtaining,  §  313b. 
payment  of  bid,  order  to  purchaser  to  make,  §  313c. 
payment  of  installments,  resale  to  compel,  §  313e. 
payment  of  purchase-money  how  may  be  enforced  §  313e. 
purchaser  is  quasi  party,  entitled  to  notice  of  all  proceedings 

affecting  him,  §  304c. 
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redemption,  right    of,  prevents  vacating    for    inadequacy  of 
pa-ice,  §  304  i. 

release  of  purcliaser  after  confirmatdon,  §  313c. 

repoi't  of  the  sale,  how  obtained,  §  3041). 

report  of,  action  on,  how  obtained,  §  3(Mb. 

resale  on  default  in  paying  installments  §  313e. 

resale  when  may  be  ordered,  and  proceedings  therefor,  §  313d. 

reserved  bidding,  order  for  should  be  obtained,  §  298. 

surprise  or  mistalce   as  a   ground  for  resisting   confirmation, 
§  304h. 

vacating  after  confirmation,  §  304 1. 

what  person  or  officer  may  make,  §  291. 
CHANGE  OF  POSSESSION  AFTER  SALE,  bailee  purchasing  prop- 
erty bailed  is  not  required  to  make,  §  153. 

concurrent  possession  of  vendor  and  vendee,  §  155. 

conditional  sales,  whether  require  a,  §  152a. 

cotenant  pui-chasing,  when  need  not  make,  §  153. 

evidence  required  to  rebut  presumption  of  fraud,  §  150. 

how  long  the  vendee's  possession  must  continue,  §  156. 

instances  of  sufficient,  §  153,  note. 

of  earn  in  cribs  or  bins,  what  sufficient,  §  153. 

of  growing  crops,  w^hat  sufficient,  §  153. 

of  horse  running  on  a  range,  §  153. 

of  livestock  by  changing  the  brand,  §  153. 

on  a  sale  by  a  cotenant,  §  153. 

on  a  sale  by  a  husband  to  his  wife,  §  155. 

on  a  sale  by  one  member  of  a  family  to  another,  §  155. 

on  sale  of  cattle  on  a  range,  §  153,  note. 

on  sale  of  charcoal  in  pits,  §  153,  note. 

on  sale  of  exempt  property,  §  153. 

on  sale  of  furniture  in  hotel,  §  153,  note. 

on  sale  of  lumber  in  piles,  §  153,  note. 

on  sale  of  property  by  bailor,  §  153. 

on  sale  of  property  in  warehouse,  §  153,  note. 

on  sale  of  vessels,  §  153,  note. 

on  the  purchase  of  a  store  and  the  goods  therein,  §§  153,  154. 

on  transfer  by  parent  to  child,  §  155. 

recapitulation  of  authorities,  §  150. 

required  at  auction  sales,  §  151. 

tardy  possession  is  inoperative,  §  154. 

the  vendee's  possession  must  be  open,  exclusive,  unequivocal, 
and  notorious,  §  155. 

want  of  as  evidence  of  fraud,  rule  in  Englajid,  §  147. 

■want  of  as  evidence  of  fi-aud,  rule  in  United  States,  §§  148,  149. 

want  of,  what  sufficiently  explains,  §  149. 
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CHANGE  OF  POSSESSION  AFTER  SALE-ContinuedL 
what  acts  are  sufficient  to  acoomplisi,  §  155. 
what  sufficient,  §  355. 

when  not  required  In  absolute  transfers,  §  151. 
when  not  required  in  marriage  settlements,  §  1511. 
when  not  required  in  sales  under  execution,  §  151. 
when  symbolical  delivery  will  suffice,  §  153. 
when  the  change  of  possession  must  be  made,  §  154. 
where  property,  when  sold,*is  in  possession  of  the  law,  §  153. 
Whether  required  In  transfers  to  secure  debts,  §  152. 
whethcir  required  on  sale  of  bulky,  ponderous  articles,  §  153. 
whether  required  on  sale  of  growing  crops,  §  153. 
whether  required  under  assignment  for  benefit  of   creditors, 

§152. 
CHATTEL  MORTGAGE,  fraudulent,  when  is,  §  145. 
in  excess  of  amouut  of  debt,  §  145. 
levy  on  property  subject  to,  without  tendering  the  mortgage 

debt,  §  254. 
permitting  mortgagor  to  remain  in  possession  and  malie  sales, 

§  145. 
CHECK  OR   DRAFT  for  part  of  a  specified  fund,  operates  as  aa 

equitable  assignments,  §  170. 
garnishment  of  bailee  of,  §  161. 
on  banks,  whether,  before  acceptance,  operates  as  an  equitable 

assignment,  §  170. 
CHOSES  IN  ACTION,  assignment  of,  §  170. 

bailee  of,  whether  may  be  garnished,  §  161. 

belonging  to  married  women,  §  128. 

creditors'  suit,  whether  subject  to,  §  425. 

due  to  or  from  two  or  more  persons,  §  169. 

for  damages  cannot  be  garnished,  §  167. 

for  torts  cannot  be  garnished,  §  167. 

how  levied,  §  262a. 

in  judgment  cannot  be  garnished,  §  166. 

in  suit,  when  may  be  garnished,  §  1G6. 

negotiable,  cannot  be  garnished,  §  168. 

not  due  may  be  garnished,  §  165. 

not  within  the  state,  bailees  of  are  not  subject  to  garnishment, 

§161. 
of  married  woman,  when  subject  to  execution,  §  127. 
only  choses  payable   in  money  are  subject  to  garnishment, 

§163. 
only  choses  payable  imconditlonally  axe  subject  to  garnish- 
ment, §  164. 
only  legal  choses  are  subject  to  garnishment,  §  162. 
sequestration  of,  §  125a. 
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situs  of,  for  tlie  purpose  of  garnislimeiit,  §  209. 

whether  subject  to  creditor's  suit,  §  425. 

whether  subject  to  executioa,  §  112. 
OHUROH  PEOPEKTY  AND  OEMETEKIES,  when  stil)ject  to  exe- 
cution, §  172. 
CITY,  execution  against,   §  22. 

property  of,  when  subject  to  execution,  §  126. 

waiver  by  of  exemption  from  g-amishment,  §  133. 

whether  officer  of  can  he  garnished,  §  133. 
CLAIM  AND  DELIVERY,  talking  property  of  stranger  to  the  suit, 

§254. 
CLAIM  OF  PROPERTY  UNDER  LEVY,  by  whom  may  be  made, 
§277. 

compelling  interpleader,  §  278. 

form  of,  §  274a. 

liability  of  officer  who  yields  to,  §  275. 

notice  of,    §   274a. 

proceedings  on,  effect  of,  §  277. 

proceedings  to  obtain  indemnity,  §  275. 

release  on  making  of,  does  not  preclude  subsequent  levy,  §  275. 

statutes  requiring  to  precede  action  for,  §  274a. 
CLASSIFICATION  oif  cases  where  alias  writs  may  issue,  §  48. 

of  executions,  §  2. 

of  executions  against  chattels,  §  7. 

ot  executions  agains.t  lands,  §  6. 

of  executions  against  the  person,  §  5. 

of  executions  as  treated  in  this  worls,  §  8. 

of  executions  in  actions  to  recover  personalty,  §  4. 

of  executions  in  real  actions,  §  3. 

of  personal  property  subject  to  execution,  §  109. 

of  returns  on  executions,  §  356. 
CLERK  OF  COURT,  disqualification  of,  to  issue  execution,  §  23. 

liability  of  for  wrongful  issuing  of  execution,  §§  23,  57. 

property  in  his  hands  is  not  snbject  to  execution,  §  130. 
CLOUD  ON  TITLE  defined,  §  438. 

sale  to  create  will  be  enjoined,  §  438. 
CODEFENDANT  may  bid  at  execution  sale,  §  292.^ 
COLLEGES,  s.eholarships  in,  whether  subject  to  execution,  §  110. 
COMBINATION  AMONG  BIDDERS,  agreements  for,  no  cause  of 
action  can  arise  upon,  §  297. 

vacating  sales  because  of,  §  297. 

when  fraudulent,  §  297. 
COMMISSIONER,  purchase  by,  at  his  own  sale,  §  292. 
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COMMON  CAERIBR,  garnisiiment  of,  §§160,  163. 

gamishmeiit  of,  for  property  out  of  the  state,  §  160. 
garnishment   of,    when   holding   property    as   warehouseman, 
§  160. 
COMMUNITY  PROPERTY  is  subject  to  execution  against  the  hus- 
band, §  172. 
COMPETITION,  combinations  and  devices  to  prevent,  §  297. 
vacating  sales  for  prervention  of,  §  297. 

whether    sales  ai'e  void  because   competition  was   prevented, 
§  297. 
CONDITION  BROKEN,  right  of  re-entry  for,  not  subject  to  execu- 
tion, §  172. 
CONDITIONAL  SALE,  calling  a  contract  a  conditional  sale,  does- 
not  change  its  legal  effect,  §  124. 
change  of  possession,  not  required  after,  §  152  a. 
consignments  of  goods,  when  are,  §  124. 
effect  of,  against  creditors,  §  121. 
question  whether  contract  Is  conditional  sale  6r  a  mortgage, 

§124. 
statutes  respecting,  §  124. 
tests  to  determine  what  is,  §  124. 
vendee  has  no  interest  subject  to  execution,  §  124. 
what  is  a,  §  124. 

when  made  by  insolvent  is  fraudulent,  §  144. 
CONDITIONS  PRECEDENT,  estate  which  is  to  vest  upon  happen- 

ing  of,  is  not  subject  to  execution,  §  172a. 
CONDITIONS  SUBSEQITENT,  estate  liable  to  be  defeated  by,  is 
subject  to  execution,  §  172  a. 
Tight  to  enter  for  breach  of,  is  not  subject  to  execution,  §  172  a. 
CONFIRMATION.     See  Chancery  Sales. 

CONFIRMATION  OF  EXECUTION  SALES,  appeal  from  order  of,. 
§311. 
difference  between  execution  and  judicial  sales,  §  311. 
effect  of,  §  311. 
gi'ounds   for  resisting,    §  311. 
into  what  the  court  may  examine,  §  311. 

officer  should  retain  proceeds  of   sale  tUl  after  confirmation, 
§  311. 
CONFLICT  OP  LAWS,  exemptions,  lex  fcri  controls,  §  200. 

homestead,  law  in  force  at  the  creation  of  the  debt  controls, 

§  249. 
law  of  sitns  determines  whether  property  is  subject  to  execu- 
tion, §  109a. 
CONSIDERATION,  future  support  of  the  gr.antor,  §  143. 
inadequacy  as  evidence  of  fraud,  §§  140,  142. 
marriage  as  a,  §  142. 
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must  all  he  paid  to  protect  pureliaseTS  wltliout  notice,  §  S44. 

must  t>e  legal,  §  142. 

obligations  not  enforceable  because  of  the  statute  of  frauds^ 
§142. 

obligations,  the  release  of  which  does  not  constitute,  §  142. 

outlawed,  and  other  nonenf oroeable  obligations,  as  a,  §  142.. 

pre-existing  debt  as  a,  §  344. 

requisite  to  constitute  a  bona  fide  purchaser,  §§  141,  344> 

valuable,  need  not  consist  of  money  or  property,  §  142. 

want  of,  is  evidence  of  fraud,  §  140. 

wife's  services  to  husband,  or  child's  to  parent,  when  not  a 
valuable,  §  142. 
CONSTITUTIONAL  LAW,  appralsiement,  statutes  respecting,  when 
cannot  operate  retroactively,  §  284. 

homestead,  act  of  Congress  exempting  from  execution  for  a 
debt  created  before  the  issuing  of  the  patent,  §  230. 

Imprisonment  for  debt,  when  may  be  authorized,  §§  451,  454. 

statutes  changing  the  law  of  redemption,  §  315. 

statutes  changing  the  law  of  sales  under  execution,  §  294. 

statutes  defeating  execution  liens,  §  195. 

statutes  impairing  right  of  owner  of  property  to  sue  officer 
wrongfully  levying  thereon,  §  275. 

statutes  limiting  owner  of  property  wrongfully  levied  on  to  an 
action  on  a  bond  of  Indemnity,  §  275. 

statutes  of  exemption,  §  219. 

statutes,  requiring  payment  of  purchase  price  before  recover- 
ing land  sold  at  a  void  sale,  §  351a, 

statutes  staying  execution,  §  34. 

supplemental  proceedings,  contempts  in,  punishment  of,  §  421. 

void  sales,  statutes   requiring  repayment  of  purchase '  price, 
§  351a. 

wnits  dependent  of  unconstitutional  statutes,  protection  to  offi- 
cers in  enforcing,  §  100. 
CONSTEUOTION   AND    INTERPEETATION    of    answer  of   gar- 
nishee, §  415. 

of  officer's  returns,  §  362. 

of  statutes  of  exemption,  §  208. 
CONTEMPT  OF  COURT,  alimony,  failure  to  obey  order  for  pay- 
ment of,  §  8. 

appellate  proceedings  as  a  defense  to,  §  37b. 

constitutionality  of  statutes,  punishing  disobedience  of  orders 
in  supplemental  proceedings,  §  421. 

decrees,  enforcement  of,  demand  is  essential,  §  37b. 

decrees,  proceedings  to  punish  disobedience  to,  §  37b. 

defenses  to  proceedings  for,  §  37b. 
Vol.   III.— 173 
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how  punished  in  supplemental  proceedings,  §  421. 
in  supplemental  proceedings,  power  to  punish,  §  421. 
judgment  at  law,  failure  to  obey,  or  to  aid  in  enforcing,  is  nd; 

a,  §8. 
jurisdiction  to  punish,  how  acquired,  §  37  b. 
obstructing  an  oflicer  charged  with  the  execution  of  process  is, 
§S. 
CONTINGENT  DEBTS,  garnishment  ^f,  §§  KM,  165. 
CONTINGENT  ESTATP:S,  wlien  subject  to  execution.  §  172a. 
OONTINGFONT  REMAINDEES,  whether  subject  to  execution,  §  178. 
CONTKIBXJTION  between  defendants,  plaintifC  should  not  seek  to 

destroy  right  of,  §  108. 
CONVEYANCE  before  confirmation  is  Toid,  §  304a. 

conditions  in,  divesting  title  on  insolvency  of  grantee,  §  189a. 
conditions  in  restraint  of  alienation,  §  189a. 
intended  as  a  mortgage,  interest  of  the  grantee,  whether  sub- 
ject to  execution,  §§  192,  194. 
mistalje  in,  may  be  corrected  notwithstanding  intervening  exe- 
cution lien,  §  1!^. 
to  complete  judicial  sale,  §  324. 
to  assignee  of  purchaser,  §  328. 
voluntary,  subsequent  creditors,  when  may  assail  and  avoid, 

§136. 
uurecopded,  conflict  between  and  execution  liens,  §  195. 
(See  Fraudulent  Transfers;  Deed  of  Sheriff.) 
COPYHOLD  ESTATES  are  not  subject  to  execution,   177. 
COPYRIGHT,  whether  subject  to  execution,  §  110. 
CORPORATION,  capias  ad  satisfaciendum,  ofl[icers  of,  whether  lia- 
ble to  arrest  under,  §  45Sa. 
creditor's  bill,  to  coerce  payment  of  subscription,  §  424. 
director  cannot  buy  its  effects  at  execution  sale,  §  292. 
dii'ector  of,  purchase  by  of  property  of  at  an  execution  sale, 

§292. 
effect  of  sale  of  its  franchises  and  property,  §  180. 
foreclosure  sale,  purchaser's  right  to  incorporate,  §  180.. 
foreign,  garnishment  of  shares  of  stock  of,  §  159. 
franchise  of,  cannot  be  sold  under  execution,  §§  348,  126a,  179. 
franchises  of,  what  not  subject  to  execution,  §§  126a,  179. 
ga.mlshment  of  agents  of  for  moneys  on  their  bonds,  §  160a. 
garnishment  of  foreign  for  debts  due  to    creditors  of    their 

domicile,  §  161a. 
garnishmejit  of  in  one  state  fpr  a  debt  created  within  and  due 

to  a  citizen  of  another,  §  209. 
garnishment  of  shares  in  stock  of,  §  150. 
garnishment  of  stockholder  on  unpaid  subscriptions,  §  164. 
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how  to  be  garnished,  §  400. 

insolvent,  property  of,  whether  subject  to  execution,  §  125b. 

preferences  by  Insolvent.   §   125b. 

property  of,  may  be  S'Old  under  exeeution,  §  348. 

purchaser's  rights  under  execution  or  foreclosure  sale,  §  180. 

quasi  public,  property  of,  whether  subject  to  execution,  §  126a. 

sale  of  property  and  franchises  of  does  not  destroy,  §  180. 

secret  liens  and  transfers  of  stock  of,  whether  affects  pur- 
chasers at  execution  sialas,  §  348. 

shares  in,  how  levied  UTwn,  §  262a. 

stock  in,  effect  of  sale  of,  §  348. 

stock  in,  when  may  be  sold,  §  348. 

stock  in,  shares  of   in  corporation   not   organized  for  profit, 
S112a. 

stock  in,  shares  of  in  foreign  corporations,  where  subject  to 
exeeution,  §  112a. 

stock  in,  possession  of  certificate  of  by  levying  officer,  §  112a. 

stock  in,  shares  of,  situs  of  for  purposes  of  execution,  §§  112a, 
202a, 

stock  in.  shares  of,  whether  subject  to  exeeution,  §  112a. 

stockholders,  execution  against,  §  22. 

stockholders  may  buy  its  efi:eets  at  execntion  sale,  §  292. 

supplemental  proceedings  against,  §  3S8a. 

trust  fund,  property  of  does  not  constitute  a,  §  125b. 

when  may  be  garnished,  §  410. 
COST  BILLS,  execution  for  without  judgment,  §  17. 
COSTS,  exemption  rights  against  judgments  for,  §  217. 
COtTENANTS,  either  may  select  an  appraisier,  §  375. 

exemption  of  property  of,  from  execution,  §  221. 

exemptions  in  favor  of,  §  221. 

extending  the  lands  of,  §  380. 

extent  on  part  of  the  lands  held  by  a  cotenant,  §  380. 

homestead,  on  lands  held  by,  §  243. 

levy  on  interest  of,  how  made,  §  254a. 

may  buy  property  of  cotenancy  at  execution  sale,  §  29&. 

no  delivery  of  possession  required  when  he  sells  his  moiety, 
§153. 

ptoperty  of,  how  levied  upon,  §§  125,  254. 

property  of,  subject  to  execution,  §  125. 

redemption  by,  §  320. 

right  to  claim  exempt  property,  §§  221,  S43. 
COUNTY,  execution  against,  §  22. 

officer  of,  when  cannot  be  garnished,  §  132. 

property  of,  when  subject  to  execution,  §  126. 
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COURTS  OF  UNITED  STATES,  arrest  of  defendant  on  execution 
from,  §  455. 

supplemental  proceedings  on  judgments  of,  §  397. 
COURTS    WHICH   MAY   ISSUE    EXECUTION,  American  courts,. 
§  11. 

chancery  courts,  §  10.  ' 

destruction  of  court  destroys  power,  §  12. 

execution  issued  out  of  wrong  court  is  void,  §  15. 

on  transcript  from  other  courts,  §  14. 

wlien  judgments  are  removed  on  appeal,  §  13. 
COWS,  exemption  of,  includes  butter  made-  from  their  milk,  §  230. 

exemption  of,  includes  heifers,  §  230. 
CREDITORS,  assignment  for  benefit  of,  §  146. 

contingent  claims,  holders  of,  §  137a. 

holders  of  claim  for  breach  of  warranty,  §  137a, 

bolder  of  claim  for  libel,  §  137. 

holders  of  demand  not  yet  due  are,  §  137a. 

judgments  in  favor  of,  relate  bacli  to  date  of  contracts,  §  137a, 

one  holding  claim  for  damages,  §  137a. 

transfers  to  defraud,  §§  136,  146. 

what  ones  may  redeem,  §  317. 

who  are,  §  137a. 
(See  Fraudulent  Transfers.) 
CREDITORS'  SUIT  IN  EQUITY,  administration  of  estates  in  pro- 
bate and  surrogate  courts,  when  preclude  proceedings  by, 
§424. 

administrators  and  executors,  when  may  maintain,  §  431. 

admitted  claims,  whether  will  sustain  where  there  is  no  judg- 
ment, §  437. 

against  stocliholders  in  insolvent  corporation,  §  424. 

alimony,  decree  for  will  sustain,  i  427. 

alimony,  judgment  for  whether  subject  to,  §  425. 

all  ci-editors,  when  may  share  in  tlfe  proceeds  of,  §  432. 

appointment  of  receivers  or  assignees  in  insolvency,  when  cred- 
itors may  sustain,   notwithstanding,  §  431. 

assignee  may  sustain,  §  431. 

bastardy  proceedings,  judgment  in  will  sustain,  §  427. 

by  assignee  in  bankruptcy,  §  431. 

by  assignee  of  judgment  creditor,  §  431. 

by  executor  or  administrator,  §  431. 

oaanot  be  sustained  where  there  is  a  remedy  at  law,  §  426. 

cannot  compel  defendant  to  exercise  a  discretion  in  favor  of 
his  creditor,  §  425. 

choses  in  action,  whether  subject  to,  §  423. 

complainant  may  sue  for  his  sole  benefit,  §  432. 

contingent  remainder,  whether  subject  to,  §  178. 
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cross-bills  in,  §  433. 

custody  of  law,  property  in,  whether  may  be  reached  by,  §  425. 
custody  of  law,  property  is  not  placed  in  by,  §  135a. 
defendants,  who  may  be,  §  438. 
discovery  in  aid  of  execution,  bills    of,  when    maintainable, 

§424. 
«xeeution,  issue  of,  what  sufficient  to  supiwrt,  §  428. 
■execution,  issue  of,  return  of  made  at  request  of  plaintiff  be- 
fore the  return  day,  §  428. 
execution,  return  of,  when  conclusive,  §  428. 
execution,  return  of,  when  need  not  precede,  §  428. 
■exeeutioD,  return  of,  when  sufficient  to  support,  §  428. 
execution,  tx)  what  county  should  be  issued,  §  428. 
fraudulent  transfers,  remedy  at  law  being  adequate,  they  will 

not  be  S'et  aside,  §  426. 
:grantor,  when  necessary  party  defendant,  §  433. 
heirs,  interests  of,  when  subject  to,  §  425. 
homestead^  when  may  be  sold  in,  §  250a, 
in  what  cases  must  be  supported    by  return  of   nulla  bona, 

§§  428,  429. 
injunction  in,  §  424. 
joinder  of  parties  plaintiff,  §  432. 
judgment,  absence  of,  when  excused,  §  427. 
judgment  against  the  fraudulent  grantor,  whether  may  be  rec- 

og'Mzed  as  lien  on,  §  434. 
judgment,  death  of  debtor,  when  excuses  absence  of,  §  427. 
judgment  must  ordiniarily  precede,  §  427. 
judgment  recovery  upon  in  another  state,  does  not  create  a 

merger,  §  427. 
judgment  to  support  must  create  a  personal  liability,  §  427. 
legal  remedy,  pui-suit  of  must  be  bona  fide,  §  428. 
legal  remedy,  when  does  not  preclude,  §  426. 
lien  acquired  by  the  suit,  §  434. 
lien  created  by,  §  135a 

lien  of  other  execution  creditors  not  displaced  by,  §  207. 
lien  of,  when  complainant  sues  for  others  as  well  as  himself, 

§434. 
liens  pre-existing,  when  not  affected  by,  §  434. 
lien,  whether  necessary  to  support,  §  427. 
limitations,  statutes  of,  when  begin  to  run  against,  424a. 
may  compel  discovery,  §  424. 
may  reach  equitable  assets,  §  424. 
may  remove  fraudulent  obsitructions,  §  424. 
mistake,  obstructions  due  to,  may  be  removed,  §  424. 
national  courts,  state  statutes  axe  not  adopted  by,  §  427. 


2758  INDEX. 

CEEDITOKS'  SUIT  IN  EQUITY— Continued. 

national  courts,   when  will    sustain    on    judgments  of  state- 
courts,  §  427. 

mew  remedies,  when  do  not  supplant,  §  424. 

non-residents,  when  siistainaWe  against  without  a  judgment, 
at  law,  §  427. 

objects  of,  §  424. 

obstruction  to  execution,  though  not  fraudulent,  may  be  re- 
moved, §  424. 

obstructions  which  justify  a  resort  to,  §  424. 

parties  defendant,  §  433. 

personal  property  is  subject  to,  §  425. 

persons  who  may  maintain,  §  431. 

proceeds  of  fraudulent  transfers,  accounting  for  may  be  com- 
pelled in,  §  425. 

priority  between  different  claimants,  §  431. 

property  situate  in  other  states  and  there  subject  to  execution 
constitutes  no  defense  to,  §  426. 

property  which  may  he  reached  by,  §  425. 

provisions  which  will  protect  trust  estates  from,  §  189a. 

receiver,  appointment   of  in,  operates  as  an  equitable    levy, 
§  185a. 

receiver  in,  §  424. 

receiver,  right  of  to  prosecute,  §  431. 

public  officers,  salaries  of  are  not  subject  to,  §  425. 

relief  which  may  be  granted  in,  §  424. 

remedy  at  law,  which  will  preclude  a  resort  to,  §  426. 

restrictions  upon  the  power  of  the  court  to  grant  relief  in, 
§  424. 

rules    governing,  when,   apply  to    supplemental   proceedings, 
§  394. 

sharing  of  other  creditors  therein,  §  432. 

simple  contract  creditors,  statutes  authorizing  stilts  by,  §  427. 

subrogation,  person  entitled  to,  may  maintain,  §  431. 

supplemental  pi-oceedings,  whether  and  to  what  extent  sup- 
plant, §§  394,  424. 

to  reach  insurance  policy  on  debtor's  life,  §  425,  note. 

to  reach  patent  rights,  trademarlis,  royalties,  etc.,  §  425. 

to  remove  fraudulent  obsti'uetions,  execution  need  not  have? 
been  returned,  §  430. 

to  vacate  fraudulent  judicial  sale,  §  425. 

torts,  causes  of  action  for,  whether  subject  to,  §  425. 

torts,  judgments  founded  on*  will  sustain,  §  427. 

what  judgments  will  support,  §  426. 

whether  supplemental  proceedings  supersede,  §  894. 
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CRIMINAL  PROSECUTIONS,  a,rrest  under  civil  process  of  person 
in  court  in  response  to,  §  439. 

levy  made  through  aid  of,  §  269a. 
CROI'PERS,  who  are,  and  when  and  how  interests  of  may  be  sub- 
jected to  execution,  §  122. 
CROPS,  entireties,  grown  on  lands  held  by,  when  and  whether  sub- 
ject to  execution,  §  113. 

how  levied  upon,  §  263. 

levy  on,  how  made,  §  263. 

possession  to  be  delivered  to  plaintiff  in  ejectment,  §  473. 

produced  on  homesteads,  exemption  of  fi'om  execution,  §  247a. 

purchaser  of  land  at    execution  sale,  when  acquires    title  to 
crops  therein,  §  349b.  . 

raised  on  homestead,  whether  subject  to  execution,  §  247a. 

severance  of  before  sale  of  realty  under  execution,  §  34&b. 

what  are  subject  to  execution,  §  113. 
(See  Growing  Crops.) 
CUSTODY  OF  LAW,  arrest,  property  talsen    from    prisoner  under, 
§  270. 

bonded  warehouses,  property  in,  §§  132,  160. 

court,  money  deposited  in  without  authority,  §  130. 

creditor's  bill  does  not  place  property  in,  until  a  receiver  is 
appointed,  §  13oa. 

creditors'  suits,  v/hether  may  reach  property  in,  §  425. 

garnlsliment  of  property  In,  §  IS^a. 

invalid  levy,  or  Invalid  writ,  whether  can  place  property  in, 
§  135. 

junior  writ,  levy  of,  whether    excludes    subsequent   levy  of 
senioi-  writ,  §  130. 

levies  on  property  already  levied  upon,  §§  135,  136,  267. 

money  in  hands  of  attorney,  §  134. 

property  iu  is  not  subject  to  execution,  §  120. 

property  seized  by  sequestration,  §  123a. 

purchase  price,  writ  for,  whetheir  may  be  levied  notwithstand- 
ing the  prior  levy  of  another  writ,  §  130. 

replevin,  chattels  seized  under  writ  in,  §  468. 

termination  of,  §  135b. 

the  rule  that  property  in  is  not  subject  to  execution  extends  to 
administrators,  executors,  and  guardians,  §  131. 

the  rule  that  property  in  is  not  subject  to  execution  extends 

to  federal,  state,  and  county  officials,  §  132. 
the  rule  that  property  in  is  not  subject  to  execution  extends 

to  municipal  corporations,  §  133. 
the  rule  that  property  in  is  not  subject  to  execution  extends 

to  receivers  and  assignees,  §  120. 
the  rule  that  property  in  is  not  subject  to  execution  extends 
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to  sheriilEs,  constables,  clerks,  and  justices,  §  130. 

though  property  is  not  in  possession  of  an  officer,  §  13.5. 

CUSTOM  HOUSli],  garnishment  of  property  in  bond  in,  §§  132,  160. 

CUSTOMS   OFFICERS,  goods  in  possession   of   are  in  custody  of 

law,  §  132. 

DAMAGES,  claim  for  caimot  be  garnished,  §  167. 

exemplary,  for  an  unlawful  levy,  when  proper,  §§  272,  273. 

exemplary,  for  taking  and  selling  exempt  property,  §  215b. 

for  failure  to  return  an  execution,  §  368. 

garnishment  of  claim  for,  §  167. 

may  be  recovered  for  not  levying,  §  252. 

measure  of  for  a  wrongful  levy,  §§  272,  273. 

measure  of  for  levy  on  mortgaged  chattels,  §§  272,  273. 

measure  of  for  taking  exempt  property,  §  215b. 

measure  of  in  actions  for  false  returns,  §  368. 

measure  of  in  actions  on  bonds  of  indemnity,  §  275a. 

measure  of  in  actions  respecting  exempt  chattels,  §  215b. 

■vindictive  for  taking  exempt  chattels,  §  215b. 

what  tb  be  recovered  for  not  returning  execution,  §  368. 
(See  Inability.) 
DATE,  Indorsed  on  writ  as  that  of  its  reception,  whether  conclnslve, 

§98. 
DATE  OF  EXECUTION  at  common  law,  §  45. 
DEATH  OF  PARTIES,  abatement  of  execution  on  account  of,  §  37. 

execution,  after,  quashed,  §  77. 

issue  of  execntlon  after,  §§35,  36. 

of  defendant,  does  not  destroy  execution  lien,  §  1G5. 

of  purchaser,  gives  his  heirs  or  administrator  right  to  a  deed, 
§  313. 
♦  sequestration,  writ  of,  issued  after,  §  37a. 

sheriff's  deed  may  be  executed  after,  §  328. 

when  renders  scire  facias  necessary,  §  85. 
DEBTOR,  absconding,  right  of  family  of  to  exemption,  §§  212,  222, 
223. 

absconding,  forfeiture  by  of  right  to  exemptions,  §§  209,  212. 

when  he  may  pay  to  officer  holding  a  writ  against  his  cred- 
itor, §  423. 
DEBTS  against  which  a  homestead  exemption  cannot  be  asserted, 
§249. 

torts,  claim  arising  out  of,  whether  are  debts,  §  219b.     , 
DEBTS  SUBJECT  TO  GARNISHMENT  after  an  award,  §  166. 

after  default,  §  166. 

after  judgment,  §  190. 

after  suit  brought,  §  166. 
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DEBTS  SUBJECT  TO  GARNISHRIENT— Continued, 
after  yerdict,  §  166. 

assignment  of  debt,  acceptance  not  essential,  §  170. 
assignment  of  de/bt,  equitable  is  suffleient,  §  170. 
assignment  of  debt,  order  or  draft,  when  effective  as  a,  §  170. 
but  must  be  certain  to  become  due,  §  105.     ' 
claim  of  partner  against  his  copartner,  §§  167,  169. 
claims  against  insurance  companies,  §  161a. 
claims  for  unliquidated  damages,  §  167. 
checlj  in  the  hands  of  a  third  person,  §  161,  note, 
damages  due  for  wrongful  attachment,  §  167. 
debt  which  gamisihee  has  the  option  of  paying  by  a  note,  §  163. 
domicile  of  creditor,  whether  controls,  §  161a, 
due  from  two  or  more  persons,  §  160. 
due  on  negotiable  note,  §  168. 
due  to  two  or  more  persons,  §  169. 
effect  of  assignment  of,  §  170. 

equitable  causes  of  action  are  not  subject  to,  §  162. 
executors  and  administrators,  moneys  due  from,  §  159a. 
foreign  coi-p orations,  debts  due  from,  §  161a. 
for  insurance,  §  §  167,  164a. 
moneys  due  from  trustees,  §  162. 
moneys  paid  as  usurious  interest,  §  162a. 
moneys  to  become  due  on  uncompleted  contract,  §  164. 
moneys  which  are  sub.1ect  to  forfeiture,  §  164. 
municipal  corporations,  moneys  due  from,  §  159a. 
must  be  due  in  coin,  §  >163. 
must  be  legal  assets  or  demands,  §§  159a,  162. 
must  not  be  contingent,  §  164.  , 

need  not  be  due,  §  165. 
of  agent  or  servant,  for   moneys  belonging   to  his  principal, 

§  160a. 
optional  rights,  §  162a. 
]>ensions,  moneys  due  for,  §  159a. 
personal  privileges,  §  162a. 
receivers,  moneys  due  from,  §  150a. 
rents,  §  164. 

situs  of,  for  the  purposes  of,  §§  161a,  209. 
stockholder,  for  assessments  or  calls  not  levied,  §  162a. 
ticket-seller,  for  moneys  belonging  to  railroad,  §  160a. 
tort,  claims  founded  on,  §  167. 

treasurer,  for  moneys  belonging  to  corporation,  §  160a.» 
wages  assigned,  §  170. 
wages,  exempt  from  execution,  §  159a. 
whesre  accounting  is  necessary,  §  167. 
where  contract  is  not  apportionable,  §  166. 
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DECLARATION  OF  HOMESTEAD,  when  to  be  filed,  §  241. 
DECREES,  alias  writs,  whetlier  may  Issue  on,  §  56. 

cannot  be  revived  by  scire  facias,  §  82. 

copy,  service  of  on  defendant,  §  37a. 

enforcing  by  proceeding  against  defendant  as  for  a  oontempt 
of  court,  §  37b. 

for  payment  of  money,  writs  whicli  may  issue  to  enforce,  §  8a. 

foreclosing  mortgage,  wbether  execution  may  issue  on  after 
five  years,  §  27a. 

bow  enforced,  §  10. 

in  United  States  courts  may  be  enforced  by  the  writs  and  pro- 
ceedings allowed  to  courts  of  chancery  in  England,  §  8a. 

issuing  attachment,  §§  37a,  37b. 

issuing  execution  on,  §  373. 

notice  to  comply  with,  §  37a. 

notice  to  defendanit  requiring  obedience  to,  §  8a. 

performance  of  by  defendant,  time  for  must  be  fixed,  §  37a. 

remedies  and  writs  dervised  to  enforce,  §  8a. 

rules  of  national  courts  respecting  process  to  execute,  §  8a. 

self-executing,  §  8a. 

writ  of  assistance  on  and  proceedings  thei-efor,  §§  37d,  37e. 

writ  of  attachment  to  compel  obedience  to,  §  8a. 

writ  of  sequestration  to  enforce,  §  37b. 
DEED  OP  SHERIFF,  acknowledgement  of,  construction  in  favor  of, 
§  331. 

action  to  reform,  §  332. 

appointment  of  person  to  make,  §  327. 

assignments,  presumption  of,  in  support  of  deed,  §  328. 

assignments,  recital  in  respecting,  §  328. 

assignments  which  will  justify  issuing  to  person  other  thar» 
the  purchaser,  §  328. 

before  whom  to  be  acknowledged,  §  331. 

by  whom  to  be  made,  §  327. 

conclusiveness  of,  §  334. 

construction  of,  descriptive  words  of,  §  330. 

death  of  defendant  does  not  prevent  making  of,  §  328. 

description  in,  by  reference  to  another  deed,  §  330. 

descriptive  part  of,  §  330. 

earliest  time  at  which  may  be  made,  §  328. 

effect  of,  by  relation,  §  333. 

effect  of  defective  acknowledgment,  §  331. 

effect  of  defective  deed,§  329. 

effect  of  variances,  errors,  and  omissions,  §  320. 

executed  before  time  for  redemption  expires,  §  328. 

executing  second,  when  first  is  defective,  §  332. 

form  of,  §  329. 


INDEX.  2763 

DEED  OF  SHBRIFF-Continued. 

bow  compelled,  §  326. 

how  long  thQ  power  of  a  deputy  to  execute  continues,  §  327. 

latest  time  at  which  may  he  made,  §  328. 

made  before  expiration  of  time  to  redeem,  is  void,  §  316. 

made  by  deputy  in  his  own  name  is  void,  §  327. 

made  to  person  other  than  purchaser  or  assignee,  is  void,  §  313. 

made  under  two  or  more  vmts,  some  of  which  are  void,  §  82o. 

may  be  made  by  ex-sheriff,  §  327. 

must  be  supported  by  valid  judgment,  etc.,  §  323. 

official  capacity,  whether  must  be  disclosed  by,  §  329. 

presumption  of,  §  32J:. 

proof  in  support  of,  §  329. 

recitals  in,  effect  of  as  evidence,  §  329. 

recitals  in,  what  may  not  be  proved  by,  .§  325. 

recording  is  essential  in  North  Carolina,  §  332. 

redemption,  recital  that  no  one  offered  to  redeem  is  not  con- 
clusive, §  325. 

reference  in  to  other  writings,  §  330. 

reforming,  §  332. 

time  within  which  may  be  reformed  or  perfected,  §  332. 

to  whom  may  be  made,  §  328. 

what  necessiary  to  authorize,  §  325. 

what  recitals  necessary,  §  329. 

whethei"  essential  to  transfer  of  title,  §  324. 
DBFEASIBI^E  ESTATE,  when  snbejct  to  execution,  §  172. 
DEFENDANT'S  are  tenants  at  will  of  purchaser,   §  351. 

cannot  dispute  their  own  title,  §  351. 

caninot  hold  adversely  to  purchaser,  §  351. 

death  of,  abatement  of  execution  on  account  of,  §  37. 

death  of,  issue  of  execution  after,  §§  35,  36. 

death  of,  quashing  writ  issued  after,  §  77. 

death  of,  scire  facias  when  made  necessary  by,  §  85. 

death  of,  sheriff's  dee^  may  be  executed  after,  §  328. 

each  is  answerable  for  the  whole  amount  of  the  vnrit,  §  254. 

entitled  to  notice  of  motion  to  vacate  sale,  §  306. 

entitled  to  redeem,  §  317. 

examination  of,  in  supplemental  proceedings,  §  404. 

execution  must  issue  against  all,  §  42. 

execution  must  issue  against  in  their  true  names  §  42. 

goods  on  person  of,  not  to  be  levied  on,  §  255. 

join,der  in  scire  facias,  §  87. 

levy  may  be  made  on  property  of  either  for  the  full  amount  of 

the  writ,  §  108. 
liability  to  purchaser  where  title  fails^  §  352. 

may  bid  at  execution  sale,  §  292. 
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may  sJiotv  that  his  title  was  not  subject  to  execution,  §  361. 

must  bear  loss  of  property  stolen  after  levx,  §  270. 

nature  of  their  title  after  sale  and  before  deed,  §  323. 

order  to  appear  in  supplementary  proceedings,  §  401. 

right  to  select  exempt  property,  §  212. 

right  to  select  property  to  be  levied,  §  258. 

their  right  to  choose  an  appraiser,  §  875. 

vacating  sale  for  misconduct  of,  §  308. 

what  acts  make  valid  levy  as  against,  §  260. 

what  he  must  convey  to  a  receiver,  §  420. 

when  entitled  to  homestead,  §  240. 

when  estopped  from  denying  levy,  §  260. 

when  may  be  arrested  in  supplemental  proceedings,  §  401a. 

when  may  be  left  in  possession  after  levy,  §  260. 

when  may  move  to  vacate  a  sale,  §  305. 

when  may  resist  purchaser's  suit  for  possession,  §  351. 

when  required  to  deliver  property  in  supplemental  proceedings, 
§  405. 

when  to  be  notified  of  levy,  §  257. 
whether  must  claim  exemption,  §  211. 
who  should  be  in  creditor's  suit,  §  434. 
DEFENSES  available  to  garnishee,  §  416. 

by  ofiicer  to  action  for  not  returning  execution,  §  368. 
DEFINITION  of  agriculturist,  §  224. 
of  alias  writ,  §  48. 
of  capias  satisfaciendum,  §  5. 
of  capias  in  withernam,'  §  4. 
of  capias  pro  fine,  §  5. 
of  capias  utlagatum,  §  5. 
of  cai't,  §  22S. 

of  change  of  possiession,  §  155. 
of  cloud  on  title,  §  438. 

of  contiguous  parcels  of  real  property,  §  247. 
of  "debts"  in  law  of  garnishment,  §  162. 
of  de  retorno  habendo,  §  4. 
of  distringas,  §  4. 
of  dormant  judgment,  §  81. 
of  earnings,  §  234. 
of  elegit,  §  6. 
of  execution,  §  1. 
of  extendi  facias,  §  6. 
of  family,  §§  222,  240. 
of  fieri  facias,  §  Y. 
of  fixtures,  §  114. 
of  forthcoming  and  delivery  bonds,  §  264. 
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DEFINITION— Continued. 
of  gamisliment,  §  159. 
of  habere  facias  possessionem,  §  3. 
of  habere  facias  seizlnam,  §  3. 
of  habitual,  §§  22i,  281. 
of  head  of  a  family,  §  223. 
of  heifer,  §  230. 
of  homestead,-  §§  245,  247. 
of  horse,  §  229. 
of  householder,  §  223. 
of  household  furniture,  §  231. 
of  immediate  delivery,  §  154. 
of  implements,  §  226a. 
of  inadequate  levies,  §  253. 
of  issuing  an  execution,  §  9a. 
of  laborer,  §  234. 
of  levari  facias,  §  6. 

of  levari  facias  de  bonis  ecclesiastiels,  §  6. 
of  levy  under  attachment,  §  262. 
of  levy  under  execution,  §  260. 
of  liberatl,  §  8. 
of  month,  §  316. 

of  necessary  household  furniture,  §  231. 
of  necessary  wearing  apparel,  §  232. 
of  newspapers,  §  285e. 
of  plui'ies  writ,  §  48. 
of  provisions  for  family  use,  §  233. 
of  purchaser  in  good  faith,  without  notice,  §  343. 
of  receiptor,  §  265. 
of  resulting  trust,  §  189. 
of  scire  facias,  §  81. 
of  seqnestari  facias,  §  6. 
of  span  of  horses,  §  22i7. 
of  suing  out  execution,  §  51,  note, 
of  supplemental  proceedings,  §  392. 
of  team,  §  227. 
of  teamster,  §  224. 
€f  tools,  §  226. 
of  trade,  §  226. 
of  unliquidated  damages,  167. 
of  venditioni  exponas,  §§8,  57. 
of  void  and  voidable  writs,  §  73. 
of  voluntary  conveyances,  §  142. 
of  wages  or  earnings,  §  234. 
of  wagon,  §  228. 
of  wearing  apparel,  §  232. 
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of  -writ  of  assistance,  §  8a. 

of  writ  of  attachment  in  chancery,  §  8a. 

of  writ  of  execution  in  chancery,  §  8a. 

of  writ  of  habeas  corpus  cum  causa,  §  8a. 

of  yolce  of  oxen,  §  227. 
DELAY  in  selling  under  execution,  when  destroys  the  lien  of  the 

writ,  §§  206,  2OT. 
DELIVERY  essential  to  sale,  as  against  creditors,  §  157. 

of  execution  at  an  ofiioer'g  place  of  business,  whether  creates  a 
lien,  §  20O. 

of  execution  sufficient  to  create  a  lien,  §§  200,  206. 

of  execution  to  officer  with  direction   to  use    his  discretion, 
§  206. 
(See  Change  of  Possession.) 
DELIVERY  BONDS,  by  whom  may  be  given,  §  264. 

defenses  to,  §  264. 

described,  §  264. 

effect  on  prior  levy,  §  264. 

enforcing  by  action,  §  264. 

form,  §  264. 

judgment  on,  §  264. 

not  invalid  for  former  defects,  §  264. 

quashing,  §  264. 

to  whom  may  be  given,  §  264. 

what  is  forfeiture  of,  §  264. 
DEMAND  for  payment  of  bid  before  resale,  §  301. 

when  must  precede  levy,  §  247. 
DEMAND  ON  OFFICER  not  required  where  he  is  sued  for  levying 

on  goods  of  stranger,  §  254. 
DENTISTS'  TOOLS,  when  exempt  from  execution,  §  226. 
DEPUTY  SHERIFF,  act  of,  after  expiration  of  principal's  term,  §  62. 

may  make  a  deed  far'  his  principal,  §  327. 

may  make  return  on  wiits,  §  354. 

may  make  sale,  §  291. 

may  purchase  under  and  in  his  own  favor,  §  293. 

may  receive  redemption  money,  §  318. 

must  act  in  the  name  of  his  principal,  §  354. 

must  not  bid  at  sales,  §  292. 

when  his  power  to  execute  deeds  ceases,  §  327. 
DE  RETORNO  HABENDO,  writ  Of,  defined,  §§  4,  468. 

writ  of,  how  executed,  §  468. 
DESCRIPTION,  construction  of,  in  a  levy  or  sheriff's  deed,  §  281. 

construction  of,  in  notices  of  sale,  §  285b. 

In  notices  of  sale,  §  285b. 

of  dormant  execution,  §  206. 
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of  lielrs  in  scire  facias,  §  88 

of  inadequate  and  excessive  levies,  §  253. 

of  land  in  return  of  an  extent.    (See  Definition.) 

of  land  in  sberiffi's  deed,  §  330. 

of  lands  In  scire  facias,  §  88. 

of  lands  levied  upon,  §  281. 

of  lands  levied  upon,  iustanees  of  sufficient  and  of  insufficient, 

§  281. 
of  lands  levied  upon,  when  void  for  uncertainty,  §  281. 
reference  to  other  witness  of  record,  §  281. 
DETINUE,  distringas,  writ  of  may  issue  on  judgment  in,  §  i. 
execution  in,  how  enforced,  §  4C8. 
execution  in,  whether  may  require  the  taking  of  the  specific 

property,  §  4. 
fieri  facias,  when  proper  in  actions  of,  §  7. 
DEVISEES,  interest  of  is  subject  to  execution,  §  183. 

limitations  in  devises,  attempting  to  withdraw  property  from 
execution,  §  189a. 
DILIGENCE,  burden  of  proof  respecting,  officer  must  assume,  when, 
§  107. 
excuses  for  not  exercising,  when  Insufficient,  §  107. 
fees,  nonpayment  of,  when  does  not  excuse  want  of,  §  107. 
required  in  executing  writs,  §  107. 
required  in  making  levy,  §  252. 
required  to  lieep  up  execution  lien,  §  200. 
special  instructions  or  information,  as  affecting  the  question 
of,  §  107. 
DIRECTOR    OF    CORPORATION,  purchase  of  property  of  by,  at 

execution  sale,  §  202. 
DISCOVERY,  bills  of,  in  aid  of  execution,  nature  of,  and  when  main- 
tainable, §  424. 
■of  assets,  may  be  compelled  by  creditor's  suit,  §  424. 
DISPUTED  TITLE,  indemnity  for  levy  in  case  of,  §  275. 
DISTRIBUTION  OF  I'ROCEBDS,  general  rules  governing,  §  447. 
money  realized    from  sales  cannot    be  controlled  by  debtor, 

§  446. 
officer  may  ask  the  court  to  diyect,  §  446. 
when  defendant  directs  to  whicih  wi'it  his  payment  shall  be 
applied,  §  446. 
DISTRINGAS,  defined,  §§  4,  468,  8a,  note, 
form  of,  §  47a. 
in  actions  of  detinue,  §  4. 
DIVORCE,  alimony,  contempt  of  court  in  failing  to  pay,  §  8. 
alimony,  creditors'  suits  to  enforce  payment  of,  §  427. 
aliaony,  creditors'  suits  to  reach  moneys  due  for,  §  425. 


2768  INDEX. 

DIVORCE-Continued. 

alimony,  scire  facias  to  compel  payment  of,  §  82. 

alimony,  transfers  to  avoid  payment  of  are' fraudulent,  §  137a» 

homestead  rights,  effect  of  upon,  §  248a, 
DOCKETING  JUDGMENT,  issue  of  execution  before,  §  24. 
BOOKS  AND  WINDOWS,  officer's  right  to  execute  writ  of  posses- 
sion, §§  468,  473. 

officers  right  to  pass  through  to  make  levy,  §  256. 
DOUBLE  HOUSE,  whether  can  be  held  as  homestead,  §  244. 
DOUBTIfUL    TITLE,  proceedings  by  offices  for  indemnity  before- 

levy,  §  254. 
DOWER,  execution  sale  against  husband  cannot  defeat,  §  185. 

when  subject  to  execution,  §  172. 
DORMANT  EXECUTION,  how  created,  §  206, 

Hen  of,  §  206. 

presumption  from  delay,  §  206. 
DORMANT  JUDGMENT,  defined,  §  81. 

discretion  of  courts  to  refuse  to  issue  execution  on,  §  27  b. 

execution  on,  without  order  of  court,  whether  voiid,  §  27a. 

how  created,  §  81. 

Issuing  of  execution  on  without  leave  of  the  court,  §  27a. 

motion  and  order  for  issue  of  execution  on,  §  27a. 

motion  and  order  for  issue  of  execution  on  notice  to  be  given, 
§  2ra. 

motions  for  execution  on,  §§  95-97. 

notice  to  be  given  of  motion  for  execution  on,  §  27a. 

revivor  of.     (See  Scire  Facias.) 
DOWRESS,  Interest  of,  whether  and  when  subject  to  execution,  §J 

183,  373. 
DWELLING-HOUSE,  efCect  of  a  levy  made  by  breaking  into,  §  256.. 

officer  has  no  right  to  breik  to  levy,  §  256. 

officer  has  no  right  to  lift  the  latch,  §  256. 

officer  liable  for  brealving  outer  door,  §  256. 

officer  may  enter  to  levy  on  goods  of  a  stranger,  §  256. 

officer  may  forcibly  enter  to  execute  writ  of  possession,  §§  468,. 
473.  ; 

officer  mry  not   forcibly  enter  to  execute  writ  of   replevin,  §. 
4tl8. 

officer  once  within  may  break  out,  or  fon'cibly  return,  §  256. 

officer  once  within  may  force  inner  doors,  §  256. 

protection  of  does  not  embrace  a  barn  or  store,  §  256. 

EARNINGS  OF  DEFENDANT,  assignment  of  future,  when  TaUd, 
§  170. 
when  exempt  from  execution,  §  234. 
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TSJECTMENT  by  purchaser  at  execution  sale,  what  defenses  may  be 
made,  §  351. 
by  purchaser  at  execution  sale,  what  he  must  prove,  §  350. 
fixtures,  right  of  removal  after  judgment  in,  §§  114,  473. 
scire  facias  In,  §  82. 

scire  facias  on  judgment  of,  what  must  be  shown,  §  88. 
(See  Writ  of  Possession.) 
ELEM3IT  defined,  §  6. 

duty  of  the  jury  under,  §  370. 
duty  of  sherifE  under,  §  370. 
effect  of  delivery  of  lands  under,  §  371. 
how  extent  may  be  made  under  two  or  more  writs,  §  370. 
how  far  employed  in  the  United  States,  §  370. 
how  property  was  set  off  under,  §  370. 
personal  property  must  first  be  taken,  §  370. 
possession  cannot  be  delivered  under,  §  371. 
what  lands  may  be  extended  under,  §  172. 
EMBLEMENTS  are  subject  to  execution,  §  113. 

piurchaser's  rights  to,  §  .349b. 
ENDORSEJIENTS  on  an    execution    may  supply  defects    therein, 
§§  38,  45. 
signature  of  officer  on  the  back  of  an  execution  may  supply 
its  omission  inside,  §  45. 
ENTIRETIES,  crops  on  lands  held  by.  Whether  subject  to  execu- 
tion, §  113. 
execution  sale  cannot  destroy  tenancy  by,  §  188. 
homesteads  on  lands  held  by,  §  243. 
lands  held  by,  whether  subject  to  execution,  §  172b. 
mortgage,  foreclosure  of  against  husband  or  wife,  effect  of, 
§  186. 
EQUITABLE  ASSIGNMENT,  what  sufficient  as  against  a  subse- 
quent garnishment,  §  170. 
check  or  order  for  pant  of  a  specific  fund,  §  170. 
EQUITABLE  INTERESTS,  lien  of  execution  on,  §  199. 

purchase  of,  is  always  subject  to  all  prior  equities,!  344. 
purchaser  of,  is  deemed  a  purchaser  with  notice  of  all  pre- 
existing equities,  §  344. 
when  subject  to  creditor's  bill,  §  425. 
When  subject  to  execution,  §§  116,  187,  188. 
when  subject  to  garnishment,  §§  159,  1(62. 
when  subject  to  supplemental  proceedings,  §  420. 
EQUITY  proceedings  in  aid  of  execution.    (See  Creditors'  Suits.) 
proceedings  to  restrain  execution.    (See  Injunction.) 
proceedings  to  saibject  wife's  propeirty  to  husband's  debts, 

§  127. 
property  subject  to  execution  in,  §  12i5a. 
(See  Sequestration.) 
Vol.  III.— 174 
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EQUITY  OF  KEDEMPTION  cannot  be  divided,  §  382. 
how  extended  under  execution,  §  382. 
when  may  be  sol'd,  §  382. 
wlieu  subject  to  execution,  §§  117,  373. 
ERASURES  are  presumed  to  have  been  made  before  issue  of  writ, 

§47. 
ESCAPE,  alias  writs  after,  §  457. 

if  permissive,  sherifC  cannot  retalce,  §§  4.57,  461. 

liability  of  officer  for,  §  461. 

what  is,  §  461. 

when  defendant  may  be  retaken,  §  461. 
ESCROW,  deed  in,  does  not  prevent  property  from  being  subject  to 

execution  against  the  grantor,  §  181. 
ESTATES  AND  INTERESTS  SUBJECT  TO  EXECUTION,  copy- 
holds and  other  estates  at  v,i\\,  §  177. 

coitenants  and  partnei-s,  §  125. 

entireties,  lands  held  by  and  crops  grown  thereon,  §§  113,  172b. 

equities,  §  116. 

franchis.es,  §§  179,  180. 

goods  bailed,  §  121. 

goods  pledged,  §  120. 

Inchoate  interests,  §  123. 

interests  of  beneficiary  of  resulting  trust,  §  189. 

interests  of  cestui  qvie  trust,  §  187. 

interesits  of  cestui  que  trust,  Amea-ican  statutes,  §  188. 

interests  of  croppers,  §  122. 

interest  of  defendant  in  execution,  after  a  sale  or  extent,  §  182. 

Interest  of  dowress  before  assignment,  §§  185,  373. 

interes.ts  of  grantors  of  deed,  intended  as  a  mortgage,  §  192. 

interest  of  heirs  and  devisees,  §  183. 

interest  of  husband  in  lands  of  his  wife,  §  1S6. 

interest  of  mortga.gees,  §  184. 

interests  of  mortgagors,  §§  190,  191,  373. 

interest  of  purchaser  at  execution*sale,  before  deed,  §  193. 

interest  of  vendor  before  conveyance.  §  181. 

limitations  which  will  prevent  seizure  by  creditors,  §  lS9a, 

mortgagee,  §  118. 

mortgagors,  §§  117,  190,  373. 

nalved  legal  title,  §  173. 

possession  without  title,  §  175. 

pre-emptioB  rights,  §  176. 

property  in  custodia  legis  is  not,  §§  129.  135. 

property  sold  conditionally,  §  121. 

remaiuder-s  and  reversions,  §§  122,  178,  373. 

resulting  trust,  §  116. 

tei-m  of  years,  §§  119,  373. 
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terminating  on  levy  of  executions,  189a. 

the  real  and  not  tlie  a.pparent  interest,  §  115. 

title  without  possession,  S§  174,  373. 

what  may  be  extended  in  New  England,  §  373. 

what  may  be  held  under  homestead  laws,  §  2i2 

what  may  be  reached  un'der  a  creditor'  bill,  §  425. 
ESTOPPEL  against  denying  the  effect  of  a  redemption,  §  321. 

against  insisting  on  redemption  within  the  time  prescribed  by 
the  statute,  §  314a. 

arising  from  accepting  position  of  a  receiptor,   §  265. 

arising  from  forthcoming  or  delivery  bond,  §  2&4. 

by  delay,  to  claim  the  benefit  of  the  exemption  laws,  §  212. 

by  receiving  proceeds  of  execution  sale,  §  351. 

to  claim  benefit  of  exemption  laws,  §  214a. 

to  dispute  sale  until  purchase-money  is  refimded,  §  352a. 
EVIDENCE,  answer  of  garnishee  as,  §  415. 

conclusiveness  of  sheriff's  deed  as,  §  334. 

of  fraud  in  transfer  and  of  guilty  knowledge  of  the  transferee, 
§  141. 

of  right  to  redeem  must  be  presented,  §  319. 

of  right  to  redeem,  when  must  be  produced,  §  319. 

parol,  to  show  an  error  ai  dating  an  execution,  §  45.    ' 

parol,  to  show  mistake  in  issue  of  execution,  §  43. 

parol,  to  show  what  judgment  an  execution  issued  upon,  §  43. 
"recitals  in  sheriff's  deed,  effect  of  as,  §  329. 

return,  as  evidence  for  or  against  the  oflioer  who  made  it,  §  366. 

return,  its  effect  against  strangers,  §  365. 
return  on  execution  is  conclusive  on  the  parties,  §  364. 
to  explain  description  of  lands,  §  281. 
when  retm'n  on  execution  is  admissible,  §  363. 
EXAMINATION  of  defendant  in  supplemental  pi-oeeedings,  §  404. 

of  strangers  to  the  suit  in  supplemental  proceedings,  §§  408, 

\     415. 
0(f  witnesses  in  supplemental  proceedings,  §  404. 
EXCESSIVE  LEVIES  defined,  §  253. 
liability  for,  §  2S3. 
release  of,  by  officer,  §  253. 
validity  of,  §  253. 
when  vacated  In  equity,  §  253. 
EXECUTION,  against  whom  may,  issue,  §  22. 

alterations,  unauthorized  after  issuing  of,  §  47. 
by  whom  issued,  §  23. 
chancery  writ  of,  §  Sa. 
classified,  §  2. 
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defined,  J  1. 

delivery  -witli  instructions  not  to  serve,  §  206. 

directed  to  one  officer,  acts  of  another  thereunder  axe  void,  §  99, 

from  federal  courts,  §§  10,  11. 

general,  issue  of,  when  special  is  proper,  §  41. 

Issue  on  judgments  and  statutory  recognizances,  §  1. 

issued  by  -vsTrong  court  is  void,  §  15. 

juBior  writ  of,  what  will  give  it  precedence  over  senior,  §  251. 

lost,  proceedings  to  estabUsh  or  replace,  §  56a. 

none  on  decrees  in  chancery,  §  10. 

none  cm  decrees  in  probate,  §  10. 

on  judgment  of  foireclosure,  §  47a, 

on  transcripts  of  other  courts,  §  14. 

on  what  judgments  and  orders  may  issue,  §§  16-20. 

renewals  not  authorized  by  statute  are  irregular,  but  not  void, 
§  56a. 

renewals,  pi^otection  of  offlcei-s  acting  under,  §  56a. 

renewals^  statutes  authorizing,  §  o6a. 

renewing,  instead  of  issuing  alias  writs,  §  56a. 

sales  under,  difference  between  and  judicial  sales,  §  1. 

special  and  general  defined,  §  41. 

special,  authority  to  isisne  must  be  conferred  by  statute,  §  41. 

suspension  of  right  to,  §§  31-37. 

time  for  issuing,  §§  24-30. 

who  may  sue  out,  §  21. 
(See  Issue  of  Original  Executions,  Form  of  Executions,  Alias 
Executions,  Amending  Executions,  Quashing   Executions, 
Habere  Facias  Seisinam,  Habere  Facias  Possessionem,  De 
Eetorno    Habendo,    Distringas,  Capias    pro    Fine,  Capias 
Utlagatum,  Capias  ad  Satisfaciendum,  Levari  Facias,  Se- 
questari  Facias,  Elegit,  Extendi  Facias,  ^ieri  Facias,  Ven- 
ditioni Exponas,  Liberati,  Writ  of  Possession.) 
EXECUTION  SALE.     (See  Sale  under  Execution.) 
EXBCTJTOIl.     (Sefe  Administrators  and  Executors.) 
BXECUTOllY  DEVISE,  whethei-  subject  to  execution,  §§  17&  188. 
EXEMPTION  FROM  APvUEST,  action  for  arrest  in  violation  of, 
§  459. 

extradition,  persons    brought  into    the    state  by    proceedings 
for,  §  459. 

Is  usually  confined  to  persons  in  public  employment,  §  459. 

of  infants  and  spendthrifts,  §  459. 

of  soldiers,  marines,  policemen,  public  officers,  §  459. 

of  suitors,  witnesses,  attorneys,  §  459. 

waiver  of  right  to,  §  450. 
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EXEMPT  PROPERTY  cannot  be  gamlsilied,  §  159a. 
confirmation  of  execution  sale  of,  §  311. 
enjoining  sale  of,  §  43t. 
not  subject  to  creditor's  suit,  §  425. 
not  subject  to  supplemental  proceedings,  §  420. 
sale  of,  cannot  dief raud  creditors,  §  158. 
sale  of,  need  not  be  foUoTved  by  change  of  possession,  |  153. 
wages  cannot  be  garnished,  §  ISQa, 

■what  may  be  held  against  proceedings  In  bankruptcy,  §  210. 
EXEMPTION  OF  PROPERTY  FROM  EXECUTION,  abandonment 

of  right  to,  when  results  from  leaving  the  state,  §  220. 
abandonment  of  trade  or  business,  §  226. 
absconding  debtor,  demand  for  by  wife  of,  §  212. 
absconding  debtor,  family  of,  whether  may  claim,  §  212. 
absconding  debtors,  whether  entitled  to,  §  200. 
action  against  creditor  resorting  to  courts  of  another  state  to 

avoid,  §  209. 
action  against  ofBcer  for  levying  on  exempt  chattels  cannot  be 

maintained  in  Arkansas  until  schedule  is  filed,  §  213. 
against  what  liabilities  may  be  asserted,  §  217. 
Alabama,  proceedings  in  to  secTire  benieflts  of,  §  213. 
aliens,  whether  and  when  entitled  to,  §  220. 
all  residents  are  entitled  to,  §  220. 
allowance  of,  against  judgments  in  favor  of  state  or  United 

States,  §  217. 
appi^sers  of  exempt  property,  when  must  be  appointed,  §  213. 
articles  on  hand  for  purposes  of  sale,  §  225. 
assigning  a  debt  to  a  resident  of  another  sitate,  to  avoid  the 

effect  of,  §  209. 
attachment,  order  of  sale  in,  does  not  preclude  assertion  of 

exemption  rights,  §  214a. 
attorneys  at  law,  libraries  of,  §  237. 
bankrupt,  schedule  of  exempt  property  requli-ed  to  .be  filed 

by,  §  211. 
bankruptcy  act  of  1898,  what  allowed  under,  §  211. 
bankruptcy,  claim  for  exempt  property,  how  to  be  made  In, 

§  210. 
bankruptcy,  proceedings  to  set  aside  exempt  property  under 

the  act  of  1898,  §  211. 
bankruptcy,  state  exemption  laws  prevail  in,  §  210. 
beneficial  associations,  moneys  due  from,  §  164a. 
benefit  of  under  one  writ,  does  not  exhaust  defendant's  rights 

as  against  a  subsequent  writ,  §  312. 
bicycles  are  not  exempt  as  wagons,  nor  as  tools  or  apparatus, 

§228. 
burden  of  proof  resi)ecting,  §  215a. 
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by  whom,  when,  and  how  to  be  claimed,  §  212. 

cannot  be  restricted  by  the  courts  to  necessary  property,  §  208. 

case,  action  of,  for  exempt  property,  §  215a. 

character  of  claimant  for  morality  cannot  affect  right  to,  §  208. 

chiefly  the  result  of  statutes,  §  20S. 

choses  in  action  due  nom-esidents,  §  209. 

claim  for,  family,  members  of,  whether  may  claim,  when  de- 
fendant does  not,  §  212. 

claim  for,  implied  authority  to  interpose,  §  212. 

claim  for  injury  to,  or  conversion  of,  exempt  personalty,  §  235. 

claim  for,  states  in  which  need  not  be  made,  §  211. 

claim  for,  who  may  Interpose,  §  212. 

claimant  must  be  able  to  identify  propei-ty,  §  214. 

claiming  the  benefit  of  appi-aisement,  §  213. 

claims  against  which  is  not  allowed,  §  217. 

clerks,  whether  exempt  as  laborers,  §  234. 

commercial  travelers,  whether  exempt  as  laborers,  §  234. 

conflict  of  laws,  lex  fori,  when  controls,  §  20S. 

conflict  of  laws,  when  contract  arising  in  one  state  is  sued 
upon  in  another,  209. 

consequences  of  officer's  disregarding  claim  for,  §  215. 

constitutional  law,  statutes  forfeiting  exemption  rights  for 
fraud,  214a. 

constitutionality  of  exemption  laws,  §  219. 

contesting  claim  of,  in  Alabama,  §  213. 

continuance  of  exemption  after  death  of  head  of  the  family, 
§  238. 

contract,  exemption  laws  do  not  constitute  part  of,  §  209. 

conveyance  of  exempt  property,  restraints  upon,  §  218. 

costs,  judgments  for,  right  to  exemption  from  execution  on, 
§217. 

courts  cannot  limit  to  propei-ty  deemed  necessary  to  the  debtor, 
§  208. 

diamages,  measm-e  of,  for  actions  of  replevin  for  exempt 
chattels,  §  215b. 

damages,  measure  of,  in  actions  of  trespass  or  trover  for  ex- 
empt chattels,  §  215b. 

debts  against  which  no  exemptions  are  allow^ed,  §  217. 

declaration  to  be  made  by  claimant  In  Alabama,  §  213. 

delay  in  claiming,  whether  may  estop  defendant  from  assert- 
ing right  of,  §  212. 

demand  for,  who  may  make  in  debtor's  ateence,  §  212. 

duplicate  exemptions,  whether  allowable.  5  223. 

duties  and  liabilities  of  officers  in  regard  to,  §  211. 

earnings,  what  exempt  as,  §  234. 
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estoppel  to  claim,  §  214a. 

exceptions  are  not  to  be  created  by  tlie  oourts,  §  208. 
exempt  property  may  be  sold  or  pledged  by  its  owner,  §  218. 
exempt  property  not  bound  by  execution  lien,  §§  197,  218. 
extra-territorial  effect  of  laws  creating,  §  209. 
farming  implements  held  for  purposes  of  sale,  §  225. 
for  heads  of  families,  §  222. 
for  householders,  §  223. 

for  persons  exercising  two  or  more  ti'ades,  §  225. 
for  teamsters  and  agriculturists,  §  224. 

force,  right  to  use  to  prevenrt  levy  on  exempt  personalty,  §  215. 
forfeiting  of  right  to  by  fleeing  from  the  state,  §  200. 
forfeiting  of  rig'ht  to  for  fraud,  by  the  statutes  of  Georgia, 

§  213. 
forfeiture  of  right  to,  fraud  as  a  ground  for,  §  214fl. 
forfeiture  of  right  of,  by  eonifusion  of  goods,  §  214a. 
forfeiture  of  right  of,  effort  to  mortgage  or  sell  is  not  a,  §  214(8. 
fraud,  when  does  not  forfeit,  §  214a. 
furniture  of  a  lawyer,  §  231. 
garnishee,  whether  may  claim,  §  212. 
Georgia,  proceedings  to  obtain  benefit  of  In,  §  213. 
hiring  ont  exempt  farming  implements,  does  not  forfeit,  §  225. 
horse,  who  entitled  to  retain  as  exempt,  §  229. 
Illinois,  proceedings  to  obtain  benefit  of,  in,  §  213. 
ignorance  of  levy  no  excuse  for  nonclaim,  §  212. 
implements  and  utensils,  what  exempt  as,  §  226a. 
implements  kept  to  hire  to  others,  §  226a. 
implements  of  a  trade,  what  exempt  as,  §  226a. 
implements  of  husbandry,  value,  restriction  upon,  §  226a. 
injunction  against  avoiding  by  resort  to  coiuxts  of  another 

state,  200. 
injunction  against  resorting  to  the  courts  of  another  state  to 

aToid,  §  209. 
Injunction  to  protect  rights  of,  in  another  state,  §  209. 
insurance  effected  on  exeanpt  property,  §  164a. 
Insurance  on  exempt  property,  proceeds  of,  whether  exempt, 

§235. 
insurance  on  life  and  against  accident,  proceeds  of,  when  ex- 
empt, §  234b. 
invenitory  of  exempt  property,  when  required,  §  213. 
is  a  personal  privilege,  §  211. 
judgment  against  garnishee  for  an  exempt  debt,  effect  of, 

§  209. 
judgment  cannot  be  contradicted  to  shcyw  that  a,  defendant  is 

<xr  is  not  entitled  to  an  exemption,  §  217. 


2776  INDEX. 

EXEMPTION  OF  PROPERTY  FROJI  EXECUTION— Cont)""ed. 

judgment  creditor,  when  liable  for  seizure  or  exempt  cnattels, 
§  215a. 

judgment  in  attaehmeiut,  when  precludes  claim  of,  §  212. 

legislative  Intention  must  he  given  effect,  §  208. 

lex  fori  controls,  §  209. 

liability  of  creditor  for  resorting  to  another  state  to  avoid  the 
exemption  laws  of  the  debtor's  domicile,  §  209. 

liability  of  judgment  creditor  for  sale  of  exempt  property, 
§  215a, 

liability  of    judgment    creditor    for  giarnishment  o£    exempt 
choses  in  action,  §  215a. 

liability  of  purchaser  of  exempt  property,  §  215a. 

liability  of  officer  for  levying,  §  272. 

locomotive  engineers,  whether  exemp<t  as  laborers,  §  234. 

married  woman,  exemption  of  horse  owned  by,  229. 

mechanic,  who  entitled  to  as  a,  §  226. 

migration  of  debtor  to  another  state,  effect  of  upon  his  rights, 
§  209. 

milch-cows,  heifers  may  be  exempt  as,  §  230. 

miscellaneous  exemptions,  §  237. 

mortgagee  cannot  demand  on  behalf  of  the  debtor,  §  212. 

musical  instruments,  when  exempt,  §  226a. 

must  be  claimed  by  defendant,  §  211. 

national  courts,  what  exemptions  applicable  against  writs  is- 
sued from,  §  210. 
necessity  for,  must  be  determined  by  the  legislature,  not  by 

the  courts,  §  208. 
non-residents,  whether  entitled  to,  §§  209,  220. 
not  confined  to  specific  articles,  §  23t)C. 
of  church  communion  service,  §  237. 
of  cloth  includes  carpet,  §  237. 
of  cotenants'  interest  in  chattels,  §  221. 
of  cow  Includes  heifer,  §  230. 
of  earnings,  what  included  within,  §  234. 
of  family  library  includes  professional  books,  §  237. 
of  food,  amount  of,  §§  233,  236a. 
of  food,  includes  articles  proper  to  be  used  as,  §  283. 
of  food,  provisions,  eitc,  §  236a. 
of  horses,  colts,  and  mules,  §  229. 
of  household  furniture,  §  231. 

of  household  furniture  does  not  include  ornaments,  §  231. 
of  husband's  estate  in  wife's  lands,  §  237. 
of  necessary  household  furniture,  §  231. 
of  partnership  property,  §  221. 
Of  pensions  from  execution,  §  284a. 
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of  proceeds  of  exempt  property,  §  23fi. 

of  property  essential  to  the  use  of  exempt  property,  §  236. 

of  proTisions'f'or  family,  or  for  stoclj,  §  233. 

of  stoclj  In  trade,  §  286b. 

of  team,  span  of  horses,  yoke  of  oxen,  etc.,  §  227. 

of  wagons  and  carts,  §  228. 

of  wagons,  what  included  in,  §  228. 

of  wearing  apparel,  §§  232,  255. 

officer  seizing  exempt  propeity  is  trespasser,  §  215. 

ofiL'set  cannot  be  allowed  agamst  claims  for  exempt  property, 
§  216.b. 

offset,  when  not  allowed  in  action  foi  exempt  chattels,  §  215b. 

onus  of  proof  in  regard  to,  §§  211,  215a. 

orders  in  bankruptcy  respecting,  §  210. 

oxen,  steers  not  yet  broken  may  be  exempt  as,  §  227. 

penalty  for  disregarding,  §  2115a. 

I)erjury  does  not  forfeit  right  to,  §  214a. 

perjury,  forfeiting  because  of,  §  214a. 

photographer,  whether  exempt  as   one   carrying  on  a  trade, 
§  226. 

piiano,  exemption  of  as  furniture,  §  231. 

pie-exisiting  debts,  application  of  exemption  laws  to,  §  219. 

proceeds  of  exempt  personal  propeity  sold  for  reinvestment  in 
exempt  property,  §  235. 

proceeds  of   exempt   property  sold   imder   execution,  debtor, 
when  cannot  hold  as  exempt,  §  213. 

proeipective  waiver  of  rights  of,  §  216. 

imrchase  price,  change  in  the  form  of  the  evidence  of  indebted- 
ness, §  217. 

purchase  price  of  goods  purchased  from  different  vendors  and 
intermixed  so  they  cannot  be  separated,  §  217. 

purchase  price,  what  debts  may  be  considered  as,  §  217. 

purposes  of  debtor  in  claiming  are  not  material,  §  208. 

replevin  for  exempt  chattels,  §  215a. 

res;ldence,  change  of,  what  is,  §  220. 

residence,  tem^Kwary  absence   from  a  state   does  not   forfeit, 
§  220. 

resisting  officer  who  denies,  §  215. 

light  of,  officer's  acts  cannot  destroy,  §  212. 

sale,  articles  held  for  purposes  of,  §  225. 

schedule  of  proiperty,  defendant  must  make  in  Arkansas  and 
Illinois,  §  213. 

schedule  of,  when  sufficient,  §  213. 

searcher  of  records,  is  not  exempt  as  one  carrying  on  a  me- 
chanical trade,  §  226. 
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selection,  delay  In  exercising  right  of,  §  212a. 
selection,  flailure  of  defendant  to  exercise  right  of,  §  212a. 
selection  keeping  property  out  of  oflBeer's  way,  when  a  waiver 

of  §  212a. 
selection,  none   necessai^  where  all  the  propea-ty  Is  exempt, 

§  213a, 
selection  of  mortgaged  property  cannot  be  conn)elled,  §  212a. 
selection,  officer  has  no  right  to  coerce  or  conitrol,  §  2T2a. 
selection,  officer  has  no  authority  to  make,  §  212a. 
selection,  right  of,  how  may  he  claimed,  §  212a. 
selection,  right  of,  must  be  so  exercised  as  aot  to  work  a  fraud, 

§  212a, 
selection,  surrendering  other  property  as  a  prerequisite  to  right 

of,  §  212a. 
selection,    tender    of    otlier    pra'perty    subject    to    execution, 

wheither  essential  to,  §  212a. 
selection,  time  within  which  may  be  exercised,  §  212a. 
selection,  whea.'e  properly  is  indivisible,  §  212a. 
stallions,  when  not  exempt  as  a  team,  §  227. 
state,  judgments  in  favor  of,  are  subject  to  claim  of,  §  217. 
statutes  of  exemption  are  in  derogation  of  the  common  law, 

§  208. 
Statutes  of  exemption  have  no  extraterritorial  force,  §  209. 
statutes  of  exemption,  how  oonsti'ued,  §  208. 
statutes  of  exemption  in  federal  courts,  §  210. 
statutes  of,  relate  to  the  remedy,  §  209. 
statutes  of,  whether  may  operate  retrospectively,  §  219. 
stenographers,  whether  exempt  as  laboa-ers,  §  23-1. 
the  defendant's  right  of  selection,  §  211. 
thrashing-machine,  §  22ea. 
time  within  which  may  be  claimed,  §  212. 
tools,  what  exempt  as,  §  226. 
tools,  abstract  books  'tre  not,  §  226. 
tools,  what  exempt  as.  §  226. 
tools,  what  machines  may  be  exempt  as,  226. 
tools  which  defendant  is  incompetent  to  use,  §  226. 
tools,  who  may  claim,  §  226. 
tort,  what  judgments  are  founded  upon  within  the  meaning  of 

the  exemption  laws,  §  217. 
trade,  person  abandoning,  §  226. 
trade,    what   is,   within   the   meaning  of    statutes  respecting, 

§§  225,  226, 
transfer  of  exempt  property,  creditors  cannot  assail  for  fraud, 

§  218. 
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transfer  of  exempt  ppopert:-,  debtor  may  make  without  the  as- 
sent of  his  wife,  §  218. 

trover  for  exempt  chattels,  §  215a. 

two  or  more  trades,  tools  of,  whether  exempt,  §  226. 

vendor's  lien  prevails  over,  §  217. 

vindiictive  damages  for  denying,  §  216b. 

wages  not  allowed  against  claim  for,  in  Kansas,  §  217. 

wages,  statutes  exempting,  §  234. 

waiver  and  forfeitm-e  of  the  right  of  exemption;  §  214. 

waiver  of,  by  creating  a  lien  on  propeaty,  §  214. 

waiver  of,  by  defendant,  §  214. 

waiver  of,  by  executory  contract,  under  the  code  of  Alabama, 
§  216. 

waiver  of,  by  failure  to  claim,  §  211. 

waiver  of,  by  mortgage  or  pledge,  §  218. 

waiver  of,  by  pledging  property,  §  214. 

waiver  of,  wife  of  defendant,  when  must  consent  to,  §  214. 

waivei-  of,  from  what  implied,  §  214. 

waiver  of,  must  be  indorsed  on  the  writ  in  Alabama,  §  213. 

waiver  of,  must  be  in  writing  in  Alabama,  §  214. 

waiver  of  rights  of,  by  agreement,  §  216. 

waiver  of,  what  construed  to  be,  §  214. 

watches,  waiver  of,  as  T\-earing  apparel,  §  231. 
EX-SHERIFF  may  amend  a  return,  §  359. 
EXTENDI  FACIAS  defined,  §  C. 

EXTENTS  OF  REAL  ESTATE  UNDER  EXECUTION,  appraisers 
to  act  for  creditor,  offleeir  cannot  appoint,  §  375. 

appraisers,  what  shows  sufficient  cause  for  appointment  of  by 
officer,  §  375. 

consequences  of  failure  to  record,  §  386. 

date  of  relation,  §  390. 

delivery  of  seisin  under,  §  383. 

delivery  of  seisin  under,  effect  of  refusal  to  receive,  §  383. 

delivery  of  seisin  under,  the  creditor  may  decline  to  receive, 
§383. 

delivery  of  seisin  under,  who  may  accept,  §  383. 

describing  the  estate  extended,  §  385. 

disqualification  of  appraisers,  what  operates  as,  §  374. 

effect  of,  §  391. 

equities  of  redemiption,  §  3S2. 

every  statutory  requirement  must  be  complied  with,  §  372. 

extent  allowing  for  non-existing  mortgage  is  void,  §  382. 

extent  where  fraudulent  mortgages  exist,  §  382. 

extent  without  allowing  for  existing  mortgage  is  valid,  §  382. 

for  illegal  or  excessive  fees,  is  not  void,  §  381. 

form  and  contents  of  the  certificate  of  appra.i®emenit,  §  378. 
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how  and  by  whom  the  appraisers  should  be  chosen,  S  375. 

how  the  return  will  be  construed,  §  384. 

lands  of  a  co-tenant,  §  380. 

must  be  in  the  name  of  plaintiff,  §  372. 

must  not  be  for  too  great  an  amount,  §  381. 

no  presumptions  in  favor  of,  §  372. 

notice  to  choose  appraisers,  what  return  must  show  coniceni- 
lug,  §  375. 

number  and  qualification  of  the  appraisers,  §  S74. 

oath  of  appraiser,  i  376. 

on  lands  subject  to  mortgage,  §  382. 

proceedings  of  the  appraisers,  §  377. 

proceedings  where  an  extent  is  for  too  great  a  sum,  5  381. 

recording  the  writ  and  return,  §  386. 

redemption  from,  §  389. 

the  return  cannot  be  supplied  or  added  fo  by  parol,  §  387. 

the  return  is  conclusiye  till  vacated,  §  387. 

what  description  is  sufficient,  §  385. 

what  estates  and  interests  may  be  extended,  §  373. 

what  lands  may  be  extended,  §  373. 

what  the  return  must  show,  §  §  3S4,  387. 

when  may  be  by  moieties,  §  379. 

when  must  be  made  by  metes  and  bounds,  §  379. 

when  the  record  of  the  return  must  be  made,  §  386. 

when  the  return  may  be  amended,  §  388. 

when  the  return  must  be  made,  §  388. 
EXTRADITION,  arrest  under  civil  process,  of  person  brought  Into 
the  state  by,  §  459. 

FAILURE  OF  TITLE,  granting  alias  writ  on  aecoaint  of,  §  54. 

remedy  foi',  §  352. 
FALSE  IMPRISONMENT,  action  for  when  execution  against  per- 
son is  vacated,  §  456a. 
FALSE  RETURN,  defenses  to  action  for,  §  369. 

measure  of  damages  in  actions  for,  §  369. 

officer  is  liable  for,  §  369. 
FAMILY,  what  is  a,  §  222. 

FAMILY  LIBR.VRY  held  to  include  books  of  a  physician,  §  237. 
FEDERAL  COURTS,  conflict  with  state  courts,  §  2(M:. 

creditor's  bill  on  judgment  of,  §  427. 

execuibion  from,  §§  10,  11,  204. 

execution  from,  lien  of,  §  204. 

executions  against  the  person,  §  451. 

supplemental  proceedings  on  judgments  of,  §  397. 

what  exemption  laws  are  In  force  in,  §  210. 
(See  National  Courts.) 
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TEES,  charging  illegal,  does  not  vittate  an  extent,  §  381. 

interest  in,  does  not  entitle  an  officeir  to  control  an  execution, 
§  108. 

nonpayment  of  when  does  not  excuse  want  of  diligence,  §  107. 
FEMES  COVERT.    See  Married  Women. 
FIERI  FACIAS  defined,  §  7. 

detinue,  when  may  issue  on  judgment  in,  §  7. 

form  of,  §  47.  note. 

general  and  special,  described,  §  41. 

may  be  united  with, a  venditioni  exponas,  §  59. 

when  proper,  §  7. 

FIERI  FECI,  form  of,  §  357. 
return  of,  defined,  §  355. 
FINES,  execution  may  issue  for,  §  16. 

riXTUKES,  agreement  that  they  shall  remain  personal  property, 
§  114. 

attached  to  land  after  the  sale  go  with  it,  §-335. 

chattel  mortgages  on,  §  114. 

defined,  §  114. 

effect  of  agreement  of  parties,  §  114. 

Instances  of,  §  114. 

Initention  of  the  parties,  as  a  test  of,  §  114. 

levy  upon,  what  rights  conferred  by,  §  114. 

manufactuiiing,  trade,  ornamental,  agricultural,  etc.,  §  114. 

on  public  lands,  §  114. 

personal  propei-ty,  when  subject  to  execution  as,  §  114. 

physical  attachment,  as  a  t^est  of,  §  114. 

right  of  removal,  after  judgment,  in  ejectment,  §  473. 

right  of  removal,  and  when  it  may  be  exercised,  §  114. 

tenant's  right  of  removal,  when  terminates,  §  114. 

tests  to  determine  what  axe,  114. 

when  subject  to  execution  as  personalty,  §  114. 
FOOD,  amount  which  may  be  held  as  exempt,  §§  233,  236a. 

exemption  of,  does  not  include  food  to  be  sold  to  purchase 
other  articles  of  food,  §  236a. 

exemption  of,  flour  Includes  com  meal,  §  233. 

exemption  of,  pork  includes  live  hogs,  §  233. 

exemptions  of  are  liberally  construed,  §  233. 

for  stock,  when  exempt,  §  233. 

force,  right  to  use   In   resisting   a   levy  on  exempt  property, 
§215. 
FORECLOSURE  SALE,  levy  not  required  to  support,  §  280. 
FORECLOSURE  SUITS,  deficiency,  execution  for,  §§  10,  47a. 
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FORFEITURE   OF   EXE:\[rTION   RIGHTS   by  absconding   from 
the  state,  S§  209.  212,  222,  223. 

by  concealing  property  .subject  to  execution,  §  214. 

by  failure   to  malie  proper   schedules,  or   to   include  exempt 
property  therein,  §  214a. 

by  frauduleut  conduct,  §  2a4a. 

geaerial  rules,  §§  211-214a. 

in  homestead  pi'wpei'iy,  §  218. 

none  from  mortgage  or  intended  sale,  §  214. 
FORGED  EXECUTION  is  void,  §  23. 
FORM,  amendments  in  maltei-s  0(f,  §§  64-72. 

error  in  dii-eeting  a  writ  to  an  officer  not  authorized  to  act, 
§  39. 

error  in,  does  not  relieve  an  officer  froim  liability  for  not  exe- 
cuting writ,  §  43. 

error  or  mistake  in  the  style  of  the  writ,  §  39. 

of  alias  executions,  §  55. 

of  claiming  benefit  of  appraisement,  §  213. 

of  claiming  exemption,  §  212. 

of  forthcoming  or  delivery  bond§,  §  264. 

of  scire  facias,  §  88. 

of  sheriff's  deed,  §  329. 

of  sheriffs  return,  §§  355,  356. 

of  writ  of  possession,  §  471. 

party,  error  in  describing,  §  43. 

person  in  whose  favor  the  writ  issues  sihould  be  stated,  §  42. 

signature  of  clerk  may  be  in -the  body  of  the  clause  of  attesta- 
tion, §  45. 

signature  of  clei'k,  omission  oif,  §  45. 
FORM  OF  EXECUTIONS,  amending,  §§  64-72. 

amount  of  judgment,  mistake  in  does  not  justify  officer  in  fail- 
ing to  return  the  writ,  §  42. 

attachment,  form  of  execution  when  property  has  been  seized 
under,  §  41. 

blanks,  failure  to  fill  out,  §  38. 

clause  of  attestation,  §  45. 

oomman,d,  omission  of,  or  error  in  words  of,  §  41. 

command,  special,  to  sell  property,  §  41. 

command,  words  of,  pix^per  to  a  fieri  facias,  §  41. 

conditions  precedenrt  need  not  be  recited  in,  §  38. 

court,  error  in  describing,  §  43. 

date  of  writ,  mistake  in  and  parol  evidence  to  prove,  §  45. 

descriliing  the  judgment,  §  42. 

diesignating  the  return  day,  §  44. 

endorsement  may  supply  defects  in,  5  38. 

erasures,  presumption  regarding,  §  47. 
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error  in  directing  writ  to  shei-iil  of  one  county  when  another 
was  intended,  §§  65,  39. 

error  in,  does  not  relieve  an  ofllcer  from  liability  for  not  exe- 
cuting a  writ,  §  4,S. 

essential  parts  of  the  writ,  §  38. 

forms  given  by  statute,  §  38. 

geneTal  and  special  executions,  §  41. 

in  favor  of  administrator,  §  42. 

lien  or  docketing  of  judgment  n«ed  not  be  referred  to,  §  41. 

mandatory  provisions  of  statutes  respecting,  §  36. 

musit  be  in  favor  of  all  plaintiffs,  §§  6,  42. 

of  alias,  §  55. 

of  fieri  facias,  §  47,  note. 

omission  of  attestation  clause,  §  45. 

omission  of  clause  designating  order  in  which  different  classes 
of  property  shall  be  sold,  §  41. 

amission  of  plaintiff's  name  from  body  of  writ,  §  42. 

omission  of  the  style  of  the  writ,  §§  39,  78. 

on  decrees,  §  47a. 

on  scire  facias,  §  94. 

quashing  for  errors  in,  §  78. 

return  day,  error  in  naming,  §  44. 

seal,  §  46. 

signature  of  another  pei-son  in  place  of  clerk,  §  45. 
signatui'e  of  clerk,  omission  of,  §  45. 

the  words  commanding  the  levy,  §  41. 
to  whom  directed,  §  40. 

variance  from  judgments,  §§  43,  78. 
F0ETHC0M1N6  BONDS  admit  validity  at  the  levy,  §  260. 
by  whom  and  to  whom  may  be  given,  §  264. 
death  of  defendant,  whether  prevents  giving  of,  §  264. 
defects  in,  do  not  invalidiate,  §  264. 

defeDses  to  actions  upon,  §  264. 

defenses  to  pi-oeeedings  on,  §  264, 

described,  §  264. 

description  of  property  in,  §  2&i. 

destroy  lien  of  executiion,  §  207. 

effect  on  prior  levy,  §  264. 

enforcing  by  action,  §  264. 

forfeiture  of,  §  264. 

forfeiture  of,  whethe;r  destroys  right  to  alias  writs  on  the 

original  judgment,  §  50. 
form  and  contents  of,  §  264. 

irregular  are  enforceable  as  common-law  obligations,  §  264. 
Irregularities  waived  by  the  giving  of,  §  264. 
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judgment  on,  §  264. 

levy,  waiver  of  defects  in,  resulting  from,  §  264. 
one  of  several  defendiants  may  give,  §  264. 

quashing,  §  264. 

sureties  on  defenses  of,  §  264. 

Tariance  between,  and  .ludgment  or  execution,  §  284, 
FRANCHISES,  abandonment  of,  §  179. 

are  not  subject  to  execution,  §  126a. 

assignment  of  must  be  authorized  by  the  sovereign  power,  § 
179. 

division  of  by  foreclosure  sale,  is  not  permitted,  §  180. 

effect  of  the  sale  of.  §  180. 

foreclosure  decrees,  sale  of  under,  §  179. 

grotmd'S  of  their  exemption,  §  179. 

not  subject  to  execution  at  common  law,  §  179. 

property  essential  to  use  of,  whether  subject  to  execution, 
179. 

property  not  subject  to  execution  because  incidental  to,  §  126a. 

sale  of,  under  foreclosure,  §  179. 

statutes  subjecting  to  execution,  §  179. 

whether  property  essential  to,  can  be  levied  upon,  §  179. 

whether  subject  to  a  ci-editor's  bill,  §  425. 
FRAUD,  delay  in  selling  property,  what  STiflBciejit  to  prove  fraudu- 
lent use  of  writ,  §  206. 

Inferable  from  staying  proceedings  under  execution,  §  206. 

knowledge  of,  evidence  sufficient  to  prove,  §  146. 

used  to  effect  a  levy,  avoids  it,  §  260a. 
FRAUDULENT  CONVEYANCES.     See  Fraudulent  Transfers. 
FRAUDULENT  EXECUTIONS,  effect  of,  §  206. 

evidence  and  presumptions  of,  §  206. 

piresnmpitlon  of  from  leaving  property  with  defendant,  §  261. 
FRAUDULENT  PRACTICES,  effect  on  purchaser's  title,  §§  342,  343. 
FRAUDULENT  TRANSFERS,  absence  or  inadequacy  of  conisidera- 
tion  as  evidence  of  fraud,  §§  140,  142. 

actual  knowledge    of   fraud,  when    necessary  to    overthrow 
transferee's  title,  §  141. 

administfator  or  executor,  right  of  to  sue  to  vacate,  §  431. 

alimony,  transfers  made  to  avoid  payment  of,  §  187a, 

are  void  as-againsit  creditors,  §§  136,  139. 

assignments  for  benefit  of  creditors,  §  146. 

conditional  transfers,  §  144. 

corporations  created  for  the  purpose  of  receiving  a  conveyance- 
of  a  debtor's  property,  §  136,  note. 

creditor  seeking  to  remove  should  hold  a  yen,  §  430. 

creditor's  suit  to  reach  property  subject  to,  §  424. 
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effect  of,  §  136. 

endorsers  of  grantor,  when  may  assail,  §  lS7a- 
evidence  sufficient  to  prove  knowledge  of  the  fraud,  §  141. 
execution  sales  made  to  delay  or  defraud  oreditors.  §  151. 
facts  sufficient  to  charge  purchaser  with  notice  of  the  fraud, 
§  141. 
'     from  what  notice  iof  may  be  inferred,  §  141. 

garnishment  of  proceeds  of  void  assignment  for    benefit  of 

creditoire,  §  15Qb. 
gaimishment  of  property  subject  to,  §  158b. 
homestead, '  coniveyance  of  cannot  be,  §  239. 
Issues  respecting  whether  may  be  tried  in  garnishment  pro^ 

oeedings,  §  159b. 
legal  title  does  not  pass  by  as  against  execution  creditors, 

§  136. 
may  be  vacated  by  a  creditor's  suit,  §  424. 
mortgages,  §  145. 
notice  of  fraudulent  purpose,  evidence  tending  to  establish,  § 

141. 
notice  of  fraudulent  puirpose,  when  Imputed  to  the  grantee,  § 

141. 
of  real  property  are  void  a^  against  creditors,  §  172. 
partnership  property,  transfer  of  to  one  member  only,  §  221. 
persons  whose  rights  cannot  be  prejudiced,   §  140. 
property  conveyed  to  third  person  for  defendant's  use,  §  136. 
property  may  be  levied  notwithstanding,  §  136. 
security  when  not  permitted  to  stand  as,  for  the  consideration 

actually  paid,  §  136,  note, 
source  of  law  conceiming,  §  139. 

subsequent  creditors,  when  may  assail  and  avoid,  §§  136,  137. 
sureties  of  grantor,  when  may  assail,  §  137a, 
to  prevent  collection  of  alimony,  §  137a. 
to  prevent  collection  of  damages  for  libel,  §  137a. 
to  prevent  collection  of  damages  for  seduction,  §  137a. 
to  pi'event  collection  of  damages  for  tort,  §  137a. 
transfer  absolute  in  form,  but  intended  as  security,  §  143. 
transfer  on  consideration  of  grantor's  support,  §  144. 
transfer  to  use  of  grantor,  §  143. 

valid  judgment  or  writ  must  be  shown  to  attaoli,  §  101. 
vendee  of  fraudulent  vendee,  when  affected  by  the  fraud,  § 

141. 
voiuntary  conveyances,  what  deemed  to  be,  §  137. 
voluntary  transfers,  §  142. 
want  of  change  in  possession  a^  evidence  of  fraud  in  transfer, 

U  147-158. 
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what  persons  may  assail  and  avoid,  §  137a. 

what  creditors  may  a.ttacls;  and  disregai'd,  §  137. 

what  property  may  be  seized  notwithstanding,  §  138. 

when  may  be  removed  before  issue  of  execution,  §  430. 

when  may  be  removed  before  return  of  execution,  §  430. 

who  may  assail,  §§  13G,  337,  137a,  140. 
FRUIT  growing  on  trees,  whether  real  or  personal  property,  §  US. 

growing  on  trees,  whether  subject  to  execution,  §  115. 
FRUIT  AND  FRUIT  TREES,  when  subject  to  execution,  §  113. 
FURNITURE,  office,  exemption  of  as  an  instrument,  §  231. 

piano,  whether  exempt  as,  §  231. 

trunk  Is  not  household  furniture,  §  231. 

used  4n  keeping  lodgers  and  boarders,  exemption  of,  §  231. 

what  amount  can  be  held  as  exempt,  §  231. 

what  exempt,  §  231. 

GARNISHEE,  answer  of,  §  415. 

bailee  of  choses  in  action  not  liable  as,   §  161. 

defense  availaible  to,  §  416. 

duties  and  liabilities  of,,§  412. 

how  to  present  gai'nishment  as  a  defense,  §  171. 

judgment  against,  when  does  not  preclude  claim  of  exemption, 

§  234. 
liability  for  interest,  §  413. 
moisit  have  the  privity  of  contract  and  interest  with  defendant, 

§  160. 
must  plead  assignment  of  debt,  if  known  to  him,  §  170. 
offsets  which  he  may  plead,  §  417. 
possession  necessary  to  charge  persons  as,  §  160. 
protected  in  payment  of  judgment  against  him,  §  418. 
GARNISHMENT  against  state  or  United  States,  §  132. 

agent  or  servant,  whether  subject  to,  for  property  belonging 

to  or  debt  due  from  principal,  §  160a. 
answer  in,  amendment  of,  §  415. 
answer  In,  effect  of,  §  415. 

assignee  of  debt  when  may  not  urge  his  claim,  §  170a. 
assignee  of  nonmegotia-ble  demOiUd,  how  may  protect  it  from, 

§  170. 
assignment,  acceptance  of,  whether  essential,  §  170. 
assignment,  bui-den  of  proof  to  show  precedence  of,  §  170. 
afislgnment  equitable,  taices  precedence  over,  §  170. 
assignment  of  debt,  duty  of  garnishee  to  di.sclose,  §  170a. 
assignment  of  debt  prior  to,  §  170. 

assignment  of  debt,  notice  of  whether  required  prior  to,  §  170. 
bailee  whether  subject  to,  §  161. 
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bailee  of  clioses  in  action,  whether  subject  to,  |  161. 
burden  of  proof  as  between  garnisliing  creditor  and  persons 

claiming  under  prior  assignmenit,  §  170. 
cannot  reach  money  in  custody  of  law,  §§  130-133. 
cestui  que  trust.  Interest  of  when  subject  to,  §  162. 
charitable  and  beneficial  associations,  whetheir  subject  to,  § 

162. 
check  or  draft,  before   acceptance,  whether  defeats  right  of. 

§  170. 
checli  or  draft  In  the  hands  of  a  bailee,  whether  subject  to. 

161. 
oomimon  carriers,  when  subject  to,  §  160. 
counties,  whether  subject  to,  §  132. 
custody  of  law,  property  is  placed  in,  by,  §  135. 
custody  of  the  law  when  protects  property  from,  §  159a. 
debts  due  to  some  only  of  the  judgment  debtoa-s,  §  169a. 
debts  subject  to  are  those  only  on  which  an  action  at  law  can 

be  sustained,  §  102. 
debts  subject  to  include  all  on  which  an  action  at  law  can  be 

sustained,  §  162. 
defenses  to,  §  416. 
definition  of,  §  159. 

demand  of  payment,  want  of,  does  not  preyent  claim  from  be- 
ing subject  to  garnishment,  §  164. 
does  not  reach  a&sugned  debt,  §  115. 
domicile  of  creditor,  whether  controls  situs  of  debts  garnished, 

§  leiia. 
draft  or  order  for  part  of  fund,  whether  takes  precedence  over, 

§  170. 
doty  of  garnishee  to  urge  exemption  rights,  §  159a. 
equitable  causes  of  action  are  not  subject  to,  §  162. 
exemption,  duty  of  garnishee  to  plead,  §  170a. 
foreign  oorporations,  sliares  of  stock  of,  whether  subject  to, 

§  159. 
fraudulent  transfers  do  not  prevent,  §  159b. 
garnishee's  duty  to  show  that  the  property  is  not  subject  to, 

§  170a. 
holds  only  demands  existing  at  the  service  of  the  notice,  §  414. 
how  asserted  as  a  defense,  §  171. 
how  made  on  corponaitdons,  §  409. 
Is  a  proceeding  at  law,  §  159. 

joint  credit,  gamdshing  one  of  the  persons  to  whom  it  is  ow- 
ing, §  169. 
judgnrcent  against  garnishee,  when  does  not  protect  him  from 

an  assignee,  §  170a, 
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judgment  in,  effect  of  against  garnishee,  §  171. 

judgment  in,  whetlier  a  satisfaction  of  the  dAt,  §  171. 

leased  property  is  not  subject  to,  §  160. 

lien  and  liability  created  by,  §  412. 

liquidated  damages,  claim  for,  whether  siubject  to,  §  167. 

municipal  corporations,  whether  may  waive  their  exemption 
from,  §  133. 

necessary  to  reach  interest  in  a  partnership  in  Geoirgia,  §  125. 

necessity  for  proceedings  by,  §  159. 

not  proper  where  seizure  is  possible,  §  159. 

object  of,  §  150. 

of  agents  for  moneys  belonging  to  their  principals,  §  160a. 

of  agents  of  corporations,  §  160a.     ^ 

of  attorneys  at  law,  §  134. 

of  chattels  capable  of  manual  delivery,  §  159. 

of  check  in  the  hands  of  third  person,  §  161,  note. 

of  chases  in  action  in  bailment,  §  161. 

of  claim  of  one  partner  against  the  other,  §  167. 

of  claims  against  insurance  companies,  §  164a. 

of  claims  for  damages,  §  167. 

of  claims  for  insurance  before  asstu-ed  has  peirformed  all  con- 
ditions precedent,  §  164a. 
of  claims  for  insurance  before  insurer  has  elected  whether  to 

rebuild,  §  164a. 
of  claims  for  tort,  §  167. 
of  common  cdiTier,  §§  160-168. 
of  counties,  §  132. 

of  damages  due  far  wrongful  attachment,  §  167. 
of  debt  due  from  two  or  more.  §  169. 
of  debt  due  to  two  or  more,  §  169. 
of  debts  in  judgment,  §  166. 
of  debts  in  siilt,  §  166. 
of  debts  not  due,  §§165.  414. 

of  debts  of  which  defendant  is  not  the  beneficial  owner,  §  162. 
of  executors  and  administratoris,  §  159a. 
of  exempt  property,  §  159a,  ' 

of  foreign  corporations  for  debts  due  to  creditors  of  their  domi- 
cile, §  161a. 
of  insurance  arising  from  loss  of  exempt  property,  §  164a. 
of  insurance  before  the  assured  has  made    proofs    of  loss, 

§  164a. 
of  moneys  due  for  pension,  §  1.50a. 
of  moneys  due  from  trustees,  §  162. 

of  moneys  due  upon  contracts  for  personal  services,  §  164. 
of  moneys  which  ai-e  subject  to  a  forfeitui-e,  §  164. 
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of  municipal  corporations  and  their  officers,  §§  133,  159a. 

of  negotiable  Instruments,  §  168. 

of  negotiable  insti-uments  by  stajtutes  of  Connecticut,  North 
Carolina,  Alabama    and  New  Yorl£,  §  168. 

of  negotiable  instruments  by  statutes  of  Ohio,  §  168. 

of  negotiable  instruments,  transfers  which  avoid,  §  168. 

of  nonresidents,  §  410. 

of  pledged  or  mortgaged  property,  §  159a. 

of  pledged  property,  §  120. 

of  principal  for  property  in  possession  of  his  servant  at  dis- 
tant place,  §  160. 

of  property  fraudulently  transferred,  §  159b. 

of  property  in  custody  of  the  law,  §  159a. 

of  property  in  hands  of  asisignee  for  benefit  of  creditoirs  tmdfer 
a  void  assignment,  §  ISQib. 

of  property  not  subject  to  execution,  §  159a. 

of  property  situate  beyond  the  state,  §  159a, 

of  property  tali.en  from  a  person  by  an  arresting  officer,  §  159a. 

of  purchaser  of  propeity  before  its  delivery,  §  164. 

of  receivers,  §  159a, 

of  rents,  §  164. 

of  savings  bank  hiavlng  transferable  pass-book,  §  168. 

of  sherifl:,  cannot  be\  served  om  his  deputy,  §  160a. 

of  the  judgment  creditor  undeir  a  writ  In  favor  of  himself, 
§  162. 

of  wages,  assignment,  when  takes  precedence  over,  §  170. 

of  wages  exempt  from  execution,  §  159a. 

offsets,  §  417. 

on  whom  should  be  served,  §  400. 

optional  contracts,  when  become  soibject  to,  §  168. 

order  or  draft,  whether  accepted  or  not,  takes  precedence  over, 
§  170. 

place  where  debt  is  payable,  whether  may  affect  right  of, 
§  161a. 

plea  of,  in  abatement,  §  171. 

plea  of,  in  bar,  §  171. 

possession  necessary  to  support,  §  160. 

prior  liens  and  right  are  not  affected  by,  §  159. 

property  beyond  the  state  is  not  subject  to,  §159,  159a. 

property  in  bond  in  custom  house,  whether  subject  to,  §  160. 

reaches  legal  assets  only,  §  159a, 

reaches  no  contingent  debts,  §  164. 

reaches  no  debts  not  payable  in  coin,  §  163. 

receivers,  when  subject  to,  and  mode  of  enforcing,  §  129. 

remoteness  of  time  for  payment  no  objection  to,  §  165. 
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result  of,  §  159. 

safe  deposit' companies,  whether  subject  to,  |  160. 
setoff,  right  of  is  not  prejudiced  by,  §  165. 
situs  of  choses  in  action  for  the  pui'poses  of,  §  161a,  200. 
statutes  must  be  consulted  to  asicertain  what  property  is  sub- 
ject to,  §  loti. 
Steele  in  corpoa-ations,  whether  subject  to,  §  1.59. 
stockholder  is  not  subject  to,  on  his  subsci'iptlon  for  stock. 

If  no  call  has  been  made,  §  164. 
there  must  be  privity  of  conti-act  and  interest  between  defend- 
ant and  garnishee,  §  160. 
third  persons  bringing  before  the  couirt  to  ascertain  their  In- 
terests, §  169. 
ticket-seller,whether  subject  to,  for  debt  due  from  corpora- 
tion, §  160a. 
treasurer,  whether  subject  to,  for  debt  due  from  corporation, 

§  160a. 
usually  reaches  none  but  assets  at  law,  §§  159,  162. 
when  suspends  running  of  Interest,  §  413. 
where  an  accounting  Is  necessary,  §  167. 
where  contract  is  not  apportionable,  §  165. 
where  debtor  has  right  to  elect  mode  of  payment,  §  161. 
where  It  cannot  be  known  what  sum,  if  any,  will  become  due, 
§  164. 
GEORGIA,  exemptions,  proceedings  to  obtain  benefit  of,  in,  §  213. 
GIFTS,  when  and  by  whom  may  be  avoided  as  fraudulenit,  §  142. 
GRAPES  not  subject  to  execution  as  personalty,  §  113. 
GROWING  CROPS,  action  by  purchasei-  to  enforce  right  to,  §  349b. 
change  of  isossession  required  on  sale  of,  §  153. 
fruit  growing  upon  trees,  whether  subject  to  execution  as, 

§  113. 
how  levied  upon,  §  263. 

Immature,  whether  may  be  levied  upon,  §  113. 
landlords  and  tenants,  respective  Interest  of  in,  §  113. 
on  lands  constituting  a  homestead,  whether  exempt,  §  247a. 
on  lands  held  by  a  husband  and  wife  by  the  entireties,  §  113. 
plaintiff  In  ejectment  entitled  to,  §  474. 
purchaser's  right  to,  §  349b. 
raised  on  the  shares,  when  and  how  subject  to  execution,  S 

113. 
sale  of,  severs  them  from  the  realty,  §  Z4Qh. 
sheriff  cannot  resei-ve  from  sale  of  land,  §  340b, 
tenure  by  which  held,  §  113. 
when  real  and  when  personal  estate,  §  113. 
when  subject  to  execution,  §  113. 
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GUARDIANS,  personal  property  in  possession  of,  whetlier  subject 
to  execution,  §  131. 
■whether  subject  to  garnishment,  §  131. 

HABBAS  CORPtrS,  supplemental  proceedings,  Imprlsonmeat  In,  re- 
lief from,  by,  §  421. 
HABEAS  CORPUS  CUM  CAUSUS,  writ  of,  §  8a. 
HABERE  FACIAS  POSESSIONEM  defined,  §  3. 
form  of.  §  471. 
<See  Writ  of  Poisseeslon.) 
HABERE  FACIAS  SEIZINAM  defined,  §  3. 

(See  Wiit  of  Possession.) 
HEAD  OF  FAMILY. 

dependent  pei'sons,  voluntary  assumption  of  care  of,  {  222. 
dlTorced  husband  may  be,  though  deprived  of  the  custody  of 

his  children,  §  222. 
husband  and  father  living  apart  from  his  .family,  §  222. 
who  entitled  to  exemption  rights  as,  §  222. 
who  entitled  to  homestead,  §  240. 

wife,  when  becomes,  within  the  meaning  of  the  exemption 
laws,  §  222. 
HEIRS,  naming  of,  in  scire  facias,  §  88. 
scire  facias  against,  §  87. 
undivided  interests  of  before  distribution,  whether  subject  to 

execution,  §  183. 
when  their  interest  is  subject  to  a  areditor's  bill,  §  425. 
when  their  Interest  is  subject  to  execution,  §  183. 
HOMESTEAD,  abandonment,  §  218. 
i      abandonment  by  absence,  §  248. 
abandonment  by  leasing,  §  248. 
abandonment  by  remorval  to  another  state,  §  248. 
abandonmenit,  facts  soifflcient  to  constitute,  §  248. 
abandonment  is  a  question  of  Intent,  §  248. 
abandonment,  vmion  oif  act  and  intent  is  requisite  to,  i  248. 
alimony,  whether  subject  to  judgment  for,  §  249. 
allotmenrt  and  appraisement,  proceedings  for,  §  250a. 
amount  of  property  which  may  be  held  as,  §  246. 
antecedent  liabilities,  §  249. 

appraisement  and  allotment  of,  when  binding,  §  250a. 
appraisement  and  allotment,  second  when  there  has  been  an 

increase  in  value,  §  250a. 
appraisement,  execution  sale  in  advance  of,  250a. 
assessments,  when  subject  to  sale  to  satisfy  claim  for,  §  249d. 
attachment  lien  may  be  displaced  by,  §  249e. 
building  wlthont  land,  whether  may  be  exempt  as,  §  242. 
capricious  or   fraudulent    designation  of    the   boundaries  of, 
§  246. 
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collateral  attack  on  appraisement  or  allotment  of,  §  250a. 

collateral  attack  on  execution  sale  of,  §  239. 

compelling  lien  creditor  to  first  exhaust  other  ptoperty,  §  440. 

conditional  or  experimental  removal  from,  §  248. 

constitutionality  of  laws  exempting,  §  219. 

crops  grown  on,  whether  exempt  from  execution,  §  247a. 

debts  created  befoire  its  acquisition  ox  dedication,  §  249. 

defined,  §§  245,  247. 

desertion  of  family  by  huisband  is  not  an  abandonment,  §  248. 

divorce,  terminaruion  of,  by,  §  248a. 

dwellinghouse,  what  may  be  exempt  as,  §  244. 

effect  of  sale  undeir  execution,  §  239. 

enjoining  sale  of,  §  439. 

equitable  title  may  be  subject  to  claim  of,  §  242. 

estate  which  may  be  held  as,  §  242. 

estoppel  of  husband  and  wife  to  claim  that  other  lands  sub- 
ject to  same  mortgage  shall  first  be  sold,  §  440. 

excess,  how  subjected  to  execution,  §  250a. 

excess  in  area  or  value  is  subject  to  execution,  §  250a. 

excess,  liens  how  to  be  charged  upon,  §  2.o0a. 

excess,  sale  of  without  appraisement,  §  250a. 

excessive  in  value,  whether  may  be  sold  under  execution, 
250a. 

extent  of  premises  subject  to.  Is  void,  §  373. 

fiduciary  debts,  liability  to  sale  to  satisfy,  §  249. 

fraud,  investment  of  nonexempt  money  or  property  in,  is  not, 
§  249a. 

£raudulemt  ti-ansfer  of,  §  239. 

general  oharacteristics  of,  §  239. 

head  ot  family,  who  entitled  to,  as,  §  240. 

hotel,  when  may  be,  §  244. 

how  created,  §  241. 

how  created,  residence  must  precede  the  declaraition,  §  341. 

how  created,  use  as  a  home  essential,  §  241. 

in  distinct  parcels  of  land,  §  247. 

Inlands  held  in  cotenancy,  §  243. 

In  partnership  lands,  §  243. 

In  property  used  for  business  and  rental  purposes,  §  244. 

In  public  lands,  when  becomes  subject  to  execution,  §  177. 

Inquiries  necessary  to  decision  of  claim  for,  §  239. 

Insolvent  may  dedicate  lands  as,  §  249. 

Insurance,  proceeds  of,  are  e.xempt,  §  247a. 

liitent  of  claimant,  evidence  of,  what  not  permissible,  {  244^ 

Intent  to  occupy  as  a  home,  §  241. 

Is  subject  to  all  liens  prior  to  Its  creation,  §  249. 
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is  subject  to  vendor's  lien,  §  249f. 

judgment  directing  tlie  sale  o£,  effect  of,  §  239. 

judgment,  lien  of  on,  §  249fl. 

judgment  lien  on,  where  premise  exceed    homestead  limit,  | 

240d. 
levy  ui>on,  whether  must  precede  proceedings  for  appraisement 

and  allotment,  §  250a. 
liabililies  due  the  state,  §  249. 
liabilities  founded  in  tort,  §  249. 
liabilities  from  which  it  is  exempt,  §  249. 
liens  upon,  how  to  be  treated  in  proceedings  to  subject  to 

execution,  §  250a. 
machinery  and  fixtures,  when  become  a  part  of,  §  245. 
materialmen,  whether  entitled  to  a  lien  on,  §  249g. 
mechanic's  lien  against,  §  249g. 

miscellaneous  debts  against  which  not  exempt,  §  240h. 
moneys  due  for  unlawfully  withholding  possession  of,  §  217a. 
mortgage  on,  with  other  property,  §  440. 
mortgage,  when  prevails  over,  §  249. 
not  bound  by  judgment  nor  execution  lien,  §  218. 
notice  should  be  given  to  claimant  of  levy  on,  §  250a. 
occupancy  of  property  as  a  home,-  how  long  must  have  existed, 

§  341. 
occupancy  of  property  as  a  home,  when  need  not  precede  the 

claim,  §  241. 
on  lands  held  by  tenancies  by  the  entireties,  §  243. 
part  to  be  held  as  exempt,  claiman/t's  discretion  in  selecting, 

§  246. 
partition,  sale  of,  §  249h. 
partnership  lauds,  whether  subject  to,  §  243. 
proceeds  of  Involuntary  sale  are  exempt,  §  235. 
proceeds  of  voluntary  sale  or  exchange  are  not  exempt,  §  235. 
proceeds  of,  when  exempt,  §§  235,  247a. 
profits  of,  when  exempt  from  execution,  §  247a. 
public  lands  are  subject  to  claims  of,  §  242. 
purchase  price,  who  entitled  to  sell  homestead  for,  §  249f. 
removal  from,  when  an  abandonment,  §  248. 
rents  due  for  use  of  whether  exempt  from  execution,  §  247a. 
residence  on  jjart  only  of  tract  claimed  as,  §  241. 
reversion  or  remainder  cannot  be  held  as,  §  242. 
revival  of  liens  fraudulently  removed  from,  §  249a. 
sale  of,  under  execution,  whether  void,  §§  215,  239. 
sale  under  exeution  of  ti'aet  of  which  homestead  is  a  part, 

S  239. 
second  allotment,  when  the  value  has  Increased,  §  250a. 
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seleetlon  of  in  a  mode  to  depreciate  the  value  of  other  lands, 

§  2i6.  . 

separation  of  the  different  tracts  claimed  as  a,  §  247. 
state  and  United  States  bound  by  laws  exempting,  §  249c. 
taxes,  when  subject  to  sale  to  satisfy  claims  for,  249d. 
termination  of  by  claimant  ceasing  to  be  the  head  of  a  fam- 
ily, §  248a. 
termination  of  by  removal  of  claimant  to  another  state,  §  248a. 
termination  of  homestead  right,  by  termination  of  the  claim- 
ant's estate,  §  24Sa. 
test  of.  when  premises  are  partly  used  for  business  purposes. 

§  244. 
the  title  which  may  be  exempt  as  a  homestead,  §  242. 
torts,  when  subject  to  judgments  for,  §  249-b. 
tracts  touching  at  one  point  or  corner  only,  whether  may  both 

be  held  as,  §  247. 
uncultivated  lands  may  be  a  part  of,  §  246. 
under  laws  of  the  United  States,  §  250. 

use  of  property  to  support  the  family  from  its  rents,  §  244. 
uses  to  which  homestead  may  be  put,  §  244. 
value,  how  estimated  wiien  the  claimant's  estate  is  less  than 

the  fee,  §  250a. 
vendor's  lien  on,  who  entitled  to  be  subrogated  to,  §  249f. 
wages,  judgments  for,  cannot  be  levied  upon,  §  249. 
waiver  of,  by  uonclaim,  §  239. 

what  appurtenances  are  exempt  as  part  of,  §§  244,  245. 
when  not  subject  to  judgment  liens,  §  249. 

whether  buildings  and  premises  rented  out  are  exempt,  §  244. 
Whether  waived  by  failure  to  claim,  §  239. 
who  entitled  to  hold,  §  240. 

wife,  decree  of  sale  to  which  she  is  not  a  party.  §  249f. 
wife  living  separate  from  her  husband,  when  not  entitled  to, 

§  240. 
wife,  right  of  to  select  or  claim,  §  240. 

wife,  when  entitled  to  claim  as  the  head  of  a  family,  §  240. 
HOP- VINES,  when  subject  to  execution,  §  113. 

HORSE,  exemption  of  from  execution,  whether  depends  upon  use 
made  of,  §  229. 
the  term  includes  colts  and  mules,  §  229. 
when  exempt  from  execution,  §  229. 
HOTEL,  homestead,  whether  and  when  may  be  held  therein,  §  244. 
HOUSEHOLDER  defined,  §  223. 

does  not  lose  right  of  exemption  by  tpinporaiy  abandonment 

of  houselcpcping,  §  223. 
does  not  lose  right  of  exemption  while  moving,  §  223. 
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having  or  keeping  a  house  is  n'ot  essential,  §  223. 

one  cannot  be  a  householder  in  two  states  at  the  same  time, 
i  223. 

resideTit,  wlio  is    §  223. 

whether  must  have  a  family.  §  22.S. 
HUSBAND  AND  "WIFE,  change  of  possession  required  on  a  trans- 
fer of  chattels  from  him  to  her,  §  155. 

contract  by  husband  to  pay  for  her  services,  when  valid  and 
when  not,  §  127a. 

execution  against  husband,  when  may  be  levied  on  wife's  prop- 
erty, §  127. 

gifts  by  him  of  his  time  and  seiwices  in  managing  her  busi- 
ness or  property,   §  127a. 

gifts  from  him  to  hea-,  when  may  be  ass.ailed  by  his  creditons, 
§  127a. 

his  interest  in  wife's  lands,  when  sub.iect  to  exemption,  §  186. 

property  acquired  by  her  while  carrying  on  business  with  his 
assent,  §  127a. 

separate  property  of  wife,  created  or  increased  by  his  services. 
§  127a. 

services,  gifts  to  of  the  fruits  of,  when  maintainable  against 
his  creditors.  §  12Ta. 

IGNOKANCE  of  levy,  no  excuse  foir  not  claiming  exemption,  §  212. 
IMMOVABLE  personalty,  how  It'vied  upon,  §  263. 
IMPLEMENTS,  what  exempt  as,  §  226a. 

IMPllISONMENT  POK  DEBT,  ability  to  maJse  payment  authorizes, 
S  451. 
constitutional  prohibitions  of,  §  451. 
contract,  not  permitted  under  judgments  for,  §  454. 
fraud,  judgments  founded  upon  may  authorize,  §  454. 
IMPROVEMENTS  on  governmeTit  lands,  whether  subject  to  exe- 
cution, §  176. 
INADEQUACY  OP  CONSIDERATION  is  a  badge  of  fraud,  §  140. 
INADEQUACY  OP  PRICE  generally  no  ground  for  vacating  execu- 
tion sale.  §  300. 
when  joined  with  any  fraud  or  irregularity  is  sufficient  to  va- 
cate sale,  §  300. 
whether  gross  inadequacy  leads  to  presumption  of  fraud,  §  309. 
INADEQUATE  LEVIES  defined,  §  253. 

liability  of  officer  for,  §  253. 
INCORPOREAL  RIGHTS  not  subject  to  execution,  §  110. 
INDEMNITY,  action  on  bond  of,  who  may  maintain,  §  275a. 
after  trial  of  right  of  property,  §  277. 
against  a  known  wrong,  contract  of  is  void,  §  275a.. 
bond  of,  claimant  is  not  restricted  to  action  upon,  §  275. 
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bond  of,  though  informal,  may  be  enforceable,  §  275. 

bond  of,  to  prevent  dispossession  under  a  wilt  of  possession, 
§  471. 

claimant  of  property,  when  may  sue  on  bond  of,  §  275a. 

construction  of  bonds  of,  §  275a. 

costs  wliich  may  be  recovered  In  an  action  for,  §  275a. 

damages,  measure  of.  In  actions  an  bonds  of,  §  275a. 

for  executing  writ  of  possession,  §  472. 

how  officer  may  pipocure,  §  275. 

implied  obllgaition  of  plaintifE  to  Indemnify  an  officer,  §  275a. 

lawfulness  of  bonds  of,  §  275a. 

liability  of  sureties  under,  extent  of,  §  275a. 

officei-  not  entitled  to.  In  Missouri,  when  acting  under  a  writ 
of  attachment,  §  275. 

persons  becoming  surety  on  bond  oif,  how  liable,  §  273. 

priority  obtained  by  giving,  §  275. 

refusal  to  give,  effect  on  lien  of  writ,  §  207. 

right  of  officer  to  exact,  §§  254,  275. 

want  of  does  not  excuse  lack  of  diligence,  unless  indemnity 
was  demanded,  §  167. 

when  courts  will  compel,  §  275. 

when  officer  may  refuse  to  piroceed  after,  §  275. 
INDOBSB'MBNT  of  date  of  recei)tlon,  on  writ,  whether  conclusive, 

§  98. 
INDORSING  EXECUTION,  date  of  receipt  of,  §  98. 

effect,  of  failure  to  indorse,  §  200. 
INFANTS,  persons  of,  execution  against,  §  459. 

snpplemental  proceedings  against,  §§  396,  398b. 
INJUNCTION  against  dispossessing  one  person  under  writ  against 
another,  §  437a. 

against  pursuing  exempt  property  in  another  state,  §  20S. 

against  pursuing  exempt  property  temporarily  in  another  state, 
§  109a. 

against  resorting  to  courts  of  another  state  to  avoid  exemption 
laws,  §  209. 

against  sale  of  mortgaged  real  estate  under  judgment  for  the 
mortgage  debt,  §  191. 

banlu-uptcy  act  of  1898,  when  ajuthorizes,  §  441a. 

effect  of,  on  execution  lien,  §§  201,  202. 

effect  of,  on  prior  levy,  §  271. 

exempt  property,  sale  of,  whether  may  be  prevented  by,  §  439. 

extends  time  for  issuing  execution,  §  28. 

in  aid  of  bankruptcy  proceedings,  §  441. 

in  creditors'  suits,  §  424. 

irregularities,  issuing  on  account  of,  §  436. 
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liability  of  officer  for  sale  after,  §  302. 

Iten  of  execution,  how  affected  by,  §  202. 

married  woman  is  entitled  to,  to  prevent  a  sale  of  her  prop- 
erty under  a  writ  against  her  husband,  §  437. 

remedy  at  law  pirevents  granting  of,  §  436. 

satisfaction  of  judgment  or  a  tender  of,  as  a  ground  for,  §  436. 

to  compel  sale  of  particular  property,  §  440. 

to  enjoin  execution  on  satisfied  judgment,  §  43B. 

to  prevent  a  sale  where  it  will  cloud  the  owner's  title,  §  438. 

to  prevent  a  vexatious'  and  oppressive  use  of  writ,  §  436. 

to  prevent  sale  of  a  homestead,  §  439. 
'\.  to  prevent  sale  of  exempt  personalty,  §  439. 

to  prevent  sale  of  one  man's  property  under  a  writ  against 
another,  §  437. 

to  prevent  sale  of  partnership  property  under  a  writ  against 
one  of  its  members,  §  437. 

to  prevent  sale  of  property  in  custodia  legis,  §  436. 

to  prevent  sale  of  property  of  special  value  to  its  owner,  §  437. 

to  prevent  sale  of  wife's  property  imdier  a  writ  against  her 
husband,  §  437. 

to  prevent  sale  where  it  would  be  ruinous  to  the  owner,  he 
not  being  a  party  to  the  suit,  §  437. 

to  protect  alienees  and  encumbrancers  of  defendant,  §  440. 

when  may  be  granted  on  account  of  Irregularity,  §  436. 

when  will  be  granted  to  prevent  cloud  on  title,  §  438. 

will  not  be  granted  when  tliere  is  a  remedy  at  law,  §  435. 
INNER  DOOKS,  right  of  officer  to  force  to  make  levy,  §  256. 
INNOCENT  PUKCHASER  protected  from  irregularities,  §  339. 

protected  from  reversal,  §§  346,  348. 

protected  from  secret  frauds  and  vices,  §  343. 

protected  from  secret  transfers,  §  336. 
INQUISITION,  sale  without,  when  void,  §  283,  note. 

to  ascertain  value  of  rents  and  profits,  §  283,  note. 

waiver  of,  §  283,  note. 

what  may  be  sold  without,  §  383,  note. 
INSOLVENT  DEBTOR,  conditional  transfer  by,  §  144. 

transfer  by  on  long  credit,  §  144. 

transfer  by  reserving  right  to  snpport,  §  144. 

voluntary  transfer  by,  §  142. 

whether  creddtor's  bill  against,  can  be  sustaioed  before  return 
of  nulla  bona,  §  429. 
INSURANCE,  exempt  property,  garnishment  of  moneys  arising  ouit 
of,  §  lG4a. 

of  exempt  property,  proceeds  of,  whether  exempt,  §  235. 

g'arnishmient  of  claim  for,  §  167. 
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garnishment  of  moneys  due  for,  §§  164a,  167. 

life,  creditors'  suits  to  reacli  proceeds  of,  §  425,  note. 

life  and  accident,  exemption  of  when  the  premiums  exceed  the 
amount  named  in  the  statute,  §  234b. 

life  and  aceidenit,  exemption  of,  whether  coutinues  after  the 
proceeds  have  reached,  the  beneficiaries,  §  234b. 

life  and  accident,  sitatutes  exempting  from  execution,  §  234b. 

on  exempt  property,  whether  proceeds  are  exempt,  §  235. 

policies  of,  whether  subject  to  execution,  §  112. 

unad.1usted  claim  for,  cannot  be  garnished,  §  164a. 
INTEHEST  omitted  from  writ,  alias  cannot  issue  for,  §  445. 
INTERPLEADER,  creditors  of  the  defendant  may  be  compelled  to 
resort  to,  §  2T8. 

resort  to,  -vv'bere  title  is  doubtful,  §  278. 

statutes  compelling  claimant  of  property  to  resort  to,  §  278. 

to  determine  claims  to  proceeds  of  an  execution,  §  446a, 
INTOXICATING  LIQUORS,  execution  sale  of,  wheire  theu:  sale  is 

forbidden  by  law,  §  110. 
INVENTORY,  UablUty  for  not  making,  §  266. 

not  essential  to  levy,  §  266. 

should  be  made,  §  266. 
IRREGULAR  WRITS,  creditor's  bill  on,  §  427. 

what  must  be  executed,  §  103. 
IRREGULARITIES,  effect  of,  where  plaintiff  purchases,  §  340. 

for  which  levies  may  be  vacated,  §  271. 

foi'  which  sales  may  be  set  aside,  §  339. 

in  writs  of  capias  ad  satlsfaciendnm,  §§  456,  461. 

when  are  causes  for  injunction,  §  436. 
ISSUE    OF   ORIGINAL   EXECUTION,  administrator  or  executor, 
when  entitled  to,  §  21. 

aftesr  death  of  defendant  when  judgment  directs  sale  of  lands, 
§  35. 

after  death  of  tie  plaintiff  or  defendant,  §  35. 

after  the  affirmance  of  a  judgment,  §§  9b,  13. 

after  the  record  is  removed  on  appeal,  §  13. 

after  the  time  allowed  by  law  lis  void,  §  29. 

against  administrators  or  executors,  §  22. 

agauisit  counties  and  municipal  corporations,  §  22. 

against  incompetent  persons,  §  22. 

againsit  one  noit  a  party  to  the  judgment,  §  22. 

against  what  defendants,  §  22. 

appellate  court,  issued  from  without  authority,  whether  void, 
§  13. 

application  for,  clerk,  whether  may  require  to  be  in  writing, 
§  9b. 
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application  for,  clerk,  may  require  evidence  of  the  applicant's 
authoffity,  §  9b. 

application  for,  when  need  not  be  made  to  the  court,  §  9fb, 

assignee's  right  to,  §  21. 

attorney  or  agent  may  demand,  §  21.  ' 

before  entry  of  judgment,  may  be  valid,  §  24. 

before  the  entry  of  the  judgment,  §  23. 

before  there  is  any  judgment,  is  void,  §  24. 

by  vrhom  to  be  issued,  §  23. 

clerk,  interest  of,  does  not  disqualify  him  from  Issuing,  §  23. 

compelling  by  motion  or  writ  of  mandate,  §  9b. 

computing  time,  exclusion  o£  period  when  no  right  to  execu- 
tion existed,  §  28. 

computing  time  within  which  right  to  exists,  §  28. 

conditions  precedent  for,  noncompliance  with,  effect  of,  §  9b. 

consequence  of  issue  contrary  to  agreement,  §  2fci. 

consequence  of  premature  issue,  §  25. 

creditors'  suits,  what  sufficient  to  sustain,  §  428. 

death  of  plaintiff,  who  may  demand  after,  §  21. 

defined,  §  9a. 

delivery  of  by  mail,  §  9a. 

delivery  of  the  writ  to  an  oflScer  for  enforcement  is  essential 
to,  §  9a. 

delivery  of  to  the  plaintiff  is  not  an,  §  9a. 

direction  to  return,  when  does  not  annul,  §  9a. 

discretion  of  court  to  refuse  leave  to  issue,  §  27b. 

earliest  time  for,  §  24. 

extension  of  time  for,  by  suspension  of  right  to,  §  28. 

fines,  enforcement  of  by,  §  16. 

for  deficiency,  after  a  foreclosure  sale,  §  9b. 

general  rule  as  to  courts  that  may  issue,  §  10. 

how  compelled,  §  21. 

how  procured,  §  9b. 

Incompetent  plaintiff  may  demand  by  her  guardian,  §  21. 

Issue  of,  after  a  year  and  a  day,  between  the  parties,  §  30. 

Issue  of,  after  a  year  and  a  day,  not  void,  §  29. 

joinder  of  two  judgments  in  one  writ,  §  16. 

judgments  which  will  sustain,  §  16. 

latest  time  for,  §  27. 

latest  time  for,  computation  of,  §  28. 

laws  governing  American  courts,  §  11. 

liability  of  officer  Issning  without  authority,  S  23. 

mandamus  to  compel,  §  21. 

married  women's  ri^ht  to,  §  21. 

municipal  corporations,  when  may  be  against,  §  22. 
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must  be  by  the  cleirk  and  out  of  the  court  where  the  judgment 
■wfas  rendered,  §  10. 

nonjoinder  of  defendants,  §  22. 

notice  of  intention  to  apply  for  need  not  be  given,  §  db. 

nunc  pro  tunc  entry  of  judgment,  may  support  and  validate, 
§  23. 

omission  of  one  of  the  defendant's  therefrom,  §  22. 

on  decrees,  §  37a. 

on  decrees  for  sale  of  land  after  lapse  of  five  years,  §  27a. 

on  dormant  judgments,  discretion  of  the  court  to  refuse,  27b. 

on  dormant  judgments,  motion  for,  notice  to  be  given,  §  27a> 

on  dormant  judgments,  motions  for,  practice  upon,  §  27a. 

on  dormant  judgments,  motions  for,  within  what  time  may  be 
made,  §  27a. 

on  dormant  judgments,  without  leave  of  court,  whether  void,. 
§  27a. 

on  judgment  by  confession,  before  entry  of,  §  24. 

on  judgments  not  banding  the  defendant  in  personam,  §  16. 

on  lost  or  destroyed  judgment  records,  §  18. 

on  merged  or  satisfied  judgments,  §  19. 

on  orders  of  court,  §  17. 

on  outlawed  judgments,  §  27a. 

on  satisfied  judgment,  defendant  cannot  be  estopped  from  re- 
covering pj-operty  sold  under,  §  19. 

on  satisfied  judgment,  election  of  the  defendant  to  treat  as- 
valid,  §  18. 

on  transcript  of  justice's  judgment,  irregularities  in,  §  14. 

on  transcripts  of  other  courts,  §  14. 

on  void  judgments,  §  20. 

order  of  court,  when  necessary  to  authorize,  §  9b. 

orders  to  pay  money  into  conrt  are  not  enforceable  by,  §  17. 

plaintiff  may  demand,  though  he  has  an  attorney,  §  21. 

power  lost  hy  destruction  of  the  court,  §  12. 

ratification  by  plaintiff  of  writ  isisued  without  his  authority^ 
§  21. 

remedies,  wlien  improperly  denied,  §  21. 

shortening  time  for,  constitutionality  of  statutes,  §  27a, 

stay  of,  after  the  alfirmance  of  the  judgment,  §  32. 

stay  of,  as  the  result  of  appellate  proceedings,  §  32a. 

stay  of,  by  banlcruptcy  prooB'Pdings,  §  32. 

stay  of,  other  than  by  appellate  proceedings,  §  32. 

stay  of,  perpetual,  when  proper,  §  32. 

stay  of,  power  of  courts  to  griint,  §  32. 

suspension  of  right  to,  §§  31-37. 

to  another  country,  irreguloi-ities  in,  §  14. 
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two  or  more  writs  cannot  issue  to  the  same  officer  at  the  same 

time,  §  31. 
vacation  or  suspension  of  the  judgment  terminates  the  right 

to,  §  18. 
Todd  -writ  cannot  amount  to  an,  §  9a. 
who  entitled  to,  §  21. 
without  a  review  is  not  void,  §§29,  30. 
without  knowledge  or  authority  of  plaintiff,  |  21. 

JEWELRY  not  exempt  from  execution,  §  232. 
JOINDER,  of  defendants  in  scire  facias,  §  87. 

of  plaintifEs  in  scire  facias,  §  86. 

of  two  or  more  .ludgmente  in  one  execution,  §  16. 
JOINT  DEBTORS,  garnishment  of,  §  169. 

JOINT  TENANCY,  lands  held  by  are  subject  to  execution,  §  172b. 
JOINT  TRESPASSERS,  liability  for  wi-oiigful  levy,  §  23. 
JUDGMENT,   against  garniahee,  claim  that  property  was  exempt 
may  be  interposed  after,  §  234. 

against  garnishee,  efCect  of  prior  to  paymeBt,  §  171. 

consequence  of  variances  from,  §  43. 

dormant,  issuing  execution  upon,  §§  27a,  27b. 

garnishment  of,  §  166. 

garnishment  of,  in  a  state  where  neither  pai-ty  resides,  §  209. 

how  sutoject  to  execution,  §  112. 

how  to  be  described  in  the  execution,  §  42. 

in  scire  facias,  §  81. 

is  not  satisfied  by  redeeming  under  it,  §  317. 

must  be  produced  by  purchaser,  §  350. 

on  forthcoming  and  delivery  bonds,  §  264. 

vacation  of,  destroys  the  right  to  execution,  §  18. 

what  may  be  enforced  by  ci'editor's  bUl,  §  427. 

what  may  be  enforced  by  supplemental  proceedings,  §  396. 

when  officer  need  not  prove  for  his  protection,  §  101. 

whether  subject  to  garnishment,  §  1G6. 
JUDGMENT  ROLL,  issue  of  execution  before  making.  §  24. 
JUDGMENTS  ON  WHICH  EXECUTION  MAY  ISSUE,  decrees  of 
chancery  and  probate  courts,  §  10. 

lien  of  not  contimued  by  execution,  §  203. 

lost  judgment  records,  §  18. 

merged  or  satisfied  judgments,  §  19. 

must  be  final  and  certain,  §  16. 

none  on  judgment  of  condemnation,  §  17. 

not  satisfied  by  payment  to  officer  after  return  day,  §  106. 

sale  of  umde'r  execution,  §  112. 

to  what  extent  sheriff  and  constable  must  examine,  §§  100,  101. 

void  judgments,  §  20. 
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JUDICIAL  SALES,  Tacation  of,  motion  for,  when  should  bo  made, 

(See  Chanci'i-y  Sales.) 
JUIMSDICT10>f,  oonllict  between  officers  acting  undei,-  writs  from 
the  national  and  from  the  state  courts,  how  avoided,  §  2(i4. 
JT.TKISDICTIO.N  OP  COURTS,  officers  must  talce  notice  of,  §  100. 
JURY,  trial  of  right  of  property  by,  §§  276,  277. 

trial  of  right  of  property  by,  effect  of,  §  277. 

trial  of  right  of  property  by,  who  may  demand,  §  277. 
JUSTICES'  COURTS,  creditor's  bill  on  judgment  of,  §  427. 

execution  before  entry  of  judgment,  §  24. 

execution  from,  must  be  siigned,  §  45. 

lien  of  execution  issiwd  out  of,  §  199. 

money  paid  into,  is  not  subject  to  garnishment,  §  130. 
JUSTICES  OF  THE  PEACE,  amendment  of  writs  issued  by,  §  63. 

quashing  of  writs  by,  §  73. 
JUSTIFICATION,  extrinsic  facts  laaown  to  officer,  whether  deprire 
him  of  the  protection  of  his  writ,  §  102. 

of  officers  under  void  or  ii-regular  writs,  §§  101,  102. 

KEEPERS  may  be  appointed  by  sheirifC,  §§  260,  261. 

may  hold  po.ssession  for  officer,  §  261. 

whether    defendant  may  act  as,  §  261. 
KNOWLEDGE  OP  IRREGULARITIES,  whether  officer  is  affected 
by,  §  102. 

LABORERS,  clerlis,  whether  entitled  to  exemption  as,  §  234. 
commercial  travelers,  whether  exempt  as,  §  234. 
conductors  on  railways  are  not,  §  234. 
definition  of,  §  234. 
locomotive  engineers  are,  §  234. 
mail  carriers  are,  §  234. 
sitenographers  are,  §  234. 

who  are,  within  the  meaniing  of  the  exemption  laws,  §  217. 
LANDS  were  not  sold  uuder  execution  at  common  law,  §  7. 

See  Levy  on  Real  Eistate,  Real  Estate,  Real  Estate  Subject 
to  Execution. 
I;ANDLORD  AND  TENANT,  cotenancy  in  crops,  when  exists  be- 
tween, §  113. 
croppei-s  and  tenanihs,  differences  between,  §  113. 
execution  against  tenant,  when  affects  landlord's  share  in  the 
crops,  §  113. 
fixtures,  what  are,  and  tenants'  right  to,  §§  114,  473. 
forfeiture  of  tenant's  rights  by  an  execution  sale,  §  119. 
leasehold  interests,  whether  subject  to  execution,   §  119. 
respeatiye  interests  of  in  growing  orops,  §  113. 
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XiEASEIIOIjDS.  conclitioas  against  assi^ment  of,  whether  affect 

the  right  to  levy  and  sell  under  execution,  §  119. 
how  subje<-ted  to  executipn,  §  119. 
levy  upon  as  real  pt-opcrty,  §  172. 
when  subject  to  execution,  §  172. 
liBJGAGY,  when  su'bjeet  to  execution,  §  1.3.1. 
LEVAItl  FACIAS  defined,  §  0. 
LEVARI  FACIAS  DE  BONIS  ECCLESIASTICIS  defined,  §  6. 

has  BO  return  day,  §  106. 
LBVy,  abandonment  of,  when  justifies  issue  of  alias  writs,  §  50. 

ijlias  writ,  abandonment  under  pA'ior  writ,  whether  ptresumed 

from  the  issuing  of,  §  50. 
by    garnishment,  not    proper  where    property    is    capable  of 

manual  delivery,  §  159. 
cannot  be  made  after  return  day,  §  106. 
diligence  in  making,  §  107. 
effect  of  appeal  bond  on,  §  32. 
effect  of  death  of  defendant,  §  37. 
effect  of  supersedeas  on,  §  32. 
first  vsrit  must  be  first  levied,  §  2,51. 
how  made  under  second  writ,  §  135. 
mu&t  be  disposed  of  before  alias  can  issue,  §§  49,  50. 
on  house,  must  be  by  taking  possession,  §  159. 
not  lost  by  subsequent  bankruptcy  of  defendant,  §  207. 
not  to  be  made  on  property  in  eustodia  legis,  §§  129-135. 
on  eQudties  of  redfiimption,  §  117. 
on  goods  mortgaged,  §  117. 
of  junior  wi'it  first,  gives  it  priority,  §  251. 
on  pledged  propAi'ty,  §  120. 
on  property  of  a  copartner,  §  125. 
on  property  of  a  eotenant,  §  125. 
on  property  subject  to  a  creditor's  suit,  §  434. 
on  property  ti-ansf erred  in  fraud,  §§  136-146. 
places  personalty  in  eustodia  legis,  §  135. 
safe  deposit  companies,  right  to  seize  property  In  vaults  of, 

§  100. 
LEVY  ON  PERSONAL  FEOPEKTY,  abandoning  by  lapse  of  time, 

§271. 
abandoning  by  taking  out  alias  fieri  facias,  §  271. 
abandonment  of,  officer's  right  to  make  an,  §  260. 
accomplished  by  forcing  doors  of  dwelling  is  void,  §  269a. 
actions  which  officer  may  sustain  after  levy,  §  268. 
agreement  to  confine  It'vy  to  certain  property,  §  258. 
amount  of  property  which  should  be  seized,  §  253. 
arrest,  property  taken  from  prisoner  uader,  whether  su^bject  to 

§  270. 
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LEVY  ON  PEESONAL  PROPERTY— Continued, 
attack  upon,  how  may  be  made,  §  2Tla. 
breaking  doors  to  efEeet,  where  dwelling  is  occupied  for  buel- 

nesB  purpoises,  §  256. 
by  decoying  party  or  property  within  the  state  or  jurisdiction, 

§  269a. 
by  whom  may  be  made,  §  250b. 
care  of  property  levied  on,  §  270. 
codefendants,  property  of  either  may  be  seized  for  the  whole 

debt,  §  254. 
constructive  possession,  when  not  sufficient  to  support,  §  260. 
constructive,  whether  resnlts  from  receipt  of  a  second  writ, 

§267. 
conversion  from  levy  on  property  in  possession  of  the  defead- 

anit,  §  254. 
oonitrol  of  property  is  essential  to,  §  260. 
criminal  prosecution  and  search  of  person  accused  for  purpose 

of  making,  §  269a. 
damages,  exemplary,  when  recoverable  for,  §§  272,  273. 
damages,  measure  of  for  wrongful,  §§  272,  273. 
definition  of,  §  260. 

difCerence  between,  and  the  service  of  the  writ,  §  260. 
delay  in  making,  officer  is  liable  for,  §  252. 
diligence  required  in  making,  §  252. 
diligence  to  be  exercdsed  in  making,  §  252. 
delivering  property  to  a  receiptor,  §  265. 
demand  for  payment,  whether  should  precede,   §  257. 
effect  of,  as  a  satisfaction  of  judgment,  §  269. 
effect  of  excessive  levies,  and  remedies  of  defendant,  §  253. 
effect  of  levy  on  the  title  to  property,  §  268. 
effected  by  fraud,  §  269a. 
endorsement  of  upon  the  wi-it,  §  260. 
entry  on  premises  for  the  purpose  of  making,  §  256. 
excessive  and  Inadequate  levies  described,  §  253. 
excessive,  may  be  quashed  in  part,  §  271a. 
excuse  of  officers  for  not  making,  burden  of  proof  respecting, 

S252. 
exempt  propeaty,  otDeer  need  not  levy  upon,  §  252. 
for  what  causes  vacated,  §  271. 
forcible  resistance  to  unauthorized,  §  254. 
forthcoming  bonds,  given  for  release  of,  §  264. 
fraud  in  making  levy,  avoids  it,  §  269a. 
fraudulent  levy,  §  261. 

further  levy  by  another  officer,  whether  permissible,  §  267. 
how  long  officer  should  keep  possession,  §  262. 
how  jnade  under  second  wiit,  §  267. 
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how  soon  may  and  shooild  be  made,  §  252. 
inventory  not  essential  to,  §  266. 
In-egTilarities  in  -writs,  when  will  not  excuse  failure  to  make, 

§  252.  '^  " 

joint  lialnlity  for  wniongful,  §  272. 
judgment  lien-  not  extended  by,  §  268. 
junior  writ,  effect  of  levy  of  beifore  senior,  §  251. 
keeper  may  act  for  officer,  §  261. 
leaving  property  with  defendant,  §  261. 
levy  on  part  as  a  levy  on  all,  §  260. 
liability  for  refusing  to  permit  defendant  bo  select  property  to 

be  levied,  §  258. 
liability  of  officer  for  wanit  of  diligence,  §  252. 
liability  of  officer  for  wrongful,  §  272. 
liability  of  plaintiff  and  others  for  wrongful  levies,  §  273. 
mortgaged  chattels,  levy  on  without  tendering  the  mortgage 

debt,   §  254. 
motions  to  quash,  §  271a. 
must  be  made  on  goods  of  defendant,  §  254. 
must  not  be  made  on  goods  of  stranger,  §  254. 
nighttime,  whether  may  be  made  during,  §  252. 
not  to  be  made  at  late  hour  of  night,  §  252 
not  to  be  made  on  nonjudicial  day  §  2.12. 
notice  of,  failure  to  give  does  not  invalidate,  §  257. 
officer  liable  for  inadequate  or  excessive,  §  253. 
officer  or  plaintiff  may  abandon,  §  271. 
officers  who  may  make,  §  250b. 
on  books  of  account,  §  262. 
on  cattle,  §  263. 

on  coteniint's  interest,  how  made,  §§  254,  254a, 
on  credits,  how  made,  §  262. 
on  growing  crops,  how  made,  §  263. 
on  large  stones,  §  263. 
on  leasehold  interests,  §  263. 
on  matured  crops,  §  263. 

on  partner's  ULtei'est,  liow  made,  §§  254,  254a, 
on  ponderous  and  immovable  chattels,  §  263. 
on  stacks  of  grain,  §  263. 
on  stock  in  corporaition,  §  262a. 
partnership,  levy  on  specific  chattels  of,  §  254a. 
platntlfC's  liability  for  wrongful,  §  278. 
possession  of  premises,  when  may  be  invaded  or  taken  for  the 

purpose  of,  §  256.  , 

presnniption  arising  from  leaving  property  with  defendant, 

§  261. 
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LEVY  ON  PERSONAL  PROPERTY— Continued, 
presumption  of,  does  not  exist,  §  260. 
prioa-ity  obtained  by,  §  251. 
priority,  wlien  not  gained  by,  §  251. 
private  citizen  cannot  malie,  §  230b. 
property  on  defendan.t's  person  cajmot  be  seized,  §  269a. 
quashing,  because  the  property  was  not  subject  to  the 

§  271a. 
qnasliing,  effect  of,  §  271b. 
quashing,  notice  of  motion  for,  §  271a. 
range  levies,  statul&s  authorizing,  §  263. 
range  levies,  when  proper,  §  263. 

rebutting  presumption  tliat  it  operated  as  a  satisfaction,  f  260. 
release  of,  by  forthcoming  bond,  §  269. 
release  of,  by  permitting  property  to  be  talien  by  officer  who 

has  no  right  to  talie  It,  §  269. 
release  otherwise  than  by  act  or  fault  of  plaintiff,  §  271a. 
releasing  property  on  fortlicoming  or  delivery  bond,  §  2^4. 
releasing,  vacating,  §  271. 

remedies  of  a  stranger  whose  goods  are  seized,  §  254. 
right  of  siurety  to  direct  levy,  §  259. 
right  to  indemnity  before  levy,  §  254. 
resistance  to  imauthoirized,  §  254. 
result  .of  release  of,  §  271b. 
satisfaction  of  writ  by,  §  263. 
satisfaction,  when  presumed  froim,  §  269. 
second  writ,  constructive  levy,  whether  results  from  receipt  of. 

§  267. 
selection  by  defendant  is  irrevocable,  §  258. 
stock  in  a  corporation,  how  subjected  to,  §  262a. 
store,  levy  on  should  not  exclude  the  owner,  §  256. 
STiocessive  levies,  §  253. 
tender  of  amount  due  releases,  §  271a. 

tenement  houses,  right  to  break  inner  doors  of  to  make,  §  .256. 
the  defendant's  right  to  select,  §  358. 
the  duties  .and  obligations  of  receiptors,  §  265. 
title  is  not  divested  by,  §  268. 
transfer  of  title  by  defendant  after  levy,  §  268. 
vacating  on  motion,  §  271a. 
vested  interest  is  acquired  by,  §  268. 

waiver  of  defects  in  by  giving  forthcoming  bonida,  §  204. 
what  acts  amount  to  abandonment  of,  §  271. 
what  acts  essential  to  levy,  §S  2C0-262. 
wha,t  amount  sliould  be  levied,  §  253. 
what  dominion  essential  to  levy,  §  260. 
what  notoriety  essential  to  levy,  §  260, 
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what  will  excuse  delay  in,  §  262. 

when  must  Tse  preceded  by  demand  for  payment,  §  257. 

when  property  is  in  a  dwelling-house,  §  2.")0. 

when  property  is  on  defendant's  person,  §  255. 

when  unnecessary,  §  274. 

whei-e  defendant  is  not  allowed  to  select  property  to  be  leried 
on,  §  25S. 

whether  a  sale  is  valid  without  a  levy,  §  274. 

who  liable  for  loss  of  property  af  tei-  levy,  §  270. 
LEVY  ON  REAL  ESTATE,  acts  necessary  for,  §  280b. 

creates  no  title  in  the  levying  officer,  §  282. 

description  of  lands  levied,  §  281. 

effect  of,  §  282. 

entry  of,  on  writ  may  be  made  by  a  third  person  at  officer's 
request,  §  280b. 

how  made,  §  280. 

indorsement  of  is  not  a  part  of  the  levy.  §  280a. 

indorsement  of,  on  the  writ,  whether  essential,  §  280a. 

liability  of  officer  for,  where  there  is  peisonalty,  §§  272,  279. 

may  be  made  without  going  ou  the  premises,  §  280a. 

may  be  vacated  wliere  tliere  is  personalty.  §  279. 

no  seizure  actual  or  symbolical  is  required  §  280a. 

notice  of,  when  necessary,  §  280b. 

not  necessary  to  support  sale  in  chancery,  §  280. 

not  necessary  where  the  judgment  is  a  lien.  §  280. 

not  necessary  where  there  is  a  pre-existing  lien,  §  280. 

not  to  be  made  if  personalty  can  be  found,  §  279. 

omission  of,  its  eiiCect  on  the  sale,  §  280a. 

on  a  less  estate  than  defendant  has,  §  280a. 

priority  of  unrecorded  conveyances  over,  §  282. 

return  of  officer,  what  must  show  respecting,  §§  280a,  280b. 

satisfaction  of  the  judgment,  when  results  from,  §  28t. 

seizure  when  requli-ed  in  Louiisiana,  §  280a. 

should  be  on  all  the  defendant's  title  and  interest,  §  2S0a. 

statutes  regulating  must  be  strictly  pm-sued,  §  280b. 

sitatutory  provisions  concerning,  §  280b. 

upon  interest  of  cotenunt,  §  172b. 

vested  rights  are  created  by,  §  282. 

waiver  of  right  to  compel  levy  on  personalty,  §  279. 

what  acts  essential  to,  §  280a. 

where  there  are  two  or  more  defendants,  §  279. 

whether  essential  to  valid  sale.  §  280. 

while  former  levy  remains  undisiposed  of,  §  282. 
LIABILITY  against  which  e.'cemption  rights  may  be  asserted,  §  217. 

against  which  homestead  rights  may  be  asserted,  §  249. 

for  abuse  of  discretion  in  adjourning  sale,  §  288. 


2808  USJJJJiX. 

LIABILITY— Continued. 

for  selling  at  an  Improper  place,  §§  290,  302. 

for   wrongful  levy  is   not   discharged   by   restoring  property, 
§  272. 

for  wrongful  levy  Is  not  discharged   by  subsequent   rightful 
levy,  §  272. 
joint  and  several,  for  wrongful  levies,  §  272. 

mortgaged  chattels,  levy  on  without  tendering  the  mortgage 
debt,  §  254. 

of  a  partnership  for  a  levy  directed  by  one  of  the  partners, 
§  273. 

of  attorneys  for  wrongful  levies,  §  273. 

of  clerk  for  wrongful  issue  of  execution,  §  23. 

of  clerk  of  court  for  issuing  void  venditioni  exponas,  §  57. 

of  creditor  resorting  to  couits  of  another  state  to  avoid  exemp- 
tion laws  of  debtor's  domicile,  §  200. 

of  creditor  suing  in  another  state  to  avoid  the  exemption  laws 
of  his  debtor's  domicile,  §  209. 

of  judgment  creditor  for  garnishment  of  exempt  choses  in  ac- 
tion, §  215a. 

of  judgment  creditor    for    officer's    disregard    of    exemptloa 
rights,  §  215a. 

of  officer  and  plaintiff  for  wrongful  levy,  §  273. 

of  officer  for  arresting  person  not  named  in  the  writ  §  460. 

Ot  officer  for  arresting  privileged  persons.  §  459. 

of  officer  for  chattels  purchased  at  his  own  sale,  §  292. 

of  officer  for  escapes,  §  461. 

of  officer  for  excessive  levy,  §  253. 

of  officer  for  excessive  sale,  §  302. 

of  officer  for  executing  satisfied  or  suspended  writ,  §  105. 

of  officer  for  executing  void  wiits,  §§  101,  103. 

of  officer  for  executing  writs  beyond  his  county,  §  104. 

of  officer  for  false  returns,  §  369. 

ot  officer  for  forcing  his  way  into  dwellings.  §  256. 

of  officer,  for  giving  proceeds  of  sale  to  junior  writ,  §  196. 

of  officer  for  inadequate  levy,  §  253. 

of  officer  for  issuing  execution  without  authority,  §  23. 

of  officer  for  levy  after  the  return  day,  §  106. 

of  officer  for  levying  on  exempt  property,  §§  211,  215,  272. 

of  officer  for  levying  on  property  of  stranger,  §  254. 

of  officer  for  levying  on  real  estate  first,  §§  272,  279. 

of  officer  for  levying  on  the  goods  of  a  stranger  to  the  writ, 
§  274a. 

of  officer  for  levying  under  void  writ,  S  272. 

of  officer  for  levying  whole  property  under  execution  against 
cotenant,  §  254. 

of  officer  for  loss  of  goods  by  fire,  §  270. 
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of  officer  for  maatxeatina;  live-stock  levied  on,  §  270. 
of  officer  for  aot  executing  voidable  writs,  §  103. 
of  officer  for  not  making  inventory,  §  2UU. 
of  officer  for  not  obeying  instructions  of  plaintiff,  §  108. 
of  officers  for  noit  returning  execution,  §  368. 
of  officers  for  not  selling,  §  301.  > 

of  officer  for  postponing  or  fefusing  to  postpone  a  sale,  §  108. 
of  officer  for  preservation  of  property  levied  on,  §  270. 
of  officer  for  property  levied  upon,  §  261. 
of  officer  for  property  stolen  from  him,  §  270. 
of  officer  for  seizing  goods  of  stranger,  §  272. 
of  officer  for  seizing  property  on  defenrtunt's  person,  §  255. 
of  officer  for  selling  after  injunction  seivtd,  §  302. 
of  officer  for  selling  after  notice  of  supersedeas,  §  302. 
of  officer  for  selling  after  writ  of  error  allowed,  §  302. 
of  officer  for  selling  before  or  after  time  allowed  by  la  w,  §  302. 
of  officer  for  selling  en  masse,  §  302. 
of  officer  for  selling  exempt  property,  §  302. 
of  officer  for  selling  goods  mortgaged,  §  117. 
of  officer  for  selling  goods  of  A  under  writ  against  B,  §  302. 
oif  officer  for  selling  property  at  an  improper  place,  §  290. 
of  officer  for  selling  realty  before  personalty,  §  302. 
of  officer  for  selling  vnthout  notice,  §  302. 
of  officer  for  want  of  diligence,  §  107. 
of  officer  for  want  of  diligence  in  levying,  §  252. 
of  officer  for  so  conducting  a  sale  that  it  is  void,  §  302. 
of  officer  leaving  pei-sonal  property  in  possession  oif  the  de- 
fendant, §  260. 
of  officer  seizing  mortgaged  chattels  after  condition  broken, 

§  m. 

of  officer  selling  on  credit,  §  293a. 

of  officer  for  selling  property  for  less  than  two-thirds  of  Its 

appraised  value,  §  302. 
of  officer  selling  under  a  junior  vn'it,  §  196. 
of  officer,  statutes  undertaking  to  limit,   §  274a. 
of  officer,  whether  affected  by  notice,  §  102. 
of  plaintiff  for  execution  of  satisfied  judgment,  §  19. 
of  plaintiff  for  levying  upon  exempt  property,  §  215a. 
of  plaintiff  for  ratifying  wrongful  levy,  §  273. 
of  plaintiff  for  refusing  to  permit  defendant  to  select  property 

to  be  levied  upon,  §  258. 
of  plaintifiC  for  wTongfT.il  levies,  §  273. 
of  plaintiff  for  wrongful  sales,  §  303. 
of  plaintiff  to  indemnify  an  officer    suffering  because  of  a 

wrongful  sale,  §  807. 
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of  plaintiff  to  officer  who  bas  snfEered  from  levying  on  prop- 
erty not  subject  to  levy,  §  276a. 

of  purchaser  of  property  exempt  from  execution,  §  215a. 

of  receiptors,  §  265. 

of  sureties  on  bonds  of  indemnity,  §§  273,  275a. 

wliat  acts  create  liability  for  wrongful  levy,  §  260. 
LIBERARI  FACIAS  defined,  §  8. 

use  of  in  Pennsylvania,  §  283. 
LIBERATI  defined,  §  8. 

exemption  of  from  exeeution,  §  237. 

of  lawyers,  not  exempt  as  "tools,"  §  226. 
LICENSE  TO  USE,  not  subject  to  execution,  §  119. 
LIENS  arising  from  creditors'  suits,  §  434. 

arising  from  garnislimeut,  §  412. 

creditors'  suits  in  equity,  wlietlier  and  when  create,  |§  135a, 
434. 

creditors'  suits  in  equity,  when  do  not  affect  pre-existing,  §  434. 

of  judgments  are  not  lost  through  the  loss  of  execution  liens, 
§  206. 

personal,  not  subject  to  execution,  §§  110,  112. 

supplementary  proceedings,  whether  create,  §  412. 

vendors'  and  mechanics',  not  subject  to  execution,  §  112. 

what  are  released  by  execution  sales,-  §  338. 
LIEN  OF  EXECUTIONS,  abolition  of,  §  201. 

bankruptcy,  effect  of  upon,  §  207. 

ceases  on  the  return  of  the  writ  without  a  levy,  §  202. 

choses  in  action  are  subject  to,  §  197. 

continuance  of,  by  alias  writs,   §  202. 

continued  b.v  venditioni  exponas,  §  60. 

continues  after  death  of  defendant,  §  195. 

creditors'  bill  does  not  displace,  §  207. 

defendant's  acts  cannot  impair,  §  207. 

delay,  what  does  not  impair,  §  206. 

delivei-y  of  writ,  what  sufficient  to  create  a  lien,  I  200. 

differences  between  exeeution  and  other  liens,  §  190. 

does  not  prolong  judgment  lien,  §  205. 

duration  of  execution  lien,  §  201. 

effect  against  purchasers,  §  195. 

effeat  of  injunction  on,  §  201. 

effect  of  sale  under  junior  writ,  §  196. 

evidence  sufficient  to  show  that  a  writ  was    used   only  for 
security,  §  206. 

extends  wherever  tlie  writ  may  lawfully  be  executed,  §  199. 

extraterritorial  effect  of,  §§  199,  207. 

first    levy  talifs  prece<lence  when  writs  are    from  different 
courts,  §§  196,  204,  209. 
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fraudulent  use  of  the  writ  which  will  destroy,  §  206. 

from  state  courts,  not  recognized  in  national  courts,  §  196. 

general  nature  and  effect,  §  195. 

gives  no  right  of  possession,  §  260. 

how  to  be  made  productive  after  bankruptcy,  §  207. 

in  favor  of  defendant  who  has  recovered  judgment,  §  195. 

indulgence  granted  to  defendant  through  motives  of  kindness, 

§  206. 
Injunction,  effect  of  on,  §  202. 

junior  writ,  liability  of  ofBcear  selling  property  under,  §  196. 
junior  wnit,  proceeds  of  sales  undeir,  whether  must  be  applied 

to  senior  writs,  §  196. 
legislature  may  divest,  §  195. 
levy  is  essential  to  give  effect  to,  §  260. 
levy  on  real  property  does  not  suspend,  §  207. 
loss  of  by  forthcoming  bond,  §  207. 
loss  of  by  laches,  who  may  not  involje  rule  of,  §  206. 
loss  by  refusal  to  give  bond  of  inideninity,  §  207. 
loss  l)y  replevying  writ,  §  207. 
loss  of  does  not  impair  the  judgment  lien,  §  206. 
loss,  suspension  and  revival  of,  §  207. 
lost  by  directions  not  to  levy,  §  206. 
lost  by  holding  writ  as  mere  security,  §  206. 
money  is  exempt  from,  §  197. 
not  lost  by  failure  to  indorse  vmt,  §  200. 
not  lost  by  proceedings  in  bankruptcy,  §  207. 
on  exempt  property,  §  197. 
on  partnership  property,  §  199. 
on  property  fraudulently  conveyed,  |  207, 
on  trust  estates,  §  199. 
on  writs  from  federal  courts,  §  204. 
on  writs  out  of  justices'  courts,  §  199. 
partner's  Intei-est  in  firm  chattels  Is,  not  subject  to,  §  200. 
precedence  over  lien  for  work  done,  §  19.5. 
prior  equities  to  which  subject,  §  195. 
priority  acquired  by  diligence,  §  203. 
property  acquired  after  the  issue  of  the  writ,  §  197. 
property  (bound  by  includes  all  property  subject  to  execution, 

§  197. 
property  fi^.ndulently  transfen-ed  is  subject  to,  §  197. 
property  not  subject  to  execution  is  exempt  from  Uen,  §§  197, 

218. 
property  subject  to,  §  197. 
purchasers  without  notice,  statutes  exem.p.ting  from  effect  of, 

§§  197,  199,  201. 
receiver's  rights,  when  subject  to,  §  195. 
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removal  of  property  to  another  state  or  eounty,  §  207. 

revivor  when  suspended  by  instructions  for  delay,  §  206. 

statutes  impairing  oo:  destroying  do  not  operate  retroactively, 
§§  195. 

Staying  proceedings,  motive  of,  vrhether  may  be  considered, 
§  206. 

subsequently  acquired  property  Is  subject  to,  §  197. 

tenitorial  extent  of  execution  lien,  §  1^8. 

under  alias  writs,  §§  195,  201. 

under  venditioni  exponas,  §  201. 

under  writs  of  equal  priority,  §  203. 

unrecorded  conveyances  in  conflict  with,  §  196. 

what  delivery  of  execution  creates  lien,  §  200. 

when  commences,  §  199. 

when  displaced  by  levy  under  another  writ,  §  19B. 

when  lien  attaches  under,  statutes,  §  200. 

when  the  Uen  attaches  at  common  law,  §§  199,  206. 

when  the  lien  becomes  dormant,  §  206. 

writs  issued  by  appellate  courts,  §  198. 
LIB'E  ESTATE  is  subject  to  execution,  §  172. 

LIMITATION,  STATUTE  OF,  creditors'  suits,  when  commences  to 
run  against,  §  424a. 

execution  on  judgment  bajred  by,  §  27a. 
LIVERY  STABLE,  lieeper  of  is  not  entitled  to  an  exemption  as  a 

teamster  or  laborer,  §  227. 
LOSS  of  chattels  after  levy  by  accident  falls  on  defendant,  §  269. 

of  chattels  after  levy  by  fault  of  officer   falls  on  plaintifC,  §§ 
26!),  270. 

of  execution  liens,  §§  206,  207. 

of  property  stolen  after   levy  must  be   borne  by   defendant, 
§  270. 
LOST  EXECUTIONS,  proceedings  to  establish,   §  56a. 
LOST  JUDGMENT  KECOED,  execution  on,  §  18. 
LUMPING  SALES  UNDBK  EXECUTION,  of  mortgaged  property, 
§  206. 

wheD  justifiable,  §  296. 

when  may  be  vacated,  §  296. 

when  void,  §  296. 
LUNATICS,  arrest  on  capias  ad  satisfaciendum,  §  459. 

executions  against  the  property  of,  §§  22,  128a. 

supplemental  proceedings  against,  §§  396,  398b. 

MACHINERY  not  exempt  as  tools,  §  226. 

when  may  be  sold  as  personalty,  §  114. 
MALICIOUS  PROSECUTION  of  civil  action,   accompanied  by  an 
arresit,  §  456b. 
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MAND4MUS  to  eompel  ii5f5ue  of  execution,  §  21. 
to  compel  issue  of  sheriffs  deed,  §  326. 
to  compel  service  of  writ  of  possession,  §  472. 
MANUSCRIPTS,  whether  subject  to  execution,  §  110. 
MARKET  OVERT,  rules  of,  do  not  apply  to  execution  sales,  §  336. 
MARRIAGE,  consideration  of.  ranks  as  a  valuable,  §  142. 

when  it  renders  scire  facias  essential,  §  8i. 
MARRIAGE  SETTLEMENTS,  creditoa:«,  when  cannot  avoid,  §  142. 
consummation  of  the  marriage  is  not  necessary  to  validity  of, 

§  142. 
property  subject  to,  need  not  change  possession,  §  151. 
MARRIED  WOMEN,  arrest  under  capias  ad  satisfaciendum,  §  459. 
cannot  create  trusts  in  favor  of  themselves,  not  subject  to  exe- 
cution, §  189a. 
crops  on  lands  of,  whether  subject  to  execution  against  hus- 
band, §  113. 
dispossessing  under  writ  against  husband,  §  475. 
execution  against,  §§22,  128,  459. 
execution  against,  when  should  be  quashed,  §  77. 
execution  sale  under  judgment  against  husband,  effect  of  on 

interest  of,  §§  185,  186. 
gifts  to  of  the  proceeds  of  their  own  labor,  when  enforceable 

against  their  husband's  creditors,  §  127a. 
heads  of  families,  when  regarded  as,  §§  222,  240. 
homestead,  when  entitled  to  select,  §  240. 
husband's  estate  in  their  property,  §  127. 
injunction  to  prevent  sale  of  property  of  under  writs  against 

husband,  §  437. 
Issuing  execution  in  favor  of.  §  21. 
may  claim  homestead,  §  240. 

property  acquired  by  in  carrying  on  business  with  their  hus- 
band's assent,  §  127a. 
real  property  of,  is  subject  to  execution,  §  172. 
separate  property  of,  executions  against,   §  128. 
Bervices  of  husband,  whether  may  be  compelled  to  account  to 

his  creditor  for,  §  12.7a. 
when  scire  facias  must  be  sued  ©ut,  §  84. 
when  property  of  may  be  taken  to  pay  husband's  debts,  §  127. 
MAESHAIJNG  ASSETS,  compelling  creditor  to  resort  to  particular 
property,  §  440. 
compelling  homestead  to  be  sold  first  or  last,  §  440. 
compelling  sale  of  property  in  order    inverse  to  that  of    Its 
alienation,  §  440. 
MARSHAL,  United  States,  remedy  when  he  wrongfully  holds  prop- 
erty, §  135. 
MEASURE  OP  DAMAGES  for  not  selling  under  execution,  §  304. 
(See  Damages;  Liability.) 


2814  INDEX. 

MECHANrC,  exemption,  who  entitled  to  as  a,  §  220. 
MECHANICAL  TOOLS,  what  exempt  as,  §  226,. 
MECHANIC'S  LIEN  not  subject  to  execution,  $  112, 
on  homesteads,  §§  249,  249g. 
on  public  iHiildings,  §  126. 
When  subordinate  to  execution  lien,  §  195. 
MILCH  COWS,  heifers  may  be  exempt  as,  §  230. 
MINES,  defendant's  rights  in,  pending  time  for  redemption,  §  323. 
MINES    ON  PUBLIC    LANDS,  claims    held  subject  to  execution, 

§175. 
MINORS,  ari-est  of,  under  capias  ad  satisfaciendum,  §  459. 
not  bound  by  bid  at  execution  sale,  §  292. 
their  right  to  disaffirm  a  deed    is  not    subject  to    execution, 
§172. 
MISTAKE,  relief  from  sale  on  account  of,  §  304h. 
MONEY,  when  subject  to  execution,  §  111. 

MORTGAGE,  equity  of  redemption.  Injunction  to  prevent  sale  of 
under  judgment  for  the  mortgage  debt,  §  191. 
equity  of  redemption,  levy  and  sale  of  under  a  judgment  in 

favorp  of  the  mortgage,  §§  190,  191. 
equity  of  redemption,  sale  of  under  jTidgment  for  the  mort- 
gage debt,  §  191. 
of  real  pi'operty  to  secure  agreement  to  support  mortgagee, 
,  levy  of  under  execution  against  mortgagor,  §  190. 

sale  of  equity  of  redemption  under  judgment  for  the  mort- 
gage debt,  effect  of,'  §  191. 
MORTGAGED  CHATTELS,  fraudulent  mortgage  of  is  void  against 
creditors,  §  117. 
levy  upon,  how  may  be  made,  §  117. 
liability  of  officer  for  levying  on,  §  117. 
remedies  against   officer   disregarding   mortgagee's    rights  in, 

§117. 
return  of  after  levy,  mortgagee,  when  entitled  to,  §  117. 
right  of  officer  to  seize,  §  117. 
sale  and  levy  must  be  upon  the  wliole,  §  117. 
statutes  creating  and  regulating  the  right  to  leivy  upon,  §  117. 
title  and  rights  in,  §  118,  note, 
what  subject  to  execution,  §  117. 
MORTGAGED  PROPERTY  cannot  be  sold  in  parcels,  5  296. 
MORTGAGEE,  cannot  be  compelled  to  accept  redemption  of  a  part, 
§  382, 
interest  of,  not  subject  to  execution,  §§  118,  184. 
Interest  of,  when  subject  to  garnishment,  §  159. 
liability  of  officer  to  for  seizing  mortgaged  chattels,  §  117. 
right  of,  to  sell  mortgaged  property  under  execution,  §  191. 
rights  of,  pass  to  purchaser  at  foreclosure  sale,  §  335. 
when  he  may  redeem,  §§  316,  317. 
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MORTGAGES,  gamishmeBt  of  chattels  subject  to,  §  151>a. 

In  which  mortgagor  reserves  beaefit  for  himself,  §  1-15. 

of  franchise  of  coi-poration  and  sale  theieuuder,  §  179. 

oi  exempt  property  are  vaUd,  §  218. 

permitting  mortgagor  to  remain  in  possession,  §  lo^,  note. 

resei-ving  rights  to  sell  are  gemerally  fraudulent,  §  143. 

to  secure  future  advances,  §  145. 

to  secTii'e  fiiture  advances,  vchen  fraudulent,  §  145. 

when  released  by  execution  sale,  §  328. 
MORTGAGOR,  after  condition  broken,  has  no  interest  subject  to 
execution,  §  117. 

continuance  in  possession,  whether  evidence  of  fraud,  §  152. 

how  to  le-vy,  §  117. 

sale  of  his  equity  of  redemption,  §§  lUO,  191. 

when  entitled  to  redeem  from  foreclosure  sale,  S  .'517. 

when  bis  interest  is  subject  ta  execution,  §§  117.  139,  190. 
MOTIONS  for  execution  on  dormant  judgments,  §  95. 

to  compel  officer  to  execute  writ  of  possession,  §  472. 

to  vacate  sale  made  en  masse,  §  298. 

when  proper  for  vacating  sales,  §  310. 
MUNICIPAL  CORPOltATIONS,  garnishment  of,  §§  133,  159a, 

issue  of  execuljons  against,  §  22. 

real  property  of,  when  subject  to  execution,  §  172. 

water  vroriis  of,  are  not  subject  to  execution,  §  128. 
(See  City.) 
MUSICAL  INSTRUMENTS,  when  exempt  from  executiou,   §§  226, 
226a. 

NAME,  fictitious,  In  writ,  §  460. 

NATIONAL  COURTS,  creditors'  suits  in,  on  judgments  of  the  state 
courts,  §  427. 
executions  from,  by  what  statutes  governed,   §  210. 
exemption  laws  applicable  to  writs  issued  by,  §  210. 
lien  of    execution  from  state    courts,  whether    recognized  in, 

§  196. 
officers  seizing  property  under  writs  from,  to  what  extemt  sub- 
ject to  suit  in  the  state  courts.  §  204. 
place  of  sale  under  writs  from,  §  289. 
writs  for  enforcement  of  decrees  of,  §  8a. 
NECESSARY  HOUSEHOLD  FURNITURE  defined,  §  231. 
NECESSARY  WEARING  APPAREL  defined,  §  23,2. 
NEGLIGENCE  in  not  selling  property,  liability  of  officer  for,  §  304. 
liability  of  officer  to  purchaser  injured  by,  §  .352. 
of  garnishee  in  not  making  a  proper  answer  or  defense  in  sup- 
plemental proceedings,  §  416. 
of  officer  in  the  care  of  property  levied  upon  by  him,  §  270. 
of  receiptor,  who  liable  for,  §  270. 
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NEGOTIABLE  CHOSE  IN  ACTION,  assignee  not    pi-ejudiced   by 
garnishment  of  payor,  §  168. 

gai-nlshmeut  of,  §  168. 

garnisliment,  transfer  of,  what  sufficient  to  defeat,  §  168. 

must  be  payable  in  money,  §  168. 

pass-book  of  a  bank  is  not,  §  168. 
NEW  COUNTY,  how  to  sell  lands  on  judgment  entered  before  the 

division,  §  289. 
NEWSPAPER,  an  advertising  sheet  is  not,  §  285,  note. 

what  Is,  in  which  notices  may  be  published,  §  28oe. 
NIGHT-TIME,  levy  in,  §  252. 
NONEEiSlDENTS,  garnishment  of,  §  410. 

when  entitled  to  benefit  of  exemption  laws,  §§  220,  209. 
NOTICE  of  adjourned  sale,  §  288. 

of  application  for  confirmation  of  judicial  sales,  §§  304b,  304c. 

of  application  for  leave  to  amend  executions,  §  63a. 

of  application  for  vmt  of  assistance,  §  37e. 

of   application  in   supplemental   proceedings    for  the  appoint- 
ment of  a  receiver,  §  419. 

of  assignment  of  debt,  whether  necessary  to  prevent  Its  gar- 
nishment, §  170. 

of  claim  of  exemption,  when  necessary,  §  3II. 

of  claim  of  homestead  exemption  need  not  be  given,  §  239. 

of  claim  to  property  levied  upon,  s-tatnites  exacting,  §  274  a. 

of  claim  to  property  levied  upon,  form  and  service  of,  §  274  a. 

of  defects  in  process,  whether  officer  is  affected  by,  §  102. 

of  facts  disclosed  in  recorded  instruments,  §  344. 

of  facts  not  disclosed  by  his  writ,  officer  whether  affected  by, 
§§  101,  102. 

Oif  fraud  in  a  transfer,  from  what  inferred,  §  141 . 

of  garnishment,  how  and  on  whom  to  be  served,  §§  409,  411. 

of  inquisition,  §  283,  note. 

of  motion  for  alias  writ,  §  56. 

of  motion  for  execution  on  a  dormant  judgment,  §  27a. 

of  motion  for  leave  to  amend  an  execution,  §  63a. 

of  motion  to  amend  return,  §  358. 

of  niotion  to  quash  an  execution,  §  74. 

of  motion  to  vacate  a  sale,  to  whom  must  be  given,  §  306. 

of  proceedings  to  confirm  or  vacate  sales,  §  304c. 

of  resale,  §  313g. 

of  transfers  and  liens  not  recorded,  §  336. 

of  what  may  consist,  §  344. 

possession,  when  operates  as,  §§  336,  344. 

purchaser  chargeable  with  what,  §§  141,  344. 

to  defendant  to  select  an  appraiser,  §  375. 

to  purchaser  at  execution  must  be  given  before  payment  of 
his  bid,  §  336. 
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to  purchaser  before  confirmation  of  sale  of  facts  affecting  the 
title,  §  304a. 

to  purchaser,  by  the  judgnien,t  and  proceedings,  §§  343,  344. 

to  purchaser  of  ,motion  to  quash  execution,  §  74. 

to  purchaser  of  motion  to  set  aside  a  sale,  §  306. 

to  purchaser  of  procefidings  to  charge  him  with  the  deficiency 
on  a  resale,  §  313d. 

to  sherifE  is  not  notice  to  pureliaser,  §  343. 

what  Is  notice  to  a  purchaser  at  executiom  sale,  §  348. 

when  may  be  received,  §  344. 
NOTICE  'of  sale,  adjourned  sal^,  what  notice  of  must  be  given, 
§288. 

contents  of,  §  285a. 

defendant?  when  must  have,  §  285. 

describing  the  property,  §  285b. 

description  of  property  in,  §  285. 

designating  an  impossible  place  for,  §  2853^ 

designating  the  place,  §  285d. 

designating  the  time,  §  285c. 

effect  of  sale  in  absence  of,  §§  286,  339. 

form  and  contents  of,  §  285. 

general  requisites  of,  §  285a. 

how  given,  §  285. 

how  proved,  §  286. 

in  chanceix  §  285a. 

length  of  time  to  be  giTen,  §  285. 

length  of  time  to  be  given,  how  computed,  §  285. 

liability  of  oflicer  failing  to  give,  §  286. 

may  be  waived,  §  286. 

newspapers  In  which  may  be  publishedi  §  285e. 

object  of,  §  285. 

place  of  sale,  how  may  be  designated,  §  285d. 

publication  of,  length  of  time,  how  computed,  §  285e. 

publication  of,  on  Sunday,  §  285e. 

publication  of,  what  necessary;  §  2856. 

sheriff  may  select  paper  in  which  shall  be  published,  §  285e. 

time,  mistakes  in  designating,  §  28o<;. 

time  to  be  given,  how  computed,  §  2S5e. 

under  two  or  more  writs  may  be  united,  §  285. 

vacating  sale  for  want  of,  §§  286,  308. 
NULLA  BONA,  forms  of  return  of,  §  356. 

return  of,  defined,  §  365. 

when  a  proper  return,  §  356. 

when  essential  to  creditor's  bill,  §§  428,  429. 

whether  it  is  now  a  sufficient  return,  §  356. 
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NUNC  PRO  TUNC  ENTRY  OF  JUDGMENTS  may  validate  pre-ex- 
isting writs,  §  23. 

OATH  OF  APPRAISERS,  how  and  by  whom  to    be  administered, 
§376. 

what  the  return  must  show  concerning,  §  376. 
OFFICER  acting  under  writ  directed  to  oflacer  of  another  court,  §  65. 

competency  of,  to  execute  writ,  §  99a. 

diligence  exacted  of,  §  107. 

disqualification  of  deputy,  whether  affects  principal,  §  99a. 

disqualification  of,  need  not  appear  on  face  of  writ,  §  99a. 

ddsqualification,  when  exists,  §  99a, 

disqualified,  act  oiC  is  void,  §  99a. 

disqualified  because  a  nominal  party,  §  99a, 
;  disqualified,  deputy  of,  cannot  act,  §  99a. 

indemnified,  whether  must  proceed  to  sell,  §  275. 

justification  of,  when  must  go  beyond  his  writ,  §  101. 

levying  on  property  of  stranger  to  writ  must  show  valid  judg- 
ment, §  101. 

liability  fox  property  vpTongfuUy  taken  from  him,  §  275. 

liability  for  releasing  property  on  claim  being  made  by  a  third 
person,  §  275. 

liability  of  pledgee  for  disregarding  his  rights,  §  120. 

quashing  of  writ,  effect  on,  §  80. 

salary  of  public  is  not  subject  to  garnishment,  §  170. 

trial  of  right  of  property,  whether  exonerates  from  liability, 
§277. 

writs  which  will  not  justify  action  of,  §  100. 
OFFICER  DE  ,PAOTO,  title  of,  can  be  collaterally  questioned,  §  291. 
OFFICIAIi    BOND,   liability   on,   for   seizure   of   the   goods   of    a 

stranger,  §  254. 
OFFSETS,  what  may  be  asserted  against  a  garnishment,  §  417. 
OMISSION  of  amount  of  judgment,  §  42. 

of  attesting  clause  supplied,  §  69. 

of  defendant's  name,  §  42. 

of  direction  to  levy,  §  41. 

of  levy,  its  effect  on  the  sale,  §  274. 

of  name  supplied  by  amendment,  §  67. 

of  return  day  supplied  by  amendment,  §  68. 

of  seal  supplied.  §  70, 

of  signature  of  clerk  supplied,  §  69. 

of  words  of  command  supplied  by  amendment,  §  66. 
ONUS  OF  PROOF  under  claim  of  exemption,  §§  211,  215. 
OPENING  THE  BIDDINGS,  chancery  practice  In  regard  to,  §  304d. 
OPTIONS  to  purchase  real  property,  whether  subject  to  execution, 
S  172a.    ' 
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ORDEB  OF  SALE,  issuing  of,  not  necessary,  when  a  decree  ditects 

a  sate,  §  37a. 
must  issue  within  the  time  in  which  other  writs  of  execution 

must  Issue,  §  27a. 
no  levy  required  under,  §  274. 
-OBDERS  OF  COUBT,  execution  on,  §  17. 
-OBDERS  to  pay  money  into  court  are  not  enforceable  by  execution, 

§17. 
'OUTBUILDINGS  exempt  as  part  of  homestead,  §  2i5. 
-OUTEB  DOOES,  officer  has  no  right  to  enter  to  levy,  §  256. 

:PABOL  EVIDENCE  to  explain  description  of  lands,  §  281. 

to  identify  lands  extended,  §  385. 

to  show  th-at  notice  of  sale  was  given,  §  286. 
PABTIES,  grantees  of  defendant  in  scire  facias,  §  87. 

holders  of  adverse  title  in  scire  facias,  §  87. 

joinder  of,  as  defendants  in  creditors'  suits,  §  433. 

joinder  of,  as  plaintiffs  in  creditors'  suits,  §482. 

joinder  of,  in  scire  facias,  §§86,  87. 

who  must  be  defendants  in  soire  facias,  §  87. 

who  must  be  plaintiffs  in  scire  facias,  §  86. 
'PARTITION,  homestead,  sale  of  in,  §  249h. 

PARTNERSHIP,  any  member  of,  may  purchase  at  execution  sale, 
§  292. 

aiTest  under  execution,  liability  of  members  to,  §  458a. 

creditors,  when  have  no  right  to  insist  that  the  assets  be  ap- 
plied to  firm  -liabilities,  §  125. 

dissolution  of,  exemption  rights  in  firm  property  after,  §.  221. 

execution  against  all  the  members  but  not  for  a  nartnership 
debt,  §  125. 

exemption  of  property  from  execution,  §  221. 

garnishment   of  amount    due   from  one   partner  to   another. 
§  167. 

garnishment  of  debt  due  from,  §  169. 

garnishment  of  debt  due  to,  §  169. 

homestead  in  lands  of,  §  243. 

horuBstead  out  of  realty  of,  when  may  be  claimed,  §  243. 

Injunction  to  restrain  writ  against  one  member  of,  §  437. 

Interest  in,  when  subject  to  execution,  §  125. 

levy  on  Interest  In.  how  may  be  made,  §  125. 

levy  on  interest  of  one  partner,  how  made,  §,§  125,  354. 

levy  on  property  of,  under  writ  against  one  partner,  §§  12;5, 

lien  of  execution  against  member  of,  §  199. 

lien  of   execution  ag.ilnst   member  pf   does  pot  attach  to  his 

interest  in  firm  personalty,  §  200. 
iprecedence  given  to  execution  for  partnership  liabilities,  §  125i 
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sale  of  entire  property  of,  under  writ  against  one  partner,  f 

125. 
sale  under  execution  against  one  partner,  effect  of,  §  254a. 
specific   chattels  of,  levy  upon,  whetlier  permissible,   §§  125f 

254a. 
transfer  of  property  to  one  member,  whether  fraudulent  aS 

against  creditors,  §  221. 
whetlier  officer  can  takf-  possession  of  chattels  of  under  a  writ 
against  one  member  of,  §§  125,  254. 
PATENT  RIGHTS,  creditor's  bill  to  reach,  §  425. 
supplemental  proceedings  to  reach,  §  420. 
whether  subject  to  execution,  §  110. 
PAWNED   AND    PLEDGED    PROPERTYj   may   Include   exempt 
property,  §  218. 
when  subject  to  execution,  §  120. 
when  subject  to  garnishment,  §  159. 
PAYMENT  of  part  of  sum  required  to  redeem,  effect  of,  |  316. 
PAYMENT  OP  BID  at  execution  sale,  action  to  compel,  §  313h. 
attachment  sale,  action  at  law  to  compel,  §  313f. 
attachment  sale,  resale  to  compel,  §  313d. 
attachment  sale,  resale  to  compel   payment  of  installmentar 

§  313e. 
deed  issued  in  absence  of,  §  301. 
deed  without.  Is  void  in  Indiana,  §  300. 
duty  of  sheriff  to  compel,  §  301. 
how  compelled  In  chancery  sales,  §  301. 
how  compelled  in  execution  sales,  §  301. 
must  be  in  money,  §  300. 
plaintiff  may  waive  payment  in  money,  §  300. 
power  of  chancery  to  compel,  §§  313a-313c. 
time  for  redemption,  whether  may  be  computed  from,  §  3l6r 
waiver  of,  §  300. 

when  officer  is  responsible  for,  §  300. 
PAYMENT  OP  EXECUTION,  how  may  be  made,  §  443. 
may  be  made  to  either  plaintiff,  §  442. 
may  be  made  to  sheriff,  attorney,  or  prochein  ami,  §  442. 
ratification  of  improper,  §  443. 

to  officer  not  authorisied  to  receive  it  Is  void,  |  442. 
to  whom  may  be  made,  §  442. 
■when  writ  may  be  kept  alive  after,  §  444. 
PENSIONS,  exemption  of,  from  execution,  §  234a. 

proceeds  of,  whether  exempt  after  their  payment  to  the  pen« 

sioner,  §  234a. 
sequestration  of,  §  125a. 
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fBBSONAL  PROPERTY,  execution  for  possession  of,  §  468. 
may  be  designated  and  segregated  at  the  sale,  §  290. 
must  I>e  levied  in  prefernce  to  real  estate,  §  109. 
must  be  present  at  sale,  §  290. 
f  EBSONAL    PROPERTY    SUBJECT    TO    EXECUTION,,  abstract 

books,  §  110. 
agreement  restricting,  §  110. 
bailee's  interest  of  in,  §  121. 
berries  growing  bn  bushes,  §  113. 
boats  used  in  navigation,  §  110,  note, 
books  of  account,  §  112. 
choses  in  action.  §  132. 
.classification  of  the  subject,  §  109. 
colleges,  scholarships  in,  §  110. 
^conditional  and  inchoate  interests,  §§  123,  124. 
corporations,  property  of,  when  not  subject  to  execution,  126a, 

126b. 
corporations,  shares  of  stock  in,  §  112a. 
crops,  trees,  grasses,  fruits,  hops,  shrubs,  §  113. 
difCerence  between  property  not  subject  to  and  property  eX' 

empt  from  execution,  §  109. 
effect  of  sale  of  property  not  subject  to  execution,  §  109. 
equitable  estates  and  interests,  §  116. 

•fixtures— trade,  agricultural,  manufacturing,  ornamental,  §  114. 
fruit  growing  upon  trees,  §  113. 
goods  consigned  for  sale,  §  124. 
goods  leased  with  a  right  to  purchase,  124. 
Jiusband's  interest  in  wife's  property,  §  127. 
inchoate  interests  in  personalty,  §  123. 
infant's  property  of,  in  possession  of  their  guardian,  §  130a. 
insolvent  corporations,  property  of. 
insurance,  policies  of,  §  112. 
intoxicating  liquors,  where  their  sale  is  forbidden  by  law,  I 

110. 
Judgments,  §  112. 

junior  writ,  levy  of  senior  on  property  held  under,  §  130. 
leasehold  interests,  conditions  against  assignment  of,  whethef 

affect  the  right  to  levy  and  sell  under  execution,  §  119. 
In  personal  and  in  real  property,  §  119. 
law  of  situs  controls,  §  109a. 

levy  should  be  made  upon  in  prefernce  to  real  estate,  §  109. 
liquor  tax  certificates,  §  112. 
manuscripts,  §  110. 
jnarried  women,  property  of  created  or  increased  by  their  hu8« 

band's  service,  §  127a. 
money  and  bank  bills,  §  111. 
mortgaged  chattels,  §  137. 
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PERSONAL  PROPERTY  SUBJECT  TO  EXECUTION— Continued^ 
mortgage  of  chattels  after  condition  brolsen,  §  118,  note, 
mortgagee  of  chattels  has  no  interest  subject  to  execution,  J- 

118. 
navigation,  vessels  used  in,  §  110.  note, 
only  tangible  property  can  be  taken,  §  110. 
partnersliip  assets,  under  writ  for  other  than  partnership  lia-- 

bilities,  §  125. 
patent  and' copyrights,  §  110. 
patented  articles,  §  110. 
personal  liens,  §  110. 
pledged  chattels,  §  120. 

prima  facie  all  personalty  is  subject  to,  §  109. 
prisoner,  money  or  property  taken  from,  §  130a, 
private  papers  of  the  defendant,  §  110. 
property  acquired  in  fraud,  §  158. 
property  conveyed  in  fraud,  §§  136-146. 

(See  Fraudulent  Transfers.) 
property  in  adverse  possession,  §  112. 
property  in  custody  of  law,  §§  129-135. 
property  in  hands  of  administrators,  executors,  and  guardiansv 

S  131. 
property  in  hands  of  attorney,  §  134. 

property  in  hands  of  federal,  state,  or  county  officers,  §  132. 
property  in  hands  of  municipal  corporations,  §  133. 
property  in  hands  of  receivers  and  assignees,  §§  129,  130. 
property  in  hands  of  sheriffs  and  constables,  §  130. 
property  never  delivered,  §  157. 
property  of  counties,  cities,  and  public  property  generally,  §; 

120. 
property  on  defendant's  person.  §  255. 
property  previously  levied  upon,  §  135. 
property  sold,  but  left  in  possession  of  vendor,  §§  147-158. 

(See  Change  of  Possession.) 
property  subject  to  garnishment.     (See  Garnishment  and  Sup' 

plemental  Proceedings.) 
purchase  price,  writ  for,  levy  of,  notwithstanding  prior  levy 

of  another  writ,  §  130. 
real  rather  than  the  apparent,  interest  of  defendant,  §  115. 
remainders  and  reversions  in,  §  122. 
rolling  stock  of  railroad,  §  114. 
Beats  in  stock-boards,  §  110. 
secret  conveyances  and  liens,  effect  of,  §  115. 
separate   property  of   married   women,  under   writs   againat 

theii-  husbands,  §  127a. 
spendthrift  trust,  §  116. 
the  general  rule,  §  110. 
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vendors'  and  mechanics'  Hens,  §  112. 
what  interests  and  estates  are  subject,  §§  115-125. 
•wife's  property  for  her  own  debts,  §  128. 
wife's  property  for  husband's  debts,  §  127. 
PERSONS  ENTITLED  TO  BENEFIT  OF  EXEMPTION  LAWS, 
agriculturalists,  §  224. 
aliens,  §  220. 
copartners,  §§  210,  221. 
cotenants,  S  221. 

family  of  absconding  debtor,  §§  222,  223. 
heads  of  families,  who  are,  §  222. 
householders,  who  .are,  §  223. 
prostitutes,  §  223.       ( 
teamsters,  §  224. 
temporary  residents,  §  220. 
PIANO  is  not  exempt  from  execution,  §  231. 

exemption  of  from  execution,  as  household  furniture,  §  231. 
PLACE  OF  SALE  of  personal  property,  §  290. 

of  real  estate  is  at  courthouse,  §  289. 
PLAINTIFF,  direction  of,  that  levy  be  made  on  property  of  one 
defendant  only,  §  108. 
entitled  to  notice  of  motion  to  vacate  sale,  §  306. 
liability  for  wrongful  sales,  §  303. 

liability  to  purchaser  where  proceedings  are  void,  §  352. 
may  bid  under  his  own  writ,  §  202. 
may  move  to  vacate  a  sale,  §  305. 
not  presumed  to  assent  to  wrongful  levy,  §  273. 
not  protected  where  defendant's  title  was  fraudulent,  S  336. 
presumption  that  plaintiff  did  not  assent  to  wrongful  levy  may 

be  rebutted,  §  273. 
purchase  by,  where  no  notice  of  sale  was  given,  §  286. 
right  of  to  control  the  writ,  §  108. 
the  effect  of  reversal,  §  347. 
unlawful  or  oppressive  directions  of,  should  not  be  obeyed, 

§  108. 
vacating  sale  for  misconduct  of,  §  308. 
what  restitution  he  must  make  when  judgment  is  reversed, 

§§  347,  348. 
when  liable  for  wrongful  levy,  §  273. 
when  liable  to  sheriff  for  damages  recovered  from  the  latter, 

§  275. 
whether  his  title  is  affected  by  irregularities,  §  340. 
whether  protected  from  unrecorded  deeds  and  liens;  §  336. 
who  may  be  in  creditor's  suits,  §  432. 


2824  INDEX. 

PLAINTIFFS  acquire  no  title  by  levy,  §  268. 

how  affected  by  quashing  execution,  §  80. 

in  scire  facias,  §  86. 

may  compel  and  control  execution,  §§  21,  108. 

need  not  give  special  instructions,  §  252. 

payment  to  either  is  a  satisfaction,  §  442. 

to  what  extent  may  control  sheriff,  §  108. 
PLEDGE,  execution  levy  of  upon  property  which  is  subject  to,  5 
120. 

garnishment  of,  §  159a. 
PLEDGEE,  interest  of,  whether  subject  to  execution,  §  120. 

levy  of  execution  by  on  the  pledged  property,  §  120. 

liability  of  officer  for  disregarding  the -rights  of,  §  120. 

wrongful  levy  of  execution  does  not  destroy  the  lien  of,  §  120. 
PLEDGOR,  interest  of,  whether  subject  to  execution,  §  120. 
PLURIES  WRIT  defined,  §  48. 
PONDEROUS  CHATTELS,  how  levied  upon,  §  263. 
POSSESSION,  how  creditor  may  obtain  under  an  extent,  §§  383,  391. 

how  to  be  obtained  by  purchaser,  §  350. 

must  not  be  forcibly  talien,  §  350. 

necessity  for  change  after  sale  of  chattels,  §§  147-158. 

notice  of  adverse  claim  or  lien,  when  given  by,  §§  336-344, 

vacant  lands  may  be  taken  by  purchaser,  §  350. 

taking  under  judgment,  but  without  a  writ,  §  469. 

what  change  must  accompany  levy,  §  261. 

what  kind  necessary  to  make  a  person  a  garnishee,  §  160. 
(See  Writ  of  Possession.) 
POSSESSORY  INTERESTS,  when  subject  to  execution.  §  175. 
POWER  OF  APPOINTMENT,  creditor's  bill  cannot  compel  exer- 
cise of,  §  425. 
PREDECESSOR  AND  SUCCESSOR,  which  to  make  the  deed,  §  327. 

which  to  make  the  return  on  writs,  §  85. 

which  to  make  the  sale,  §  291. 

which  to  serve  venditioni  exponas,  §§  62.  291. 
PRE-EMPTION  RIGHTS  are  not  subject  to  execution,  §  176. 
PREMATURE  EXECUTION,  issue  of,  §  25. 

quashing,  §  77. 
PRESUMPTION  arising  from  defendant  remaining  in  possession,  § 
261. 

arising  from  gross  inadequacy  of  price,  §  309. 

from  issue  of  an  alias  that  there  had  been  an  original  writ^ 
§  51. 

in  favor  of  assignments.  In  support  of  sheriff's  deed,  328. 

In  favor  of  purchaser's  title,  §  339. 

of  the  execution  of  a  sheriff's  deed,  §  324. 

of  satisfaction  arising  from  levy,  rebutting,  §  269. 
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that  an  erasure  was  made  before  the  issuing  of  a  writ,  §  47, 
that  a  levy  was  made  before  sale,  §  274. 
that  appraisement  was  made  before  sale,  §  284. 
PRICE,  inadequacy  as  ground  for  vacating  sale,  §  304  1. 
PRINTING-PRESS,  whether  exempt  as  a  "tool,"  §  226. 
PRISONER,  property  taken  from  on  arrest  is  in  custody  of  law,  § 

130a. 
PROBATE  COURTS  have  no  power  to  issue  executions,  §  10. 
PROCEEDS    OF    EXECUTION,    a  surplus    arising    from    land  is 
treated  as  real  estate,  §  447. 
defenses  to  action  against  an  officer  for,  §  450. 
employes,  preferences  in  favor  of,  §  447. 
general  rules  concerning  distribution  of,  §  447. 
interpleader,  to  determine  claims  to,  §  446a. 
moneys  paid  by  defendant  must  be  credited  as  he  directs,  g 

446. 
moneys  realized  from  sales  cannot  be  controlled  by  defendant, 

§  446. 
remedies  against  officer  to  compel  payment  of,  §  448. 
risk  assumed  by  sherifC  in  undertaking  to  distribute,  §  446. 
when  officers  become  liable  for  interest  on,  §  449. 
when  officers  become  liable  to  suit  for,  §  448. 
when  the  court  will  distribute,  §  446. 
PROCEEDS  OF   EXEMPT   PROPERTY   arising  from  involuntary 
sale  are  exempt,  §  255. 
arising  from  voluntary  sale  are  not  exempt,  §  235. 
PROCESS,  abuse  of  legal,  §  456b. 

amendable  and  its  effect,  §  103. 
justification,  when  adequate  for,  §§  100,  101. 
latent  defects  in.  §  101. 
territorial  limits  of,  §  104. 
PROSTITUTES  entitled  to  benefit  of  exemption  laws,  §  223. 

when  entitled  to  homestead,  §  240. 
■PROVISIONS  FOR  FAMILY  USE,  what  exempt  as,  §  233. 
PUBLIC  LANDS,  homestead  claims  of  occupants  of,  §§  177,  242. 
improvements  on,  are  subject  to  execution,  §  114. 
pre-emption  rights  are  not  subject  to  levy,  §  176. 
when  paid  for,  but  not  patented,  are  subject  to  levy,  §  176. 
whether  interest  of  occupant  is  subject  to  levy,  §  175. 
writ  of  possession  against  persons  who  have  acquired  title  to, 
.     §  475. 
PUBLIC  PROPERTY  is  not  subject  to  execution,  §  126. 
PUFFERS,  employment  of  at  execution  sales,  §  298. 
PURCHASER  AT  CHANCERY  SALE,  action  against  for  amount  of 
bid,  §  313f. 
becomes  a  party  to  the  suit,  §  37d. 
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confirmation,  acts  of,  for  which  may  be  refused,  §  304g, 

confirmation,  right  to  be  heard  on  question  of,  §  304c. 

first  steps  to  comijel  payment  of  his  bid,  §  313b. 

jurisdiction  of  court  over,  §  313a. 

officer  or  auctioneer  conducting,  cannot  be,  §  304g. 

order   for  payment   of  purchase-money   must  be  served  on, 

■  §  313c. 
order  of  court  that  he  pay  his  bid,  §  313c. 
releasing  from  bid  for  defects  In  title,  §  304k, 
resale,  liability  on,  §  313d. 
right  to  reference  to  inquire  whether  good  title  can  be  made, 

§  313e. 
transfer  by  before  confirmation,  304g. 
writ  of  assistance  In  favor  of,  §  37d. 
PURCHASER  AT  EXECUTION  SALE,  action  against  for  amount 

of  bid,  §  313b. 
action  against  for  loss  from  resale,  §  301. 
action  against  for  loss  from  resale,  what  defenses  allowed,. 

§  301. 
after-acquired  title,  when  vests  in,  §  335. 
assignee  of,  whether  protected  from  secret  transfers  and  equi- 
ties, §§  336-340. 
assignment  of  certificate  of  purchase,  §  313. 
building  blov.n  down,  right  to,  §  349b. 
cannot  be  released  for  failure  of  title,  §  301, 
constitutionality  of  statute  requiring  repayment  of   purchase 

price,  where  sale  to  is  void,  §  351a. 
defenses    against  action    by  to  recover   property   purchased, 

§  351. 
entitled  to  notice  of  motion  to  quash  writ,  §  74. 
entitled  to  notiqe  of  motion  to  vacate  at  sale,  §  306. 
exempt  property,  acquires  no  title  to,  §§  215a,  335. 
growing  crops,  right  of  to,  §  349b. 
has  no  rights  unless  he  pays  his  bid,  §  300. 
has   title  paramount   to  all  liens    subsequent   to  that  under 

which  he  bought,  §  333. 
his  title  by  relation  of  the  deed,  §  333. 
how  affected  by  fraudulent  practices,  §  342. 
how  affected  by  his  agreement  to  hold  in  trust  for  defendant, 

§  337. 
how  affected  by  irregularities,  §  339. 
how  affected  by  prior  liens,  §  338. 
how  affected  by  secret  transfers  and  equities,  §  336. 
innocent,  protecting  against  proceedings  to  vacate,  §  305. 
innocent,  protection  of  from  proceedings  to  annul  or  vacate 

the  judgment,  §  343. 
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innocent,  vacating  judgment  does  not  destroy  rights  of,  §§  343r 

351. 
liability  of  purchase  of  exempt  property,  §  215a. 
liens,  senior,  title  of,  when  not  subject  to,  §  337. 
may  be  released  from  his  bid  if  proceedings  are  void,  §  301. 
may  compel  the  acceptance  of  his  bid,  §  293. 
may  lose  his  title   through  his   fraud  In  preventing  competi-^ 

tion,  §  297. 
may  move  to  vacate  the  sale,  §  305. 
may  permit  redemption  by  person  not  qualified,  §  317. 
may  permit  redemption  without  complying  with  statute,  §  314.- 
may  receive  payment  of  redemption  money,  §  318. 
may  recover  from  sheriff  for  his  neglect  or  misconduct,  §  352.- 
may  recover  in  ejectment,  §  350. 
may  take  possession  peaceably.  §  350. 
m^ust  be  the  highest  bidder,  §  293. 
must   pay  the   whole   price  to  be   purchaser   without  notlcer" 

§  344. 
nature  of  his  title  before  before  deed,  §§  ^23,  333. 
not  affected  by  secret  vices,  §  343. 
notice  of  adverse  claim  and  equities  received  after  the  pay-- 

ment  of  the  bid,  §  336. 
notice  of  facts  disclosed  by  the  judgment  and  proceedings  is- 

imputed  to,  §  343. 
notice  to  before  receiving  his  conveyance  and  acquiring  the 

legal  title,  §  344. 
notice  to  from  adverse  possession  of  property  purchased,  §  336, 
notice  to,  of  facts  disclosed  by  the  public  records,  §  344. 
notice  to,  of  proceeding  to  vacate,  306. 
obligations  and  burdens  Incident  to  his  purchase,  §  335. 
obtains  all  defendant's  title,  and  no  other,  §  335. 
of  an  equity,  holds  subject  to  all  prior  equities,  §  844. 
officer  holding  the  writ  and  his  deputies  must  not  be,  §  292. 
payment  of  bid  by,  proceedings  to  compel,  §§  301,  313f,  313hr 
presumptions  in  support  of  title  of,  §  336. 
property  not  subject  to  execution,  acquires  no  title  to,  §  335r 
recovery  of  purchase  price  by,  or  failure  of  title,  §  351, 
redemptioners  are  regarded  as,  §  336. 
remedies  for  failure  of  title,  §  352. 
resale,  liability  of  upon,  §§  313f,-313g.^' 
right  to  an  accounting,  §  349. 
right  to  a  receiver,  §  349. 
I  right  to  hold  lands  until  repaid,  §  3.52a. 
rights  to  rents  and  profits  before  conveyance,  §  349, 
right  to  sue  for  waste,  §  349a. 
subrogation  of  to  liens  discharged.  §  352. 
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takes  title  of  defendant  up  to  tile  day  of  sale,  §  335. 
the  effect  of  reversal  on  Dlaintiff  or  Lis  attorney,  §  347. 
ttie  effect  of  reversal  on  strangers  to  the  suit,  §  345. 
third  person,  title  of  cannot  be  acquired  by,  §  335. 
timber  fallen,  right  of  to,  §  349b. 
title  of,  when  defendant  may  dispute,  §  335. 
title  of,  when  includes  plaintiff's  as  well  as  defendant's,  §  335. 
title  of,  who  estopped  from  disputing,  §  351. 
transfer  of  certificate  of  purchase  by  death,  §  313. 
vacating  judgment,  when  does  not  destroy  title  of,  §  845. 
vacating  sale  for  misconduct  of.  §  308. 
vacation  of  judgment  does  not  affect  innocent,  §  348. 
-what  defenses  may  be  made  against,  §  351. 
what  he  must  show  to  recover  possession,  §  850. 
when  attorney  may  become,  §  292. 
when   director   or   stockholder   of   corporation   may  become, 

§  292. 
when  he  has  a  right  to  have  sale  confirmed,  §  312. 
when  his  title  is  extinguished  by  redemption,  §  321. 
when  his  title  is  transferred  by  redemption,  §  321. 
when  may  resist  action  for  purchase  price,  §  301. 
when  partner  may  become,  §  292. 

whether  payment  must  be  demanded  of  before  resale,  §  301. 
who  are  purchasers  in  good  faith  without  notice,  §  343. 
who  may  become,  §  292. 
PURCHASER,  BONA  FIDE,  consideration  may  be  a  pre-existing 

debt,  §  141. 
consideration  which  must  pay,  §  344. 
failing  circumstances  of  grantor,  notice  of,  §  141. 
legal  title,  acquisition  of,  is  not  necessary  .to  purchaser  at  an 

execution  sale,  §  344. 
must  have  given  suflScient  consideration,  §  344. 
must  have  purchased  without  notice,  §  844. 
must  hold  the  legal  title,  §  344. 
must  make  payment  in  full,  §  141. 
must  not  knowingly  aid  In  screening  property  from  execution, 

§  141. 
notice  to,  of  what  may  consist,  §  344. 
notice  to,  what  is,  §  141. 
payment  of  his  bid  by  purchaser  at  execution  sale,  when  en* 

titles  him  to  protection  as  a,  §§  386,  344. 
redemptioner  is  entitled  to  protection  as  a,  §  317. 

QUASHING  OF  EXECUTION,  amending,  when  preferred  to,  §  78. 
attorney  for  plaintiff  has  no  Implied  authority  to  accept  ser* 
vice  of  notice  of  motion  for,  §  74. 
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at  what  time  may  be  granted.  §  73a. 

because  bafsed  on  a  void  amendment  of  a  judgment,  §  73. 
because  issued  by  a  person  acting  as  clerk  without  author*' 

ity,  §  77. 
because  Issued  prior  to  the  entry  of  judgment,  §  73. 
by  affidavit  of  illegality  in  Georgia,  §  79. 
classification  of  grounds  for,  §  73a. 
consequences  of,  §  80. 

courts  which  may  exercise  power  of,  §§  73,  75. 
efCect  on  pre-existing  sales,  §  80. 
equity  will  not  grant  relief  which  might  have  been  securetf 

by  motion  to  quash,  §  73. 
error  or  irregularity  in  judgment,  no  ground  for,  §  73a. 
error  or  irregularity  preceding  the  judgment  is  no  ground  for, 

§  73a. 
for  error  of  form,  §  78. 
for  errors  in  issuing,  §  77. 
for  not  conforming  to  the  judgment,  §  77. 
grounds  for.  §  77. 
Improper  action  of  the  officer  under  the  writ  is  not  a  ground 

for,  §  73a. 
Issues  of  fact,  when  will  not  be  tried  on  motion  for,  |  77. 
Jurisdiction  of  the  court,  absence  of  as  a  ground  for,  §  73a. 
justices  of  the  peace  may  direct,  §  73. 
laches  in  moving  for,  §  76. 

leaves  plaintiff  without  means  of  justification,  §  80. 
notice  for  should  be  served  on  plaintiff  personally,  §  74. 
notice  of  motion  for,  how  and  upon  whom  must  be  served/ 

§  74. 
of  void  and  voidable  writs,  §  78. 
preferred  to  amending,  when,  §  78. 

res  judicata,  decision  of  motion  for,  of  what  conclusive,  §  77< 
strangers  to  the  writ,  when  may  move  for,  §  75. 
time  to  apply  for,  §  70. 
void,  order  directing,  when  is,  §  74. 
what  courts  will  hear  motion  for,  §§  73,  75. 
who  may  apply  for,  §  75. 
QUASHING,  of  forthcoming  and  delivery  bonds,  §  264. 

of  levy,  because  officer  was  not  competent  to  make  It,  §  271a, 

of  levy,  defects  in  the  writ  as  grounds  for,  §  271a, 

of  levy,  effect  of,  §  271b. 

of  levy,  equity  will  not  direct,  §  271a.. 

of  levy,  grounds  of,  §  271a. 

of  levy,  proceeding,s  for,  §  271a. 

of  officers'  returns,  §  301. 
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JIAILROAD,  property  of,  when  not  subject  to  execution,  §  126a, 

right  of  -way  of  is  subject  to  execution,  §  179. 

what  property  of,  is  subject  to  execution,  §  179. 

whether  rolling  stock  may  be  sold  as  personalty,  §  114. 
JiATIPICATION,   of   execution    Issued   without   authority    of   the 
plaintiff,  §  21. 

of  execution  issued- without  plaintiff's  knowledge,  §  21. 

of  wrongful  levy  makes  plaintiff  liable,  §  273. 
RATIFICATION  OIi"  SALE,  by  receiving  proceeds,  §  351. . 
PEAL  ACTIONS,  scire  facias  in,  §§  82,  470. 

writs  of  execution  in,  §§  3,  470. 
(See  Writ  of  Possession.) 
JtEAL  ESTATE,  description  of  in  levy,  g  281. 

description  of  in  levy,  evidence  to  explain,  §  281. 

description  of  in  levy,  when  void  because  not  specific,  i  281. 

description  of  in  levy,  when  void  for  uncertainty,  §  281. 

effect  of  levy  upon,  §  282. 

escrow,  property  remains  subject  to  execution,  §  181. 

how  levy  is  made,  §  2S0. 

how  may  be  described  in  an  extent,  §  385. 

}evy  need  not  be  made  where  judgment  is  a  lien,  §  280. 

levy  on.  effect  of,  §  58. 

.officer  liable  for  levying  when  there  is  personalty,  §  279. 

reasons  why  not  subject  to  execution  at  common  law,  §  208. 

i:ededmed  after   execution   sale,   whether  subject  to  sale  for 
balance  remaining  of  the  original  judgment,  §  183. 

right  to  avoid  transfer  of  for  fraud,  whether  subject  to  execu- 
tion. S  172a. 

sale  of,  after  return  day,  §  106. 

situate  in  another  state,  sale  of  under  foreclosure  decree,  §  179. 

venditioni  exponas,  when  necessary  to  authorize  sale  of,  §  58. 

when  levy  on  may  be  vacated  because  defendant  has  personal 
property,  §  279. 

when  may  be  levied.  §  279. 

where  it  must  be  sold,  §  289. 

whether  levy  essential,  §  280. 
JIEAL  ESTATE  SUB.iECT  TO  EXECUTION,  advowson,  §  172. 

all  legal  estates  are  generally,  §  172. 

box  in  a  theater,  §  172. 

canals,  property  necessary  to  the  use  of,  §  179. 

cemeteries,  §  172. 

church  property,  §  172. 

community  property  of  husband  and  wife,  §  172b. 

condition  subsequent,  right  to  enter  for  breach  of  is  not  sub- 
ject to  extent,  §  172a. 

copyhold  and  other  estates  at  will,  §§  177,  373. 
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cotenancy,   lands   held   in,  how  may  be  levied  on  and  sO'ld, 

§  172b. 
eoteuant's  Interest.    172b. 
defeasible  estates,  §  172. 

devoted  to  public  use  is  not  subject  to  execution,  §  172. 
devices  to  prevent  being  subject  to,  §  189a. 
eminent  domain,  property  acquired  by  exercise  of  the  power 

of,  §  179. 
English  statutes  subjecting  to  execution,  §  172. 
entireties,  lands  held  by,  §  172b. 
franchises,  §§  179,  180. 

franchises,  and  real  property  connected  therewith,  §  179. 
fraudulent  conveyances,  do  not  prevent  levy  upon,  §  172. 
liomestead  in  public  lands,  when  becomes  subject  to  execution, 

§  177. 
interests  of  beneficiary  of  a  resulting  trust,  §  189. 
interests  of  dowress,  §§  185,  373. 
interests  of  grantor  under  deed  intended  as  a  mortgage,  §§  184, 

192. 
Interests  of  heirs  and  devisees,  §  183. 
interests  of  husband  in  lands  of  his  wife,  §§  186,  378. 
interests  of  mortgagees,  §  184. 
Interests  of  mortgagors,  §§  190,  191. 
interests  of  purchaser  at  execution  sale,  before  deed,  §§  193, 

373. 
interests  of  tenant  by  elegit,  §  193. 
interests  of  tenants  by  entireties,  §  186. 
interests  of  vendee,  under  contract  of  purchase,  §  194. 
interest  of  vendor  before  conveyance,  §  181. 
Interests  which  may  be  extended  in  New  England,  §  373. 
joint  tenancy,  lands  held  in,  §  172b. 
judgment   debtor's  interest   after   execution   sale,   levy  upon 

under  tb«  same  judgment,  §  182. 
lands  in  adverse  possession,  §  174,  373. 
lands  purchased  in  name  of  anotlier,  §  189. 
lands  sold  but  not  patented,  §  176. 
leasehold  interests  in  are  subject  to  execution,  §  172. 
leaseholds,  levy  upon  as  real  property,  §  172. 
leaseholds,  permanent,  §  172. 
Hfe  estates  are,  §|  173,  373. 
municipal  corporations,  property  of,  held  for  public  purposes, 

S  172. 
inaked  legal  title.  §  173. 
not  subject  to  execution  at  common  law,  except  at  suit  of  the 

king.  §  172. 
>of  cestuis  que  trust,  §  1B7. 
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options  to  purchase,  §  172a. 
partnership,  real  property,  §  172. 
perfect  equities,  what  subject  to  execution  as,  §  188. 
possessory  interests,  §  175. 
possessory  interests  in  public  lands,  §  175. 
pre-emption  rights  are  not,  §  176. 
public  lands,  improvements  in,  whether  subject  to  execution, 

§  176. 
purchaser  from  state  who  has  not  made  final  payment,  §  172, 
remainders  and  reversions^  §§  178,  373. 
rent-charge  is,  §  172. 
rent-seek  is  not,  §  172. 

right  of  minor  to  disaffirm  deed  Is  not,  §  172. 
right  to  enter  for  condition  broken,  §§  172,  873. 
right  to  file  bill  for  execution  of  a  trust,  §  172a. 
right  to  redeem  lands  from  execution  sale,  §  182. 
right  of  way  for  railways,  turnpikes,  and  other  quasi  public 

improvements,  §  179. 
stall  in  a  mai'ket,  §  172. 
state,  property  of,  §  172. 
simultaneous  seisin,  §  173. 

subject  to  defeasance  by  condition  subsequent,  §  172. 
uncertain  and  contingent  estates  classified,  §  172a. 
waterworks  and  lands  essential  to  their  operation,  §  179. 
withdrawing  beneficial  interest  from  creditors,  §  189a. 
EBCEIPTORS,  action  by,  §  265. 
defenses  available  to,  §  265. 
defined,  §  265. 

effect  of  delivering  property  to,  §  265. 
estopped  from  claiming  title,  §  265. 
negligence  of,  who  liable  for,  §  270. 
what  exonerates,  §  265. 
RECEIVER,  appointment,  title,  powers,  and  duties  in  supplemental 
proceedings,  §  419. 
creditors'  suits  by,  §  431. 
garnishment  of,  §  159a. 
garnishment  of  moneys  due  from,  when  permissible  and  how 

enforced,  §  129. 
In  creditors'  suits,  §  424. 
levy  on  property  in  the  hands  of,  §  129. 
of  rents  and  profits  before  deed,  §  349. 
property  in  hands  of,  Is  not  subject  to  execution,  §  129. 
remedies  of,  where  property  in  his  custody  Is  levied  upon, 

§  129. 
Bale  of  property  In  possession  of  is  void,  §  287. 
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BEDEMPTION,    vacating    sales    for   inadequacy  of   price  will  be 

denied  where  riglit  of  exists,  §  304  i. 
under  a  judgment,  w^hen  operates  as  payment,  §  4.45. 
KBDBMPTION  FROM  EXECUTION  SALES,  after  expiration  of 

time  allowed  by  law,  §  314a. 
after  time  allowed  by  law,  bill  for,  wlien  maintainable,  §  322. 
agreement  to  extend  time  for,  §§  316,  337. 
agreement  to  permit  after  time  for  has  expired,  §  316. 
assignee  of  purchaser,  tender  to,  when  not  essential,  §  318. 
assignment  of  certificate  of  purchase  to  redemptioner  is  not 

equivalent  to,  §  320. 
attaching  creditor  may  exercise  right  of,  §  317. 
averment  necessary  to  a  bill   in   equity  to   enforce   right  of, 

i  322. 
by  bill  to  redeem,  §  322. 
by  creditor  having  lien  against  only  one  of  the   defendants, 

§  321. 
by  grantees  of  defendant,  §  317. 
by  one  having  no  authority,  confirmation  of,  §  314a. 
can   be   made   only   by  full   and  exact   comoliance  with  the 

statute,  S  314. 
can  be  made  only  in  money,  and  not  in  checks,  §  320. 
certificate  of,  refusal  of  the  sherifC  to  issue,  §  321. 
cestui  que  trust,  payment,  when  may  be  made  to,  §  318. 
computation  of  time  for,  §  316. 

constitutionality  of  statutes  allowing  a  time  for,  §  315. 
creditors  having  writ  or  judgment  lien  may  redeem,  §  317. 
creditors  may  redeem  from  one  another,  §  317. 
en  masse,  property  sold  cannot  be  separately  redeemed,  §  820. 
equity  cannot  extend  the  right  of,  §§  314,  316. 
evidence  of  right  to  redeem,  §  319. 
extension  of  tim,e  for,  by  agreement,  §  314a. 
extension  of  time  for,  by  courts  of  equity,  §§  314,  316. 
fraudulent  transfer  by  defendant,  whether  prevents  his  cred- 
itors from  redeeming,  §  317. 
from  extents,  §  389. 
from  void  sales  gives  no  title,  §  321. 
insanity  does  not  extend  time  for,  §  316. 
Irregular  redemption,  effect  of,  §  321. 
joint  purch&,sers,  how  may  be  redeemed  from,  §  318. 
judgment  creditor  cannot  redeem  from  his  own  sale,  §  317. 
judgment  creditors,  when  may  exercise  right  of,  §  317.. 
laws  granting  right  of,  may  be  retroactive,  §§  294,  315. 
lawful  charges,  what  must  be  paid  as,  §  326. 
liabilities  against  which  right  of  may  be  exercised,  §  314. 
lienholders  who  are  entitled  to  exercise  right  of,  §  317. 
Vol.  IU.— 178 
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lien  under  which  redemption  is  made  must  cover  the  'whole 
property,  §  317. 

may  be  by  defendant  after  he  has  conveyed,  §  317. 

may  be  by  defendant  or  his  successor  in  interest,  §  317. 

may  be  under  judgment  confessed  for  that  purpose,  §  317. 

mines  and  quarries,  right  to  worlj  pending  time  for,  §  323. 

nature  of  right  of,  §  317. 

officer  may  receive  after  expiration  of  his  term,  §  62. 

part  payment  of  redemption  money,  effect  of,  §  816. 

place  where  redemption  must  be  made,  §  318y  note. 

premature  redemption  is  valid,  §  316. 
REDEMPTIONERS,  are  protected  as  purchasers,  §§  336,  345. 

errors  and  irregularities  which  do  not  prejudice  title  of,  §  34. 

rents,  payment  of  in  advance,  does  not  relieve  tenant,  §  323. 

respective  Interests  of  defendant  and  purchaser,  §  323. 

restoration  of  judgment  lien  by,  §  321. 

revests  defendant  with  title  to  growing  crops,  §  321. 

reversal  of  judgment  does  not  impair  rights  of,  §  345. 

right  of,  whether  subject  to  execution,  §  182. 

statutes  permitting,  apply  to  sales  under  deeds  of  foreclosurCj 
§  1. 

strict  compliance  with  the  statute,  when  required,  §  314. 

tender  Is  equivalent  to,  §  321. 

the  amount  which  must  be  paid,  §  320. 

the  effect  of,  §  321. 

time  for,  power  of  equity  to  extend,  §  316. 

time  for,  whether  may  be   computed   from   payment  of  th& 
bid,  §  316. 

time  in  which  may  be  made,  §  316. 

time  in  which  may  be  made,  how  computed,  §  316. 

time  in  which  may  be  made,  what  can  extend,  §  316. 

title  acquired  by,  §  321. 

to  whom  redemption  may  be  paid,  §  318. 

transfers  by  defendant  cannot  prejudice  rights  of  his  cred- 
itors to  redeem,  §  317. 

under  a  void  judgment,  when  becomes  valid.  §  314a. 

waiver  of  defects  and  irregularities  in  effecting,  §  314a. 

when  made  by  a  creditor  transfers  the  certificate  of  purchase, 
§  321. 

when  plaintiff  cannot  redeem  from  his  own  sale,  §  317. 

when  purchaser  may  waive  compliance  with  statute,  §  314. 

whether  when  once  made  it  can  be  withdrawn,  §  321. 

who  may  redeem,  §  317. 
REFORMING   SHERIFF'S   DEED,   whether  equity  has  power  to, 
i§  332,  333. 
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REGISTRY  LAWS,  how  far  they  apply  to  execution  sales,  §  336. 

how  far  they  apply  to  extents,  §  386. 
JIBLATION,  crops,  growing,  right  to,  how  affected  by  doctrine  of, 
349b. 

of  extents,  §  390. 

of  patents  for  lands,  §  176. 

of  proceedings  back  to  the  levy,  §  106. 

of  aherifEs'  deeds,  §  333. 

rents  and  profits,  right  to,  how  affected  by  the  principle  of, 
8  349. 

waste,  right  of  action  for,  how  affected  by,  §  349a. 
RELEASE  OF  LEVY,  by  appeal,  §  271. 

by  injunction,  §  271. 

by  satisfaction  or  reversal  of  judgment,  §  271. 

by  stay  of  proceedings,  §  271. 

by  supersedeas,  §  271. 

effect  of,  §  271. 

what  iimounts  to,  §  271. 

when  plaintiff  may  order,  §  271. 
IlEMAINDERS,  contingent,  are  not  subject  to  execution,  §  178. 

contingent,  creditors'  suits  to  subject  to  execution,  §  178. 

estate  in,  when  subject  to  execution,  §§  123,  178. 
JIEMOVAL  of  fixtures,  loss  of  right  to,  §  114. 

of  property  to  another  county  or  state,  effect  of  on  an  execu- 
tion lien,  §  207. 
liENBWALS,  of  the  original  execution,  statutes  authorizing,  §  56a. 

of  the  original  execution,  errors  and  irregularities  in,  §  56a. 
-JIBNTED    PROPERTY,    when   exempt   as  part  of   the  homestead, 

§§  244,  245. 
JIENT-CHABGE  is  subject  to  execution  as  realty,  §  172. 
RENT  SECK,  is  not  subject  to  execution  as  realty,  §  172. 
:KENTS,  garnishment  of,  §§  164.  165. 
ItENTS  AND  PROFITS,  accounting  for  on  a  redemption,  |  349. 

action  for,  how  to  be  brought,  §  349. 

advance,  payment  of  in,  cannot  prejudice  purchaser.  §  349. 

purchasers'  right  to  cannot  be  cut  off  by  lease  or  transfer  of 
the  judgment  debtor,  §  349. 

right  of  purchaser  to  before  conveyance,  §  349. 

time  to  which  right  of  purchaser  relates,  §  349. 

when  to  be  extended  instead  of  selling  land,  §  283,  note. 

when  to  be  sold  before  the  land,  §  283. 
REPLEVIN,  breaking  into  dwelling  under  writ  in,  §  468. 

custody  of  the  law,  property  seized  under  writ  in,  §  468. 

custody  of  the  law,  when  ends  in  actions  of,  §  135b. 

execution  in,  how  enforced,  §  468. 

fixtures,  severance  of,  in  obedience  to  an  execution  in,  §  468. 

^or  exempt  chattels,  §  215a. 
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for  exempt  chattels,  damages  recoverable,  §  215b. 

Identical  property  sued  for  must  be  returned,  §  468, 

property  of  a  stranger  to  the  action,  when  may  be  taken,  §  468. 

property  on  defendant's  person  cannot  be  taken,  §  255/ 

property  taken  under  writ  of  is  in  custody  of  the  law,  §  135. 

statutes  limiting  right  to  maintain,  §§  274a,  275. 

taking-  property  of  stranger  to  the  writ,  §  254. 

■when  officer  can  sustain,  §  268. 

when  sustainable  against  an  officer,  §  268. 

writ  in,  when  need  not  be  in  the  alternative,  §  468. 
REPORT  OF  SALE,  practice  in  chancery  with  respect  to,  §  S06b. 
RESALE,  action  to  recover  deficiency  on,  defenses  to,  §  SlSh, 

additional  notice,  what  and  when  required,  §  313g. 

after  sale  under  execution,  §  313g. 

after  sale  under  execution,  notice  of,  §  313g. 

costs  and  expenses  for  which  the  original  purchaser  is  answer- 
able,  §  313g. 

defenses  in  action  to  recover  deficiency,  §§  313f,  318h. 

levy,  additional,  n6t  necessary  to  sustain,  §  313g. 

motion  to  recover  deficiency  on,  §  313h. 

order  for  in  chancery,  when  and  how  to  be  obtained,  §  313d. 

should  be  made  if  purchaser  does  not  pay  his  bid,  §  301. 

terms  of,  §  313(]. 

to  compel  payment  of  installments,  §  313e. 

whether  payment  must  first  be  demanded,  §  301. 
RESCUE  OF  PROPERTY,  officer   cannot   plead    it   as   a   defense, 

§  270. 
RESIDENCE;  change  of,  when  takes  place  within  the  meaning  of 
the  exemption  laws,  §  220. 

temporary  absence  from  the  state  does  not  change,  §  220. 

within  the  state,  when  necessary  to  support  a  claim  for  ex- 
emption, §  220. 
RES  JUDICATA,  amendment  of  writ,  order  directing  Is  an  adjudi- 
cation that  the  writ  is  not  void,  §  71a, 

confirmation  of  sale,  effect  of  as,  §  313f. 

decisions  of  motions  to  quash  writs,  §  77. 

scire  facias,  operation  of  in  proceedings  by,  §§  90,  93a. 
RETROACTIVE  STATUTES,  destroying  execution  liens,  §  195. 

granting  exemptions,  §  219. 

granting  right  of  redemption,  §§  294,  315. 

governing  execution  sales,  §  284. 

staying  execution,  §  34. 
RETURN  DAY,  acts  done  after,  §  353. 

endorsement  of  clerk  cannot  change  time  of,  §  355. 

error  In  stating,  §  44. 

of  writ  of  possession,  §  471. 
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omission  of  in  the  writ,  §  44, 

postponement  of  by  stay  of  proceedings,  §  353. 

ceeeipt  of  money  after  is  not  official,  §  106. 

gale  of  real  estate  after,  §§  58,  106. 

Sunday   or   holiday,  falling   upon,  whether   extends  time  of, 

§  353. 
to  be  stated  in  the  writ,  §  44. 

what  acts  may  be  done  after,  §  106. 

when  writ  may  be  returned  before,  §  353. 

writ  of  possession,  whether  continues  in  force  after,  §  473. 

writ  returned  before  becomes  functus  officio,  §  106. 
RETURN  OF  EXECUTIONS,  absence  of  does  not  afEect  purchaser's 
title,  §  341. 

actions  for  false  returns,  §  369. 

actions  for  nonreturn  sustainable  in  United  States,  §  368. 

alteration   of,  unauthorized,    evidence   may   be   admitted    to 
prove,  §  365. 

amending  after  expiration  of  olEcer's  term,  §  359. 

amending  by  affixing  signature  of  officer,  §  360. 

amending  by  canceling  old  and  substituting  new  return,  §  360. 

amendment,  permitted  only  to  malie  it  speak  the  truth,  §  358. 

amendments  are  granted  only  in  furtherance  of  justice,  §  360. 

amendments  are  liberally  allowed,  §  358. 

amendments  cannot  be  comoelled,  §  358. 

amendments,  leave  for,  how  obtained,  §  358. 

amendment,  who  may  make,  §  359. 

assignee  of  judgment  may  control,  §  356. 

before  the  return  day  named  therein,  §  353. 

by  whom  to  be  made,  §  354. 

conclusiveness  of,  as  against  third  persons,  §  365. 

conclusiveness  of  in  favor  of  officer,  §  367. 

construction  of,  §§  362.  384. 

damages  recoverable  of  an  officer  for  not  making  in  time,  §  368. 

defenses  to  action  for  not  making  a  return,  §  368. 

delegation  of  authority  to  make,  §  354. 

effect  of  amendments,  §  360. 

evidence,  parol  to  impeach,  in  actions  for  false  returns,  §  369. 

evidence  to  prove  unauthorized  alteration  of,  §  365. 

excuses  for  not  making  within  time,  §  36S. 

exsherifC  may  amend,  §  359. 

explaining,  §  364. 

failure  to  make,  whether  deprives  officer  of  right  to  justify 
under,  §  353. 

form  of,  §  355. 

forms  of  returns  of  not  satisfied,  §  356. 

forms  of  return  of  partly  satisfied,  §  357. 
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forms  when  levy  has  been  made  or  money  paid,  §  357. 

how  and  by  whom  it  may  be  compelled,  §  367. 

if  by  deputy,  it  should  be  in  the  name  of  principal,  §  354. 

Incorrect  does  not  affect  purchaser's  title,  §  341. 

is  not    evidence  of  act  of  any    person  other   than  the  offlceTr 

§  363. 
is  part  of  the  record  in  the  case,  §  363. 
kinds  of,  §  355. 

levy,  acts  done,  must  be  fully  set  forth,  §  280b. 
may  be  made  after  return  day,  §  353. 

may  be  made  in  vacation  and  before  the  return  day,  §  353. 
must  be  made  In  writing.  §  353. 
no  action  for  nonreturn  in  England,  §  368. 
not  complete  till  filed,  §§  355,  358. 
nulla  bona,  what  is  and  what  is  signified  by,  §  350. 
nunc  pro  tunc,  §  358. 

officer  is  allowed  whole  of  return  term  in  which  to  make,  S  353r 
official,  what  is  not,  §  354. 
on  writ  of  possession  is  not  conclusive,  §  364. 
oral  is  insufficient,  §  355. 

presumptions  and  intendments  indulged  in  favor  of,  §  355. 
quashing,  §  361. 
quashing,  causes  for,  §  361. 
quashing,  effect  of.  §  361. 
quashing,  notice  of  motion  for,  §  361. 
scope  within  which  amendment  may  be  allowed,  §  360. 
Statutes  prescribing  forms  are  directory,  §  355. 
statutory  penalties  for  failure  to  make  in  time,  §  369. 
summary  proceedings  against  officers  for  not  making  in  timer 

§  369. 
Sunday  or  holiday,  whether  postpones  time  for,  §  353. 
time  for  extended  where  title  is  in  doubt,  §  275. 
time  for  postponed  by  stay  of  proceedings,  §  353. 
under  an  extent  is  conclusive,  §  387. 
varying  by  parol  or  other  evidence,  §  364.. 
what  is  a.  §  355. 

what  must  be  proved  in  action  for  false  return.  §  366. 
what  must  show  concerning  the  oath  of  the  appraisers,  J  37Gf 
what  must  show  under  an  extent,  §  384. 
what  returns   are  sufficient  to  show   that  defendant  haa  no 

property,  §  356. 
What  sufficient  to  show  that  defendant  had  notice  to  choosa 

appraiser,  §  375. 
when  conclusive  on  strangers,  §§  365,  387.  ; 
when  conclusive  on  the  parties,  §§  364,  387. 
when  evidence  for  or  against  the  officer  who  made  it,  §  363. 


INDEX.  2839 

BBTURN  OF  EXECUTIONS-Continucd. 

■when  amendmente  may  be  allowed,  §  359. 

■when  essential  to  issue  of  alias  -writ,  §  49. 

■when  it  is  admissible  as  evidence,  §  363. 

■when  not  essential  to  issues  of  alias  writ,  §§  52-54. 

when  nulla  bona  is  a  proper  return,  §  356. 

when  prima  facie  evidence  against  strangers,  §§  365,  387. 

when  to  be  made,  §  353. 

whether  is  valid  If  made  before  the  return  day,  §§  353,  ,S99. 

written  and  signed  by  third  person,  §  354. 
EBVEKSAL  OF  JUDGMENTS,  assignee  or  grantee  of  plaintiff,  how 
affected  by,  §  347. 

effect  on  attorney  purchasing,  §  347. 

effect  on  plaintiff's  title,  §  347. 

effect  on  title  where  stranger  purchased,  §  345. 

effect  where  property  has  been  extended  instead  of  sold,  §  347. 

measure  of  recovery  by  appellant,  §  346. 

partial  does  not  impair  purchaser's  title,  §  347. 

redemptioner's  rights  are  not  destroyed  by,  §  344. 

restitution  after  reversal,  §§  346,  347. 

statutory  remedies  upon  ai-e  cumulative,  §  346. 

SAFE   DEPOSIT   COMPANIES,  property  in  vaults   of,  levy  upon, 

S  160. 
SALE,  lease  with  privilege  of  purchase,  when  amounts  to  a,  §  124. 

necessity  for  change  of  possession  after,  §§  147-156. 

necessary  for  delivery  as  against  creditors,  §  157. 

of  exempt  property,  §  218. 

tests  between  conditional  and  absolute,  §  124. 

under  venditioni  exponas,  §§  58-60. 
SALE  UNDEK  EXECUTION,  acquiescence  in,  waives  right  to  va- 
cate, §  307. 

adjournment  of  because  plaintiff  is  the  only  bidder,  §  228. 

adjournment  of,  discretion  of  officer  in  respect  to,  §  288. 

adjournment  of,  notice  of,  §  288. 

adjournment  of,  power  of  sheriff  to  order,  §  288. 

adjournment  of,  to  a  different  place,  §  288. 

adjournment  of  when  officer  should  order,  §  288. 

adjournment  of,  who  to  bear  loss  resulting  from,  §  288. 

adjournment  of  withdraws  pending  bid,  §  288. 

adjournment,  power  to  order  is  dependent  on  original  notice  of 
sale,  §  288. 

after  judgment  is  satisfied,  §  283. 

after  the  return  day,  §  106. 

agreements  to  prevent  competition,  §  297. 

attorney's  purchase  at,  when  must  be  held  for  his  client,  §  292. 

bid  at,  whether  may  be  made  by  letter,  §  292. 
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bid  is  withdrawn  on  adjournment  of,  §  288. 

bid,  when  may  be  withdrawn,  §  300. 

bidder,  fact  that  but  one  is  present,  §  288. 

cash  bid  only  can  be  received,  §  293a. 

caveat  emptor  is  the  rule  of,  §  301. 

change  in  by  accepting  another  in  place  of  the  highest  bidder, 

§  293. 
combinations  to  bid  at,  when  proper,  §  297. 
Conditional  bids  should  be  rejected,  §§  300,  301. 
confirmation  of,  §  312. 

confirmation  of,  discretion  of  court  resnecting,  §  311. 
confirmation  of,  failure  to  secure,  whether  impairs  defendant's 

title,  §  311. 
confirmation  of,  resisting  because  property  was  exempt,  §  311. 
cotenant,  whether  may  purchase  interest  of  his  cotenant  at, 

§  292. 
court  may  appoint  a  person  to  conduct,  §  291. 
credit,  sale  on,  effect  of,  §  293a. 
death  of  bidder  does  not  annul,  §  292. 
defendant's  right  to  direct  the  order  In  which  parcels  shall  be 

offered,  §  293b. 
delay  in  moving  to  vacate,  what  excuses,  §  296. 
dei>ressing  the  biddings  by  giving  notice  of  objections  to  the 

sale  or  of  adverse  claims,  §  297. 
director  of  corporation,  whether  may  purchase  corporate  prop- 
erty at,  §  292. 
effect  of  combinations  and  devises  to  prevent;  competition, 

§  297. 
elfect  of  without  appraisement,  §  284. 
en  tuasse,  when  proper,  §  296. 
enjoining.     (See  Injunction.) 
equity  rules,  where  some  of  the  property  has  been  alienated 

or  encumbered,  §  293b. 
failure  to  subdivide  tract  sold  into  parcels,  §  295. 
general  synopsis  of  duties  of  officers  in  regard  to,  §  283. 
how  to  be  made  wliere  defendant's  lands  are  In  two  counties, 

§  289. 
'     irregularities  In,  which  are  cured  by  confirmation,  §  304 1. 
judicial  sales,  confirmation  of,  cures  defect  of  sale  en  masse, 

§  296. 
large  tracts  should  be  subdivided  at,  §  295. 
levy  presumed  in  support  of,  §  274. 
liability  of  officers  for  not  selling,  §  304. 
liability  of  officers  for  wrongful  sales,  §  302. 
liability  of  plaintiff  for  wrongful  sales,  §  303. 
made  after  sunset  is  void,  §  287. 
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made  at  a  wrong  place  is  generally  void,  §  289. 

made  by  officer  at  a  place  where  he  has  no  authority  to  act, 
§  291. 

made  by  officer  under  writ  in  favor  of  himself  is  void,  §  40. 

made  by  one  officer  under  a  writ  directed  to  another,  §  291. 

made  outside  of  county  is  void,  §  289. 

may  be  rejected,  but  cannot  be  modified  in  terms,  §  312. 

may  be  made  by  sheriff  or  constable,  or  his  deputy,  §  291. 

must  be  for  cash,  §  300. 

must  be  to  the  highest  bidder,  §  293. 

must  be  made  under  the  law  in  force  at  the  sale,  §  294. 

must  not  be  made  after  sunset,  §  287. 

necessity  for  inquisition  in  Pennsylvania,  §  283,  note. 

neither  officer  nor  deputy  to  have  any  interest  in,  §  292. 

no  necessity  for  change  in  the  possession  of  the  property,  §  151. 

notice  of,  form  and  object  of,  §  285. 

notice  of,  how  given,  §  285. 

notice  of,  may  be  waived,  §  286. 

notice  of  motion  to  vacate,  §  306. 

notice  of,  time  to  be  given,  and  how  computed,  §  285. 

not  to  be  on  credit,  §  300. 

not  void  for  want  of  notice,  §  286. 

of  equities  of  redemption,  g  382. 

of  equities  of  redemption  must  be  made  en  masse,  §  296. 

of  exempt  property.  §  215. 
.  officer  making  on  wrong  day  not  compelled  to  complete,  i  287, 

officer's  control  over  terms  of,  §  293a. 

officer's  duty  to  malie  without  delay,  §  283. 

of  franchises  and  property  of  a  corporation,  §  180. 

of  homestead  and  exempt  property  is  void,  §§  215,  239. 

of  personalty  not  present  at  the  sale,  whether  absolutely  voldj 
§  291. 

of. property  in  possession  of  receiver  is  void,  %  287. 

of  property  not  subject  to  the  writ,  §§  109,  215. 

of  public  property  is  invalid,  §  126. 

order  in  which  different  parcels  may  be  offered,  §  300. 

order  of  offering  the  different  parcls,'  §  293b. 

order   of.  when  the   defendant  has   aliened  different  Darcela 
§  300. 

order  of.  where  some  of  the  parcels  have  been  conveyed  or  en- 
cumbered, §  293b. 

parties  to  cause,  when  may  purchase  at  §  292. 

partial  failure  of  title,  whether  a  ground  for  vacating,  S  54. 

payment  for,  must  be  in  money,  §  293a. 

payment,  how  compelled,  §  301. 

payment  of  bid,  duty  of  officer  in  respect  to,  §  301. 
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payment  of  bid,  when  due,  §  301. 
personal  property  must  be  present  at,  §  290. 
personal  property  must  be  segregated,  §  290. 
place  of,  officer  may  select,  if  statute  is  silent.  §  289. 
plaintiff  may  waive  payment  in  cash,  §  300. 
plaintiff  may  not  delay,  where  others  are  interested,  S  283. 
power  to  adjourn  cannot  be  delegated  by  officer  to  one  of  the 

parties,  §  288. 
purchaser  at,  must  have  capacity  to  hold  real  estate,  §  292. 
purchaser  cannot  resist  payment  of  bid  because  defendant  has 

no  title,  §  301. 
purchaser  may  resist  payment  of  bid  if  proceedings  are  void^ 

§  301. 
ratification  of  unauthorized  mode  of  payment,  §  301. 
second  highest  bidder,  property  cannot  be  awarded  to  because 

highest  bidder  does  not  pay,  §  300. 
segregation  of  the  property  to  be  sold  from  a  larger  amount, 

§  290. 
Sheriff  cannot  act  as  agent  of  the  purchaser  at  §  292. 
sheriff  has  no  power  to  Impose  special  terms  and  conditionSr 

§  291. 
should  cease  as  soon  as  the  writ  is  satisfied,  §  295. 
should  not  be  made  en  masse,  §  296. 

subdivision  into  tracts  for  purpose  of,  when  required,  §  296. 
subdivision  of  property  for  the  purpose  of,  how  to  be  secured, 

§  295. 
terms   of,  confirmation  of   sale,  ■whether   conclusively   estab' 

llshes,  §  293a. 
terms  of,  effect  of  officers  assuming  to  change,  293a. 
terms  of,  officer's  control  over,  and  attempted  variation  of, 

293a. 
the  effect  of  puffers,  §  298. 

title,  partial  failure  of,  as  a  ground  for  vacating,  §  54, 
trustee  or  agent,  purchase  by,  §  292. 
vacated  because  made  en  masse,  §  296. 
vacated  because  sale  was  exoessiv  in  quantity,  §  295. 
vacating  because  made  at  improper  time,  §  287, 
vacating  for  combination  of  bidders.  §  297. 
vacating  for  inadequacy  of  price,  §  304 1. 
vacating  for  surprise,  misapprehension,  etc.,  §  304Ii. 
.  vacating  for  want  of  notice,  §  286. 
when  may  be  made,  §  287. 

when  must  be  preceded  by  appraisement,  $  284. 
whether  levy  is  essential  to,  §  274. 
Whether  within  the  statute  of  frauds,  §  299. 
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who  may  bid  at,  §  292. 

who  may  move  to  vacate,  §  305. 

who  to  make  when  sheriff  is  disqualified,  §  291. 
BATISFACTION  OF   EXECUTION,  arrest  under   execution,  when 
amounts  to,  461. 

attorney  at  law,  not  authorized  to  accept  less  than  full  amount 
due,  §  443. 

by  arrest  of  defendant,  §§  445,  462. 

by  elegit,  §§  282.  371. 

by  fraud  or  mistake  vacated,  §  53. 

by  levy,  §§  269,  445. 

by  levy  on  personalty,  §  269. 

by  levy,  what  rebuts  presumption  of,  §  269. 

by  payment,  how  it  may  be  made,  §  443. 

by  payment,  to  whom  it  may  be  made,  §  442. 

by  proceedings  under  elegit,  §§  282.  445. 

by  proceedings  under  execution,  §  445. 

by  release  of  defendant  after  arrest,  §  464. 

by  sale,  vacating  because  defendant  had  no  title,  §  54. 

for  the  possession  of  personalty,  §  468. 

keeping  writ  alive  after,  §  443. 

not  by  levy  on  real  estate,  §  282. 

payment,  in  what  may  be  made,  §  443. 

payment  of  writ  which  fails  to  provide  for  interest,  §  445* 

payment,  to  whom  may  be  made,  §  442. 

redemption,  when  operates  as  a,  §  445. 

return  day,  payment  received  by  officer  after,  §  442. 

return  of,  may  be  disproved,  §  443. 

return  of,  when  may  be  quashed,  §  361. 

surety,    when    may    employ   judgment   after,  to   enforce  1D« 
demnity  or  contribution,  §  444. 

vacating,  §§  53,  54,  352,  361,  445. 

vacating  apparent,  §  54. 

when  a  payment  is  not  a  satisfaction,  §  444. 

without  the  payment  of  money,  §  445. 
SATISFIED  JUDGMENTS,  enjoining  execution  on,  §  436. 

execution  on,  olficer  can  justify  under,  §  101. 

execution  on.  plaintiff  liable  for  issuing,  §  19. 

execution  on,  whether  void,  §  19. 

execution  on,  will  be  quashed,  §  77. 
SAVINGS  BANK,  garnishment  of,  §  168. 
SCHOOL  DIEECTOKS,  cannot  be  garnished.  §  132. 
SCIRE  FACIAS,  actions  in  which  it  is  not  required,  §  82. 

administrator  and  heirs  as  parties,  §  87. 

against  executor  or  administrator,  what  must  show,  S  88» 
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alimony,  payment  of  installments  of,  may  be  compelled  by, 
§  S2. 

amending,  §  88. 

assignees  not  named  in  proceedings  for  revivor,  §  86. 

bankruptcy  of  defendant,  vs^hetlier  excuses  his  omission  from, 
§  87. 

Chancery,  prosecution  of  in,  §  82. 

jCoUusion  In  permitting  revivor  of  judgment  by,  §  93a. 

complaint  for,  none  necessary,  88. 

constructive  service,  of,  §  89. 

counterclaims,  §  88. 

death  of  party  after  the  teste  of  the  writ,  §  85. 

declaration  in,  §  90. 

default  in,  §  90. 

defense  that  the  judgment  is  barred  by  the  statute  of  limita- 
tions, §  90. 

defenses  must  be  specially  pleaded,  §  88. 

defenses  to,  §  90. 

defenses   to  which  arc   precluded  by  the  original  judgment^ 
§§  90,  93a. 

defined,  §  81. 

demurrer  to.  §  88. 

disuse  of,  remedy  by,  §  35, 
:  effect  of,  §  92a. 

execution  issued  in  the  absence  of  Is  not  void,  §  83. 

form  of  execution  on,  §  94. 

form  of  the  writ,  §  88. 

fraud  as  a  defense  to,  §  88. 

from  what  court  to  issue.  §  81,  note. 

grantees  of  defendant,  whether  must  be  parties  to,  |  87. 

beirs  and  terre-tenants  need  not  name,  §  88. 

heirs,  when  necessary  parties  to,  §  85. 

holders  of  adverse  title  not  proper  parties,  §  87. 

In  other  actions  given  by  common  law,  §  82, 

In  Pennsylvania,  §  81. 

in  personal  actions  given  by  statute,  §  82. 

Insane  persons,  execution  against,  when  must  be  procured  by, 
§  84. 

•Irregular,  §  92. 

Is  not  a  new  action,  |  81, 

joinder  of  defendants  in,  §  87. 

;|udgment  not  subject  to  collateral  attack,  §  00. 

judgment  on,  §§  81,  92a. 

,1urisdiction,  want  of  as  a  defense,  S  90. 

Jien.  loss  of,  by  failure  to  prosecute,  §  83. 

piatters  to  be  stated  in  the  writ,  §  88. 
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motion,  remedy  by,  has  superseded,  §  27a, 

motions  as  substitutes  for,  §§  95-97. 

nonresident  executor  need  not  be  made  party,  §  87, 

nonresidents,  when  bound  by  judgments  in,  §  93a, 

on  account  of  bankruptcy,  §  84. 

on  account  of  death,  §§  85,  96. 

on  account  of  marriage,  §  84. 

on  death  of  one  of  several  defendants,  §  85. 

on  decrees,  §  82. 

parties  defendant,  §  87. 

parties  defendant,  discontinuance  as  to  one  Is  to  all,  §  87. 

parties  defendant,  when  all  need  not  be  joined,  §  87. 

parties  plaintiff,  §  86. 

personal  representatives,  when  necessary  parties  to,  §  85. 

pleas  in,  §  90. 

relief  from,  §  89. 

relief,  where  pe^-sons  had  no  notice  of  the  proceeding,  §  03a. 

remedies  in  place  of,  §  35. 

residence  of  parties,  change  in  after  judgment,  §  81. 

res  judicata,  effect  of  judgment  of  revivor  as.  §  93a. 

return  to,  must  give  names  of  parties  summoned,  §  88. 

second,  §  93. 

secret  conveyance,  holder  of  is  bound  by,  §  93a. 

serving,  §  89. 

statute  of  limitations,  effect  of  upon,  93a. 

subsequent  purchasers,  when  not  affected  by,  §  92. 

tenants  of  defendant,  whether  necessary  parties  to,  §  87. 

time  for  suing  out,  §  90. 

to  enforce  payment  of  alimony,  §  82. 

trust  estate  not  bound  by,  §  90. 

rariance  in  describing  the  judgment,  §  88. 

when  necessary,  §§  81,  83. 

when  necessary  to  summon  terre-tenants,  §  87. 

when  not  required  to  authorize  alias  writs,  §  51. 

year  and  a  day,  suing  out  before,  §  88. 

added  by  amendment,  §  70. 

whether  essential  to  writ,  §  46. 
SEAL,  amending  writ  by  affixing.  §  70. 

omission  of  from  a  writ,  §  46. 
SECRET   TRANSIi^BRS    cannot  be   asserted   against  a  purchaser, 
§  336. 

when  avoid  transfers,  §  143. 
SECRET  VICES  cannot  prejudice  Innocent  purchaser.  §  343. 
SELECTION  of  exempt  property,  §  212. 

of  property  to  be  levied  upon,  §  258. 
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SEPARATE  PARCELS  OF  LAND,  when  may  be  held  as  one  home- 
stead, §  247. 
,eEPARATE     PROPERTY     OP    WIPE    not   subject   to   execution 
against  husband,  §  127. 

when  subject  to  execution  against  herself,  §  128. 
;SEQUESTARI  FACIAS  defined,  §  6. 
SEQUESTRATION,  choses  in  action  may  be  reached  by,  §  125a. 

commission  or  writ  of,  when  issues,  §  8a. 

conveyances  made  to  avoid,  §  125a. 

death  of  defendant  abates,  §  37c. 

death  of  defendant,  does  not  terminate  proceedings,  §  37c. 

form  of  writ  of,  §  47a. 

Issue  of,  creates  no  liens,  §  125a. 

issue  of,  when  proper,  §  37c. 

orders  in  aid  of  writ  of,  §  37e. 

proceedings  to  obtain  writ  of,  §  37c. 

property  subject  to,  §  125a. 

eale  under,  §  37c. 

title  to  lands  cannot  be  acquired  by,  §  125a. 

writ  of,  defined,  §  10. 
SEQUESTRATORS,  sale  of  personal  assets  by,  §  8a. 
SERVANT,  garnishment  of  property  in  possession  of,  §  160a, 
BET-OFP  ajiainst  claims  for  taking  or  converting  exempt  property, 
§  215b. 

garnishment  does  not  impair  right  to,  §  165. 
SHERIFFS  AND  CONSTABLES,  acts  of,  beyond  their  counties  or 
townships,  §  104. 

after  expiration  of  term  may  amend  return,  §  359. 

agency  of  to  act  for  plaintiCC  is  restricted  by  law,  §  303. 

are  agents  fit  both  the  plaintiff  and  the  defendant,  §  283. 

cannot  controvert  their  own  returns,  §  864. 

cannot  keep  execution  alive  after  payment,  §  444. 

cannot  serve  writ  to  which  they  are  parties,  §  40. 

cannot  waive  compliance  with  redemption  laws,  §  319. 

.cannot  warrant  title,  §  335. 

constitutional  law,  duty  of  officers  to  consider  validity  of  stat- 
utes. §  100. 

conveying  by  after  out  of  office,  §  327. 

de  facto,  acts  of,  §  101.' 

defenses  to  action  for  not  selling,  §  304. 

degree  of  care  they  must  exercise  over  property  levied  upon, 
§  270. 

deputy,  disqualification  of,  §  99a. 

diligence  required  in  levying  writ,  |  252. 

diligence  required  of,  §§  107,  252. 

discretion  of.  In  adjourning  sales,  §  288. 

discretion  vested  in  as  to  time  and  mode  of  sale,  §  283. 
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disqualified,  acts  of  are  void,  §  99a. 
disqualified,  deputy  of  cannot  act,  §  99a. 
duties  in  having  exempt  property  appraised,  §  213. 
embezzlement  of  proceeds  of  sale  by,  §  442,  note, 
executing  writs  directing  seizure  of  specific  property,  §  254. 
extrinsic  facts,  whether  required  to  consider,  §  102. 
forcible    resistance  to  when    making  an    unauthorized  levy, 

§  254. 
form  of  execution,  error  In,  does  not  relieve  from  liability  for 

not  levying,  §  43. 
have  no  power  to  impose  terms  of  sale,  §  291. 
how  affected  by  notice  of  defects  in  process,  §  102. 
how  compelled  to  return  process,  §  367. 
how  long  officer  may  act  under  writ,  §  106. 
how  must  malie  a  levy,  §  260. 
how  to  compel  indemnity,  §  275. 
how  to  proceed  where  title  is  doubtful,  §  275. 
inadequate  levy,  liability  for,  §  253. 
inquiries  for  property,  duty  to  make,  §  252. 
Interest  which  will  disqualify,  §  99a. 
justification   cf,  where  transfer  is   claimed  to  be   fraudulent, 

§  101. 
law.  are  chargeable  with  knowledge  of,  §  102,  note, 
liabilities  and  duties  regarding  exempt  property,  §§  211,  215. 
liability  for  misinforming  party  of  place  of  sale,  §  302. 
lability  for  non-return  of  writs,  §  368. 
liability  for  not  disclosing  the  nature  of  the  interest  to  be  sold, 

§  302. 
liability  for  proceeds  of  writ,  §§  448,  450. 
(liability  for  selling  en  masse.  §  302. 
liability  for  selling  exempt  property,  §  302. 
;liability  for  selling  goods  of  stranger  to  the  writ,  §  302, 
liability  for  selling  without  notice,  §  302. 
liability  for  want  of  diligence  in  levying,  §  252. 
liable  for  excessive  sales,  §  302. 
liable  for  Inadequate  and  excessive  levies,  §  253. 
liable  for  levy  on  exempt  property,  §§  272.  302. 
liable  for  levy  on  goods  of  stranger,  §§  272,  302. 
liable  for  levy  on  real  estate  first,  §  272. 
[liable  for  levy  under  void  writ,  §  272. 
.  liable  for  levying  on  goods  of  stranger,  §  254. 
liable    for  levying    whole    property    where    defendant    owns 

moiety,  §  254. 
liable  for  maltreating  livestock,  §  270. 
liable  for  not  levying  on  goods  of  defendant.  §  254. 
sliable  for  refusing  or  neglecting  to  sell,  §  304. 
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liable  for  sale  after  injunction,  §  302. 
liable  for  sale  after  supersedeas,  §  302. 
liable  for  selling  at  improper  place,  §§  290,  302. 
making  sale  beyond  their  county,  §  291. 
may  show  facts  not  inconsistent  with  their  returns,  §  366, 
may  show  that  property  levied  on  is  not  defendant's,  §  36(3, 
may  sustain  action  of  trespass,  trover,  or  replevin,  §  268. 
must  execute  amendable  process,  §  103. 
must  indorse  on  writ  date  of  its  receipt,  §  98. 
must  not  act  as  agent  of  bidders,  §  292. 
must  not   execute   satisfied  or   suspended  writ   after  notice, 

§  105.      - 
must  not  execute  writ  beyond  their  jurisdiction,  §  104. 
must  not  have  any  interest  in  sales,  §  292. 
must  not  permit  property  to  be  rescued,  §  270. 
must  not  permit  property  to  be  stolen,  §  270. 
must  refuse  to  execute  void  writs,  §  100. 
must  search  for  property  to  levy,  §  252. 
need  not  execute  writs  void  between  the  parties,  §  103, 
need  not  go  beyond  their  writs,  §  101.     ■ 
need  not  see  that  there  is  any  judgment,  §  101. 
need  not  show  any  judgment,  §  101. 
negligence  in  caring  for  property,  liability  for,  §  270. 
negligence  of  receiptor,  when  answerable,  §  270. 
not  entitled  to  special  instructions  from  plaintiff,  §  252. 
notice  to,  of  claim  to  property,  before  bringing  action,  statutes 

requiring,  §  274a. 
notice  to,  of  facts  invalidating  writs,  §  102. 
not  responsible  for  latent  defects  in  process,  §  101. 
of  their  right  to  break  inner  and  outer  doors  to  make  levy, 

§  256. 
of  their  right  to  seize  property  on  defendant's  person,  §  255. 
payment  of  bid,  liability  for  not  compelling,  §  301. 
payment  to,  in  what  may  be  made,  §  443. 
payment  to,  of  debt  due  defendant,  §§  423,  442. 
property  in  custody  of.  cannot  be  levied  or  garnished,  §  130. 
protection  of  by  writs  fair  on  their  face,  §  101. 
redemption  money  may  be  tendered  to,  §  318. 
return,  compelling  amendment  of,  §  358. 
return  not  conclusive  evidence  in  favor  of  in  action  for  breach 

of  duty,  §  357. 
return  of  execution  by,  not  essential  to  purchaser's  title,  §  341, 
return  of,  made  before  or  after  return  day,  §  353. 
return  of,  may  be  signed  with  mark,  §  355. 
satisfaction  of  judgment,  proceeding  under  writ  after,  §  102. 
search  for  property  to  be  levied  upon,  duty  of  to  make,  107. 
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selling  property  at  wrong  place,  become  trespassers  ab  initio, 

§  i!89. 

stiould  rarely  sell  two  or  more  tracts  en  masse,  §  296. 

should  subdivide  lands  at  execution  sale,  §  295. 

special  deputies,  disqualification  of,  §  99a. 

sureties  of,  liability  for  levy  on  property  of  stranger,  §  254. 

synopsis  o'f  duties  In  reference  to  sales,  §  283. 

terms  of  office,  acts  which  may  do  after,  §  62. 

the  property  they  acquire  by  levy,  §  268. 

under  whose  control  they  must  act,  §  108. 

vacating  sale  for  misconduct  of,  §  308. 

warranties  of  title  made  by,  do  not  bind  plaintiff,  §  303. 

what  may  be  done  after  the  return  day,  §  106. 

what  writs  will  justify  action  under,  §  100. 

when  administrator  of.  may  sell,  §  291. 

when  they  may  compel  plaintiff  to  indemnify  them  for    dam- 
ages recovered, §  275. 

when  may  conduct  sales,  §  291. 

when  may  make  sale  after  out  of  office,  §  291. 

when  their  returns  are  evidence  for  or  against  them,  §  366. 

where  liable  for  failure  of  title,  §  352. 
SHOP,  when  exempt  as  part  of  homestead.  §  245. 
SHRUBS  AND  SHRUBBERY,  when  and  how  subject  to  execution, 

§  113. 
SIGNATURE  added  as  an  amendment,  §  69. 

of  clerk,,  omission  of  or  error  In,  §  45. 

of  justice,  is  essential  to  a  writ,  §  45. 
SITUS  of  choses  in  action  for  the  purpose  of  garnishment,  §|  161a, 
209. 

of  debts  due  from  foreign  corporations,  161a. 

of  debts  for  the  purpose  of  garnishment,  §  161a. 

of  debts  is  at  domicile  of  creditor,  §  161a,  note. 

of  debts,  legislative  power  to  change,  §  161a,  note. 

of  debts,  place  where  payable,  whether  may  control,  §  161a. 

of  debts,  where  debtor  and  creditor  reside  in  dlfCerent  states, 
§  161a. 

of  personal  property,  for  purposes  of  levy  or  garnishment, 
§  209. 

of  property  for  purposes  of  execution,  §  209. 

of  shares  of  stock  in  a  corporation  for  the  purposes  of  a  levy, 
§§  112a,  262a. 
SPAN  OP  HORSES,  what  exempt  as,  §  27. 
SPECIAL  PROPERTY,  what  acquired  by  levy,  §  268. 
SPENDTHRIFT,  execution  against  person  of,  §  459. 

^  trusts  in   favor  of,  may   withdraw   property  from  execution, 
^  §§  110,  ISOa. 

Vol.  ih.— 179  ' 
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STATE  is  bound  by  exemption  laws,  §  217. 

property  of  is  not  subject  to  execution,  §  172. 
STATE  OFFICIALS  cannot  be  garnislied,  §  132. 
STATUTE  MERCHANT,  execution  under,  §  1. 
STATUTE  STAPLE,  execution  under,  §  1. 
STATUTE  OF  FRAUDS  is  not  applicable  to  judicial  sales,  §  299, 

memorandum  of  sale,  what  suiflcieut,  §  299. 

wliether  applicable  to  execution  sale,  §  299. 

whether  agreement  to  purchase  for  defendant  is  within,  §  337 
STATUTE  OF  LIMITATIONS  in  actions  founded  on  sherifC's  deeds, 
S  333. 

issuing  execution  after  execution  is  barred  by,  §§  27,  28. 

scire  facias,  effect  of  upon,  §  93a. 

scire  facias  on  judgment  barred  by,  §  93a. 
STATUTES,  defeating  execution  liens,  whether  constitutional,'  §  195. 

English,  authorizing  execution  on  decrees  and  orders,  §  10. 

granting  exemptions,  whether  constitutional,  §  219. 

granting  right  of  redemption,  whether  constitutional,  §  315. 

granting  stay  of  execution,  whether  constitutional,  §  34. 
STAY  OP  EXECUTION  by  appeal,  writ  of  error,  or  certiorari,  §  32. 

constitutionality  of  stay  laws,  §  34. 

contempt  of  court,  plaintiff  disregarding,  may  be  punished  for, 
§33. 

discretionary  power  to  grant,  §  32. 

during  pendency  of  appeal,  §  33. 

effect  on  prior  levy,  §§  32,  271. 

issue  of  writ  pending,  §  33. 

to  prevent  inequitable  use  of  the  writ,  §  32. 

liability  of  plaintiff  and  officer  disregarding,  §  33. 
STOCK  BOARDS,  seats  in,  whether  subject  to  execution,  §  110. 
STOCKHOIjDER,  garnishment  of,  for  assessments  of  stocli,  §  162a. 
STOCK   IN   CORPORATIONS,  effect   of  sale   of,  under   execution, 
§  348. 

how  levied  upon,  §  262a. 

secret    transfers    and    liens,    purchasers    at    execution    sale, 
whether  bound  by,  §  348. 

whether  subject  to  creditors'  suits,  §  425. 
STRANGER  TO  THE  WRIT,  may  recover  on  officer's  official  bond, 
§  254. 

may  sue  in  trespass,  trover,  or  replevin,  §  254. 

remedies  of,  where  his  property  Is  levied  upon,  §  254. 
STYLE  OF  EXECUTION,  amendment  of.  §  67. 
SUBROGATION,  right  of  purchaser  at  void  sale  to,  §  352. 
SUCCESSIVE  LEVIES  may  be  made  under  one  writ,  §  253. 
SUND.4.Y,  arrests  in  civil  cases  are  not  authorized  on,  §  460. 

notice  published  on,  §  285e. 

writ  dated  on,  is  not  void,  §  43. 
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writs  not  to  be  returned  on,  §  353. 

writs  not  to  be  served  on,  §  252. 
SUPERSEDEAS,  by  appeal,  writ  of  error,  or  certiorari.  §  32. 

duty  of  offleer  after,  §§  105,  302. 

effect  of,  §  32. 

efEect  ou  prior  levy,  §  271. 

effect  on  proceedings  already  taken,  §  33. 

from  what  court  issued,  §  32a. 

bow  obtained,  §  33. 

issued  by  the  court  having  the  record,  §  32. 

liability  of  officer  selling  after,  §  302. 

venditioni  exponas  after,  §  58. 
SUPPLEMENTAL  PROCEEDINGS,  abatement  of,  §  403. 

adequacy  of  ordinary  remedy,  whether  a  bar  to,  §  394. 

adjournments  of  5  403. 

administrators  and  executors  may  be  required  to  answer  in,  § 
410. 

administrators  and  executors  may  prosecute,  §  398. 

affidavit  for,  §§  400,  408. 

affidavit  for,  by  whom  made,  and  what  to  contain,  §  400. 

.affidavit  for,  what  must  state,  §  400.   ■ 

affidavit  for,  what  should  state,  §  406. 

affidavit  to  procure  an  order  to  examine  a  third  person,  §  408. 

affidavit  to  support,  necessity  for,  and  construction  of,  §  400. 

against  lunatics,  infants,  and  married  women,  §§  396,  398a. 

against  whom  may  be  prosecuted,  §  398a. 

ancillary  remedies,  §  394. 

answer  of  garnishee,  effect  of  as  evidence,  §  415. 

appearance  of,  debtor,  irregularities  which  are  not  waived  by, 
§  399. 

arrest  of  defendant  in,  §§  401a,  406. 

fittorney-at-law  may  piu'sue  to  collect  his  costs,  §  398. 

classification  of,  §  399. 

classification  of  by  statute  in  New  York,  §  398,  note. 

constitutionality  of  statutes  authorizing  action  to  be  brought, 
;  §  418. 

constitutionality  of  statutes  authorizing  enforcement  of  orders 
b.v  punishing  for  contempt,  §  421. 

constitutionality  of  statutes  authorizing  summary  trial,  §  418. 

contempts,  how  and  when  punished,  §  421. 

contempts,  power  to  punish,  §  421. 

contempts,  transfers  in  anticipation  of  orders  In,  §  421. 

contingent  liabilities  are  not  sub,iect  to,  §  414. 

corporations,  when  not  subject  to,  §  398a. 

costs,  when  and  to  whom  allowed,  §  422. 

cumulative  remedies  notwithstanding,  §  395. 
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defendant,  grounds  for  discharge  of  without  examination,  f 

403a. 
defenses  available  in,  §  417. 
defined,  §  292. 

definition  of  terms  used  in  thia  chapter,  §  392. 
delivery  of  property  l)y  or  for  defendant,  when  proper,  §  405r 
delivery  of  property,  order  directing  must  not  require  it  to  ba 

carried  to  any  place,  §  418. 
disposition  of  court  to  exact  great  strictness  of  procedure,  $ 

400. 
do  not  prevent  issue  of  alias  writs,  §  369. 
equitable  assets  are  subject  to,  §  394. 
examination  of  defendant  and  of  witnesses,  §  404. 
execution  must  issue  and  be  returned,  §  399. 
exemptions,  duty  of  garnishee  to  urge,  §  416. 
facts  necessary  to   compel  defendant  to  appear  and  answeff 

§  399. 
habeas  coi-pus,  to  obtain  relief  from  imprisonment  in,  §  421. 
hold  no  demands  arising  after  the  notice  to  appear,  §  414. 
how  corporation  may  be  summoned,  §  409. 
husband   and  wife,  whether   one   may  be  required   to   testify 

against  the  other,  §  398  b. 
Inability  to  comply  with  order  of  court  or  .judge,  §  421. 
inability  to  comply  with  orders  of  court,  findings  respecting, 

review  of,  §  421. 
Infants  and  other  incompetent  persons  are  subject  to,  §§  396, 

398a.  * 

Information  and  belief,  affidavit  based  upon,  §  400. 
injunctive  relief  in,  §  393. 

issuing  of  execution,  when  will  authorize,  §  408. 
judgm'^nt,  attacks  upon  in,  §  416. 
judgment  creditor,  who  is,  within  meaning  of  statute  regard' 

ing,  S  398. 
judgment  debtor,  notice  to,  when  not  essential,  §  418. 
judgment  in  is  res  judicata,  §  395. 
judgment  in,  when  protects  garnishee,  §  418. 
judgments  on  which  may  be  prosecuted,  §  396. 
jurisdiction  of  depends  on  compliance  with  statute,  §  397. 
liability  created  by,  §  412. 
Hen  created  by,  §  412. 

lien  on  equitable  assets  procured  by,  §  394. 
may  be  founded  on  a  return  made  before  the  return  day,  §  390r 
nature,  classification,  and  effect  of,  §  395. 
negligence  or  inattention  of  the  person  summoned,  g  416. 
non-residents  are  not  subject  to,  §  396. 
not  barred  by  the  issue  of  an  alias  writ,  §  399. 


INDEX.  2853 

SUPPLEMENTAL  rROCEEDlXGS— Continued. 
-  objects  of,  §  393. 
obligations  of  the  person  cited  are  not  Increased  by,  §  417. 
ofCsets  available  in,  §  417. 
on  Judgments  of  federal  courts,  §  397. 
on  what  judgments  they  may  be  based,  §  396. 
order  authorizing  suit,  §  418. 

order  forbidding  payments,  to  what  debts  applies,  §  414. 
orders  in,  judgment  debtor,  when  not  bound  by,  §  423a. 
orders  in,  parties  who  are  bound  by,  §  423a. 
orders  in,  res  judicata,  effect  of  as,  §  423a. 
-  -.  orders  in,  vacating  and  avoiding  the  effect  of.  §  423a. 

orders  punishing  contempts,  review  of  on  appeal,  §  421. 
■.    order  to  appear,  form  of,  §  401. 

order  to  appear,  how  and  when  to  be  served,  §  402. 

order  to  appear,  how  enforced,  §  401. 

order  to  appear,  irregularities  do  not  justify  disobedience  to, 

§  401. 
order  to  appear  may  restrain  transfers,  §  401. 
order  to  deliver  property,  §  405. 

order  to  deliver  property,  when  proper  and  how  enforced,  §  405. 
order  to  garnishee  to  deliver  property,  §  418. 
'  order  to  pay  debt  into  court,  §  418. 
order  to  pay  debt  should  be  limited  to  the  amount  of  plaintiff's 

judgment,  §  418. 
order  to  pay  debt,  whether  may  be  enforced  otherwise  than  by 

suit,  S  418. 
other  remedies  are  not  suspended  by,  §  395. 
party  not  before  court  not  affected  by,  §  418. 
payments  made  after  service  of  the  notice  to  appear,  §  416. 
payment  to  sheriff  or  constable,  §  423. 
person  paying  in  obedience  to  order  will  be  protected,  §  ^18. 
place,  where  party  or  witnesses  may  be  required  to  appear  for 

examination,  §§  398a,  398b. 
preference  or  lien  created  by,  §  394. 
presumptions  in  favor  of  orders  in,  §§  395,  397. 
privileged  communications,  disclosure  of  should  not  be  com- 
pelled, §  404. 
proceedings  against  defendant  to  discover  assets,  §§  399-405. 
proceedings  against  third  persons,  §  407. 
proceedings  to  reach  known  assets,  §  406. 
property  situate  in  anotlier  state,  §  420. 
property  subject  to  execution,  aflSdavit    showing,  cannot    be 

controverted,  §  401. 
property  subject  to  execution,  affidavit,  whether  must  describe, 

§§  400,  406. 
property  which  may  be  reached  by,  §  420. 
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real  property,  delivery  of  iwssession  of,  cannot  be  ordered, 
§418. 

receiver,  conveyance  to,  order  for,  whether  necessary  or  proper, 
§  419. 

receiver,  error  in  appointing,  cannot  be  urged  collaterally, 
§  419. 

receiver  in,  §  419. 

receiver  in,  appointment,  duties,  title,  and  powers,  §§  419,  420, 

receiver,  limitations  on  power  of,  §  419. 

receiver,  limitations  on  title  of,  §  419. 

receiver,  notice  of  application  for,  whether  must  be  given  the 
judgiaent  debtor,  §  419. 

receivers,  actions  which  they  may  and  may  not  maintain,  g  419, 

recognizances,  judgments  entered  upon  forfeited,  §  396. 

referee,  appointment  and  powers  of,  §  403. 

rents,  when  subject  to,  §  414. 

residence  of  the  parties,  the  affidavit  must  state,  §  400. 

res  judicata,  orders  in,  when  are,  §  423a. 

restraining  transfers,  §  409  note. 

return  of  execution  by  plaintiff's  order,  §  399. 

return  of  execution,  when  must  precede,  §  399. 

rights  of  third  person  served  with  notice  to  appear,  §  412. 

rules  governing  creditor's  bill  apply  to,  §  394, 

rules  of  equity  apply  to,  §  394. 

second  examination  of  defendant,  §  406a. 

service  of  notice  to  appear  fixes  the  liability,  §  416. 

service  of  order  to  appear,  how  should  be  made,  §  402. 

serving  the  order  to  appear,  §  402. 

statements  of  the  defendant,  incredible  need  not  be  believed, 
§405. 

summoning  corporations,  §  410. 

summoning  infants,  §  410. 

summoning  non-residents,  §  410. 

summoning  wife  of  defendant,  §  410. 

the  answer  and  examination,  §  415. 

the  answer,  form  of,  and  amendments  to,  §  415, 

the  lien  and  liability  ci-eated  by,  §  412. 

third  persons  are  not  bound  by  orders  made  in,  §  405. 

third  person,  examination  of.  order  for,  what  necessary  to  sup- 
port, §  408. 

third  person  may  be  required  to  appear  prior  to  defendant  In, 
§  407. 

third  persons,  rights  of  as  against  judgment  debtor,  after  ser- 
vice of  notice  to  appear,  §  412. 

third  persons,  when  protected  in  obeying  orders  made  In, 
§  423a. 
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third  persons,  who  are  not  bound  by  the  orders  in,  §  423a. 

time  within  which  jnay  be  prosecuted,  §  396. 

trustees,  are  subject  to,  §  398a. 

waiver  of  the  service  of  the  order  to  appearj  §  402, 

what  abates,  §  403. 

what  questions  must  be  answered,  §  404. 

what  required  to  compel  examination  of  third  persons,  §  408. 

what  strangers  to  the  suit  may  be  compelled  to  appear,  §  410. 

when  the  order  to  appear  must  be  made  by  a  court,  and  when 
by  a  judge,  §  397. 

when  the  defendant  must  appear,  §  403. 

whether  are  new  suits,  §§  393,  395. 

whether  they  supersede  creditors'  suits,  §  394. 

who  are  proper  persons  to  be  summoned,  §  409. 

who  may  hear  and  determine,  §  397. 

who  may  prosecute,  §  398. 

who  must  be  notified  to  appear,  §  411. 

witness  In,  and  what  may  be  required  to  answer,  §  398  ti. 
SURETIES,  levy  on  property  of,  §  259. 

on  forthcoming  bond,  defenses  of,  §  264. 

release  of,  by  release  of  property  of  principal  from  levy,  §  259. 

released  by  release  of  levy  against  principal,  §  269. 

remedy  of,  when  principal  has  property,  §  259. 

when  may  keep  execution  alive  after  payment,  §  444. 
SURGICAL  INSTRUMENTS  exempt  as  tools,  §  226. 
SUSPENSION  OF  RIGHT  TO  EXECUTION,  by  allowance  of  writ 
of  error  or  certiorari,  §  32. 

by  appeal,  §  32. 

by  issue  and  levy  of  another  writ,  §  31. 

by  order  staying,  §  32. 

TAXES,  homesteads,  when  subject  to  sale  under  claim  for,  §  249  d. 
TEAM  defined.  S  227. 

what  exempt  from  execution  as,  §  227. 
TEAMSTER,  keeper  of  livery  stable  is  not,  §  227. 

party  earning  his  living  in  another  business,  §  224. 

who  entitled  to  exemption  as,  §§  224,  227. 
TENANT,  when  his  crops  are  subject  to  execution.  §  123. 

when  his  fixtures  are  subject  to  execution,  §  114. 
TENANT   BY  ENTIRETIES   has  no  estate   subject  to  execution, 
§  186. 

homestead  on  lands  held  by,  §  243. 
TENANT  IN  COMMON,  effect  of  redemption  by  creditor  of,  §  321. 

redemption  by,  §  320. 
TENDER,  release  of  levy  by,  §  271a. 

when  equivalent  to  redemption,  §  321. 
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TEEM  OP  OFFICE,  act  of   deputy  after  expiration  of  principara 
term.  $  62. 

completion  of  execution  after,  §  62. 

deed,  execution  of  after,  §  62. 
TERRE-TENANTS,  defenses  of  to  scire  facias,  §  90. 

naming  In  scire  facias,  §  88. 

summoning  on  scire  facias,  §§  87,  89. 
TESTE  OF  EXECUTIONS,  date  of,  §  45. 

lien  dates  from,  at  common  law,  §  199. 

of  alias  writs.  §  55. 
THRASHING  MACHINE  not  exempt  as  a  "tool,"  §  226. 
TIMBER,  purchaser's  right  to  fallen,  §  349  b. 
TIME,  at  which  sale  should  be  made,  §  287. 

computing  in  notices  of  sale,  §  285e. 

for  amending  returns  of  executions,  §  359. 

for  amending  writs,  §  71. 

for  quashing  writs,  §  76. 

for  redemption,  how  computed,  §  316. 
•  ifor  redemption,  may  be  diminished  but  not  increased,  §  315. 

for  redemption,  not  extended  by  act  of  defendant,  §  316. 

for  redemption,  when  may  be  extended,  §  316; 

for  returning  executions,  §  353. 

In  which  scire  facias  may  issue,  §  91. 

in  which  supplemental  proceedings  may  be  prosecuted,  §  396. 

of  attaching  of  execution  lien,  §§  199-201. 

of  receiving  execution  should  be  indorsed  thereon,  §  98. 

of  sale,  how  may  be  designated  in  the  notice,  §  285c. 

when  levy  should  be  made,  §  252. 

when  premises  become  exempt  as  homesteads,  §  241. 

within  which  exemption  may  be  claimed.  §  212. 

within  which  motion  may  be  made  to  vacate  a  "lumping  sale," 
§296. 

within  which  motion  may  be  made  to  vacate  sales,  §  30Y. 

within  which  Suit  may  be  brought  to  vacate  a  sale,  §  307a. 
TIME  FOR  ISSUE  OF  EXECUTION,  after  death  of  sole  plaintifE  or 
defendant,  §  35. 

computing  time  for,  §  28. 

consequence  of  premature  issue,  §  25. 

extended  by  delay  caused  by  defendant,  §  28. 

for  issuing  scire  facias,  §  91. 

issue  before  docketing,  §  24. 

latest  time  for,  §  27. 

not  before  rendition  of  judgment,  §  24. 

teste  of  execution,  §§  35,  37. 
TITLE,  claim  by  stranger  to  suit,  §  275. 

defects  in  as  defense  to  action  for  amount  of  bid,  §  313  h, 

doubtful,  how  officer  to  procure  indemnity  from,  §  275. 
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effect  of  trial  of  by  jury  under  American  practice,  §  277.    ' 

effect  of  trial  of  by  jury  under  Englisli  practice,  §  276. 

how  affected  by  levy,  §  268. 

interpleader  to  compel  settlement  of,  §  278. 

of  defendant  not  divested  till  a  deed  is  made,  §  324. 

releasing  purchaser  for  defects  in,  §  304  k. 
TITLE  OF  PURCHASER  AT  EXECUTION  SALE,  caveat  emptor 
Is  the  rule,  §  335. 

does  not  embrace  after-acquired  title,  §  335. 

effect  of  reversal  because  judgment  was  erroneous,  §  345. 

effect  of  reversal  because  judgment  was  void,  §  345. 

how  affected  by  agreement  to  hold  in  trtst  for  defendant,  §  337, 

hpw  affected  by  fraudulent  practices  of  purchaser,  §  342. 

how  att'ected  by  Irregularities  where  plaintiff  or  his  attorney 
■'  have  purchased,  §  310. 

how  affected  by  prior  liens,  §  338. 

how  affected  by  secret  liens,  equities,  and  transfers,  §  336. 

how  enforced,  §  350.  ■ 

Includes  covenants  for  title,  §  335. 

uot  affected  by  error  nor  irregularity  in  proceedings,  §  339. 
.     not  affected  by  secret  vices,  §  343. 

not  affected  by  showing  that  personalty  could  be  levied,  §  339. 

not  dependent  on  officer's  return,  §  341. 

not  subject  to  collateral  attack,  §  339. 

obtains  defendant's  title  and  none  other,  §  335. 

remedy  for  failure  of,  §  352. 

under -sale  for  purchase-money,  §  .335. 

what  defenses  may  be  asserted  against,  §  351. 

whether  whole  consideration    must  be  paid   to  protect   froni 
secret  vices,  ^  344. 
TOOiS,  abstract  books  are  not,  §  226. 

defined,  §  226. 

exemption  of,  and  who  may  claim,  §  226. 
TORT,  claim  for  is  not  subject  to  garnishment,  §  167. 

creditors'  suits,  whether  may  reach  claims  for,  §  425. 

exemption  rights  against  judgment  for,  §  217. 
■"garnishment  of  claims  foijnded  upon.  §  167. 

homestead,  exemption  of  from  claims  founded  upon,  §  249  b. 

Is  not  changed  by  verdict,  §  167. 

judgments   based  on,  will  sustain   creditors'   suits   In  equity, 
§  427. 

judgments,  when  deemed  founded  upon,  §  217. 
TRADE-ilARKS,  creditor's  bill  to  reach,  §  425.    , 
TRANSCRIPTS,  from  other  courts  do  not  create  new  judgments, 
"       ■    §  14. 

execution  on,  §  14.  ,. 
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execution  on,  when  void.  S  14. 

irregularities  in  writs  Issued  on,  §§  14,  38. 

termiualion  of  rigbt  to  execution  on  the  original  judgment,  ef- 
fect of,  §  14. 
TREES,  when  may  be  sold  as  personalty,  §  113. 
TRESPASS,  indemnitors  liable  for,  §  278. 

lies  for  abuse  of  an  authority  derived  from  the  law,  5  302, 

lies  for  wrongful  sale,  §  302. 

notice  of  sale,  officer  selling  without  is  liable  to  an  action  of, 
§  286. 

ofBcer  liable  for  levy  on  stranger's  goods,  §  272. 

plaintiff  liable  for  levy  on  stranger's  goods,  §  273. 

what  acts  amount  to,  §  260. 

when  officer  can  sust.iin,  §  268. 
TRESPASSER,  ab  initio,  officer  selling  without  notice  is,  §  286. 

ab  initio,  sale  of  personalty  at  an  improper  place,  §  290. 
TRIAL  OF  RIGHT  OF  PROPERTY,  by  whom  decided,  §  277. 

by  whom  may  be  demanded,  §  277. 

effect  of,  §§  276,  277. 

effect  of  verdict  on,  §  277. 

judgment  In,  effect  of,  §  277. 

upon  what  rights  claimant  may  recover,  §  277. 

what  issues  may  be  litigated  In.  §  277. 

whether  claimant  must  resort  to,  §  277. 

who  may  demand,  §  277. 
TROVER,  against  officer,  for  exempt  chattels,  §  215a. 

for  exempt  chattels,  measure  of  damages,  §  215  b. 

when  officer  can  sustain,  §  268. 
TRUST,  beneficiary,  interest  of,  when  may  be  exempted  from  exe- 
cution by  donor  of  the  trust,  §  116. 

resulting,  not  subject  to  execution  against  trustee,  §  173. 

spendthrift,  whether  may  withdraw  property  from  execution, 
§§  116,  189a. 
TRUST  DEEDS,  to  secure  payment  of  debts,  interest  of  tcustor  re- 
mains subject  to  execution,  §  190. 

when  fraudulent,  §  145. 
TRUSTEE,  execution  against  does  not  affect  trust  estate,  §  173. 

garnishment  of,  §  62. 

sale  imder  execution  against,  §  335. 

supplemental  proceedings  against,  §  398a. 
TRUST  ESTATES,  cestui  que  trust,  discretion  in  favor  of  not  sub- 
ject to  execution,  |  189a. 

cestui  que  trust's  interest,  how  may  be  withdrawn  from  exe- 
tlon,  §  189a. 

trust  without  interest  not  subject  to  execution,  §§  173,  181. 
(See  Equitable  Interests.) 
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I'UENKEY  may  bid  at  execution  sale,  §  292. 

L'NCONSTITUTTONAL  STATUTE,  writ  issued  under  is  void,  §  lOOr 
UNITED  STATES,  exemptions  from  execution  prevail  against,  §  217f 

officers  of  cannot  be  garnished,  §  132. 
UNLIQUIDATED    DAMAGES,  claim  for  is  not  subject  to  garnish'^ 
mept,  §  167. 

defined,  «  307. 
UNMARRIED  PERSON  may  be  householder  or  head  of  a  familyr 
§§  222,  223. 

may  sometimes  hold  a  homestead,  §  240. 
UNRECORDED  INSTRUMENTS,  plaintiff  purchasing,  whether  and 
when  protected  from,  §  336. 

purchaser  is  protected  from,  §  336. 

purchaser  is  protected  from  unless  he  had  notice,  §  336. 
USES,  statute  of,  conditions  under  which  executes  the  use,  §  188. 
USURIOUS  INTEREST,  garnishment  of  moneys  paid  as,  §  167. 

VACATING  EXECUTIONS.     (See  Quashing.) 

classification  of  grounds  for,  §  73a. 

motion  for  is  not  a  revisory  proceeding,  §  73a. 
VACATING  LEVIES,  because  on  a  less  interest  in  realty  than  de' 
fendant  owns,  §  2S0. 

because  realty  was  levied  upon  before  personalty,  §  279. 
VACATING  SALES,  appraisement,  defects  in  as  grounds  for,  §  284r 

because  an  attorney  purchased,  §  292. 

because  an  excessive  amount  was  sold,  §§  295,  308, 

because  but  one  bidder  was  present,  §  288. 

because  defendant's  suggestions  as  to  the  order  of  selling  thff 
parcels  were  disregarded,  §  293  b. 

because  in  parcels,  when  should  have  been  in  gross,  or  vice 
versa,  §  308. 

because  inclement  weather  prevented  the  attendance  of  bld» 
ders,  §  308. 

because  judgment  has  been  reversed,  §  308. 

because  made  en  masse,  §  296. 

because  made  on  wrong;  day,  §  287. 

because  notice  was  not  given  defendant,  §  285. 

because  of  agreement  stifling  competition,  §  308. 

because  of  combinations  among  bidders,  §  297. 

because  of  defects  in  notice  of,  §  286. 

because  of  devices  to  suppress  bidding,  §  297. 

because  of  devices  to  stimulate  bidding,  §  298. 

because  of  improper  subdivision  of  property,  §  30<J. 

because  only  one  bidder  was  present,  §  308. 

because  personal  property  was  not  present,  §  290. 

because  property  was  not  subdivided,  §  295. 
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because  property  was  sold  en  masse,  §  296. 

because  property  was  sold  en  masse,  when  motion  for  must  be 

made,  §  29(5. 
because  the  bidding  was  depressed,  §  297. 
because  the  sheriff  was  interested  as  a  purchaser,  §  292.- 
bidder  whose  bid  is  not  recognized  may  compel,  |  305. 
x^onditions  on  which  may  be  decreed,  §  310a. 
defects  in  the  judgment  or  writ  as  grounds  for,  §  308. 
effect  of,  §  810a. 
exemption  of  property  from  execution,  whether  a  ground  for, 

§  308. 
failure  of  title,  when  not  a  ground  for,  §  305. 
for  abuse  of  discretion  in  conducting,  §  308. 
for  accident,  mistalce,  inadvertence,  §  308. 
for  denial  of  defendant's  right  of  selection,  §  308* 
for  failure  of  appraisers  to  qualify,  §  284. 
for  fraud,  §  308. 
for  inadequacy  of  price,  §  309. 
for  misconduct  of  officer,  plaintiff,  defendant,  or   purchaser, 

§  308. 
for  misrepresentation,  §  308. 
for  oppression,  §  308. 
for  oppressive  division  of  property,  §  308. 
for  refusal  of  a  bid,  §  308. 
(or  selling  after  stay  of  writ,  §  308. 

(or  violating  agreement  to  bid  in,  for  defendant's  use,  §  308. 
(or  violating  agreement  to  postpone,  §  308. 
(or  want  of  notice,  §§  286,  308. 
grounds  for,  §  308. 
in  chancery  may  be  by  motion,'  §  310. 
Innocent  purchasers,  rights  of  will  be  protected,  §  305. 
innocent  purchasers,  whether  prejudiced  by.  §  351. 
judicial  sale,  motion  for,  when  must  be  made,  §  307. 
Judgment,  when  cannot  be  assailed  on  motion  (or,  §  308. 
laches  as  grounds  for  resisting,  §§  308,  309,  310. 
laches  in  suing  for,  §  307a. 

notice  of  motion  must  be  given  to  all  parties  Interested,  §  306. 
notice  of  motion   must  be  given   to  plaintiff,  defendant,  and 

pui'chaser,  §  306. 
officer's  misrepresentations,  as  ground  for,  §  308. 
persons  not  parties  to  the  suit,  when  may  move  for,  §  305. 
plaintiff,  on  what  grounds  may  move  for,  §  305. 
proceeding  for,  when  should  be  by  motion,  and  when  by  suit, 

§  311. 
purchaser,  on  what  grounds  may  move  for,  §  305. 
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redemption,  right  of,  prevents  vacating  for  inadequacy  of  price, 

§  304  i. 
redemption,  right  of,  when  an  answer  to  a  motion  for,  §  309. 
remedy,  when  must  be  by  motion,  §  310. 
time  within  which  motion  for  must  be  made,  §  307. 
when  to  be  sought  by  motion  and  when  by  bill,  §  310. 
who  may  move  for,  §  305. 
without  notice  is  void,  §  306. 
VARIANCE,  corrected  by  amendment,  §  67. 
in  alias  writs,  §  55. 
in  amount  of  judgment,  §§  42,  43. 
In  date  of  judgment,  §  43. 
in  describing  the  judgment,  §  42. 
in  name  of  parties,  §  43. 
in  sheriff's  deed,  §  320. 
quashing  writ  for,  §  78. 
VENDEE,  condition  that  he  will  not  assign  without  the  consent  of 

the  vendor,  does  not  exempt  his  interest  from  execution, 

§  194. 
VENDEE'S  INTEREST  BEFORE  CONVEYANCE,  whether  subject 

to  execution,  §  194. 
VENDITIONI  EXPONAS,  cannot  authorize  a  sale  not  authorized 

by  tlie  original  writ,  §  58. 
clerk,  liability  of  for  issuing  a  void  writ  of,  §  57. 
continuation  of  execution  lien  by,  §  202. 
continues  lien  of  former  writ,  §  60. 
defined,  §§  8,  57. 
effect  of  sale  under,  §§  60,  202. 
gives  no  authority,  §  58. 
irregularities  in,  §  61. 

liability  of  officer  for  not  returning,  §  368. 
not  needed  to  authorize  sale,  §§  58,  106. 
not  subject  to  collateral  attaclt.  §  61. 
on  satisfied  judgment,  §  58. 
sale  under  is  an  execution  sale,  §  1. 
scire  facias,  when  essential  to  validity  of,  §  57. 
stay  of  execution,  issue  of  pending,  §  57. 
to  compel  sale  of  real  estate,  §  58. 
to  whom  directed,  §  62. 
void,  in  Pennsylvania,  when   not   authorized  by  an  order  of 

court,  §  57. 
where  no  fieri  facias  had  issued.  §  58. 
where  no  levy  has  been  made,  §  .58. 
with  fieri  facias  clause,  §  59. 
VENDOR,  execution  sale  of  interest  of,  §  181. 

mode  of  subjecting  to  execution,  debt  due  to,  §  181. 
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VENDOR'S  INTEREST  BEFORE    CONVEYANCE,    whether   sub- 
ject to  execution,  §  181. 
VENDOR'S  LIEN,  asserting  against  homestead,  §  249. 

effect  of  sale  under,   §  235. 

homestead  Is  subject  to,  §  249f. 

Is  not  subject  to  execution,  §§  112,  181. 
"VOID  EXECUTIONS,  defined,  §  73. 

instances  of,  §  100. 

quashing,  §  73. 

when  altered  without  authority,  §  47. 

when  amount  to  be  levied  is  omitted,  §  42. 

when  appearing  to  be  issued  from  court  not  in  existencej  §  4^ 

when  containing  no  order  to  levy,  §  41. 

when  defendant's  name  is  omitted,  §  42. 

When  forged,  §  23. 

when  issued  after  death  of  plaintiff  or  defendant,  §§  35,  36. 

when  Issued  by  officer  without  authority,  §  23, 

-when  Issued  on  satisfied  judgment,  §  19. 

when  issued  on  void  judgment,  §§  16,  note,  20. 

when  issued  out  of  wrong  court,  §  15. 

when  issued  without  plaintiff's  authority,  §  21. 

when  officer  can  justify  under,  §  101. 

wlien  officer  cannot  justify  under,  §§  100,  103. 

when  officer  need  not  execute,  §  103. 

when  without  a  seal,  §  46. 
-VOIDABLE  EXECUTIONS,  amendments  of,  §§  64-72. 

defined.  §  73. 

for  want  of  seal,  §  46. 

Issued  after  year  and  day,  §§  29,  30. 

issued  against  agreement,  §  26. 

Issued  erroneously  to  another  county,  §  14. 

Issued  for  too  much  or  too  little,  §§  42,  43. 

Issued  pending  execution  of  another  writ,  §  31, 

issued  pending  stay  of  execution,  §  33. 

issued  prematurely,  §  25. 

Issued  without  authority  of  plaintiff,  §  21. 

may  be  quashed,  §  73. 

must  be  executed  by  officers,  §  103. 

when  a  wrong  return  day  is  named,  §  44. 
-yOID  EXTENTS  are  those  in  which  defendant  has  no  opportunity 
to  select  appraisers,  §  375. 

are  those  In  which  the  appraisers  are  disqualified,  |  374. 

are  those  in  which 'the  statute  has  not  been   fully   complied 
with,  §  372. 

are  those  made  for  too  great  a  sum,  §  381. 

defective  returns,  §  384. 

errors  in  apijraisement,  §  377. 
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VOID  SALES  are  those  affected  by  fraudulent  combination  of  bid- 
ders, §§  297,  342. 
are  tliose  made  after  sunset,  §  287. 
are  those  made  at  wrong  place,  §  289. 
are  those  made  en  masse  in  certain  states,  §  296. 
are  those  made  for  less  than  two-thirds  of  appraised  value,  § 

284. 
are  those  made  for  the  benefit  of  sheriffs  or  deputies.  §  292. 
are  those  made  in  defiance  of  the  directions  of  the  law  or  of 

the  decree,  §  339. 
are  those  made.  In  Indiana,  without  first  offering  rents   and 

profits,  §  283. 
ore  those  made  in  Kentucky,  to  collect  too  much,  §  308. 
are  those  made,  in  Pennsylvania,  without  inquisition,  §  283, 

note, 
are  those  made  of  personalty  when  It  is  not  present.  §  290. 
are  those  made  of  personalty,  when  part  sold  is  not  segregated, 

§  290.  ' 

are  those  made  on  satisfied  judgments,  §  339. 
are  those  made  privately,  §  339. 

are  those  made  under  process  forbidden  to  issue,  §  339. 
are  tliose  made  witJiout  appraisement,  §§  284,  339. 
AVOIDABLE  SALES  are  thosp  en  masse,  §  296. 

are  those  in  which  sheriffs  or  their  deputies  are  interested,  § 

292. 
are  those  in  which  trustees  or  administrators  are  interested, 

§  292. 
are  those  made  at  an  improper  place,  §  280. 
are  those  made  at  an  improper  time,  §  287. 
are  those  made  without  proper  notice,  §§  285,  286. 
are  those  resulting  from  combination  among  bidders,  §  297. 
VOLUNTARY  TRANSFERS,  consideration,  nominal   or   grossly  in- 
adequate, whether  prevents  transfer  from   being   treated 

as  voluntary,  §  142. 
considerations  which  will  prevent  transfers  from  being  deemed 

voluntary,   §  142. 
conveyances,  which  the  grantor  could  have  been  compelled  to 

make  are  not,  §  142. 
creditors  who  may  avoid,  §§  137,  137a. 
duty,  transfers  made  in  performance  of  a,  are  not,  §  142. 
fraudulent,  when  deemed  to  be,  §§  137,  142.  ^ 
indebtedness  of   grantor,  at  time  of  making   fraud  inferable 

from,  §  142. 
intent  of  the  grantees  is  not  material,  §  142. 
outlawed  debts  as  considerations,  §  142. 
presumed  to  be  void  as  against  existing  creditors,  §  142. 
rebutting  presumption  of  frauds  in,  §  142. 


2864  INDEX. 

VOLUNTARY  TEANSPERS— Continued. 

reconveyances  of  property  conveyed  to  defraud  creditors,  §  142, 

subsequent  creditors  when  may  not  attacli,  §  142. 

to  ■wife  or  children,  §  142. 

vchen  and  by  vifhom  may  be  disregarded  for  fraud,  §  14i2. 

when  not  fraudulent  nor  void.  §  142. 

WAGES,  assignment  of,  before  earned,  §  170. 

assignment  of  future,  when  valid,  §  170. 

contractor,  moneys  duo  to  are  not,  §  234. 

current,  what  exempt  as,  §  234. 

exemption  of,  may  be  claimed  after  judgment  against  gam- 
ishee,  §  234. 

exemption  of,  when  continues  after  collection,  §  234. 

garnishment  of  exempt,  §  234. 

homestead  is  not  subject  to  judgment  for,  §  249. 

injunction  against  levying  on  In  another  state,  §  209. 

moneys  due  fcvr  materials  or  for  the  services  of  assistants  are 
not,  §  234. 

payment  made  of  Is  not  material,  §  234. 

statutes  exempting  from  execution,  §  234. 

what  are,  §  234. 

when  not  subject  to  garnishrnent,  §§  132,  133. 

whether  exempt  from  a  judgment  for  wages,  §  234. 
WAGON,  what  exempt  as,  §  228. 
WAIVER,  arising  from  executing  a  delivery  bond,  §  264. 

by  defendant,  of  acts  necessary  to  levy,  §  260. 

by  municipality  of  right  of  exemption  from  garnishment,  §  133, 

chancery  sales.  Irregularities  in,  when  waived,  §  304f. 

levy,  alias  writ    whether    creates    presumption  of    waiver  of 
prior  levy,  §  50. 

of  benefit  of  appraisement  laws,  §  284. 

of  benefit  of  exemption  laws,  form  and  substance  of,  §  216. 

of  defects  in  redeeming,  §  314a. 

of  exemption,  by  contract,  under  the  code  of  Alabama,  §  216. 

of  exemptions  by  creating  or  permitting  a  lien    on   property, 
§  214. 

of  exemption  by  delay  in  claiming,  §  211. 

of  exemptions,   executing  contract    of,    whether    enforceable 
against  one  not  the  head  of  a  family,  §  216. 

of  exemptions,  from  what  Implied,  §  214. 

of  exemptions,  when  revocable,  §  214. 

of  exemptions,  who  may  make,  §  214. 

of  exemptions,  wife,  whether  must  join  in,  §  214. 

of  exemptions,  writing,  when  essential  to,  §  214. 

of  homestead  exemption,  §§  239,  248. 

of  inquisition,  §  283,  note. 
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of  levy.  §§  271,  274. 

of  presentation  of  evidence  of  right  to  redeem,  §  319. 

of  riglit  of  exemption,  §  214. 

of  right  of  exemption  liy  agreement,  whether  valid,  §  21G. 

of  right  of  exemption  by  fraudulent  acts,  §  214. 

of  right  of  exemption  by  sale  or  mortgage;,  §  214. 

of  right  of  exemption,  whether  irrevocable,  §  214. 

of  right  to  choose  an  appraiser,  §  37.0. 

of  right  to  exact  compliance  with  redemption  laws,  §  314. 

of  right  to  have  personal  property  first  levied,  §  279. 

of  right  to  object  to  redemption  not  made    in  money,  §  320. 

of  right  to  vacate  execution  sale,  §  307. 

of  the  benefit  of  an  extent,  §  383. 
WAREHOUSES,  bonded,  goods  in,  whether  in  custody  of  the  law, 

§§  132,  160. 
WASTE,  remedy  of  purchaser  for,  §  349a. 
WATCH,  exemption  from  execution,  §§  226,  231. 

exemption  of  as  wearing  apparel,  §  232. 

how  to  be  levied  when  on  defendant's  person,  §  255. 
WATERWORKS,  when  not  subject  to  execution,  §  179. 
WEARING  APPAREL,  when  and  to  what  extent  exempt,  §§  232, 

2^. 
WIFE,  abandonment  of  hoimestead  by,  §  248. 

dispossession  of,  under  writ  against  husband,  §  474. 

execution  against  her  property  for  her  husband's  debt,  §§  127, 
186. 

execution  against  her  property  for  her  own  debt,  §  128. 

Injunction  to  restrain  sale  of  her  property,  §  437. 

interest  as  dowress,  when  subject  to  execution,  §  185. 

is  entitled  to  select  homestead,  §  240. 

right  of  husband's  cred;itors  to  her  property,  §§  127,  186. 

when  entitled  to  exemptions  as  heads  of  family,  §  222. 
(See  Married  Women.) 
WITNESSES  IN  SUPPLEMENTAL  PROCEEDINGS,    attendance, 
how  procured,  §  404. 

what  and  when  may  be  required  to  answer,  §  404. 
WOMEN,  capias  ad  satisfaciendum,    whether    may    issue    against, 
I  458a. 

when  entitled  to  homestead  exemption,  §  240. 
(See  Married  Women.1 
WRIT  OF  ASSISTANCE,  against  whom  may  issue,  §§  37d,  350. 

decrees  and  orders  which  may  be  enforced  by,  §  37d. 

decree  need  not  direct  issue  of,  §  37d. 

defenses  to  applications  for,  §  37d. 

delay,  denial  on  account  of,  §  37d. 

demand  should  precede  application  for,  §  37d. 
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In  favor  of  purchasers,  §  37d. 

In  suits  for  divorce,  §  37d. 

issue  of,  for  wliose  benefit  may  be,  §  37d. 

notice  of  application  for,  §  37e. 

persons  against  whom  may  not  Issue,  §  37d. 

restoring  party  wrongfully  dispossessed,  §  37c. 

right  of  possession  acquired  after  commencement  of  former 
suit  is  a  defense  to  an  application  for,  §  37d. 

to  put  complainant  in  possession,  §  8a, 

to  put  purclaaser  in  possession,  §  350. 

to  put  sequestrators  in  possession,'   §  8a. 

vacating  on  motion,  §  37c. 

who  entitled  to,  §  37d. 

who  may  be  dispossessed  under,  §  37d. 
WRIT  OF  ATTACHMENT,  to  compel  obedience  to  decree,  §  8. 
WRIT  OF  ERROR,  effect  as  a  supersedeas,  §  32. 
WRIT  OP  EXECUTION  IN  CHANCERY,  form  of,  §  47a. 
WRIT  OF  FIERI  FACIAS  DE  BONIS  ECCLESIASTICIS,  §  8a. 
WRIT  OP  HABEAS  CORPUS  CUM  CAUSUS,  §  8a. 
WRIT  OP  POSSESSION,  alias  and  pluries  writs,  §§  470.  477. 

attachment  against  persons  disturbing  officer,  §  473. 

authorizes  delivery  of  crops  and  fixtures,  §  474. 

chancery,  courts  of  may  issue,  §  470. 

child,  minor,  owning  an  interest  in  the  premises,  whether  writ 
against  father  of  justifies  his  removal,  §  474. 

complete  execution  of,  what  essential  to,  §  474,  note. 

defined.  §  470. 

equitable  control  of  the  court  over,  §§  472,  476. 

eyactlng  indemnity  before  executing,  §  472. 

for  personal  property,  §  468.  • 

for    specific   chattels,  when   justifies    taking    them     from    a 

stranger,  §  471. 
,  form  of,  §  471. 

how  officer  may  be  compelled  to  execute,  §  472. 

how  to  be  executed,  §  474. 

Indemnified  officer  must  execute,  §  472. 

Indemnity,  bond  of,  taken  to  prevent  the  execution  of  the  writ, 
§471. 

injunction  against  dispossessing  stranger  to  suit,  §  437a. 

Issuing  of,  §  470. 

Issuing  of,  must  be  during  the  term  recovered,  §  470. 

Issuing  of,  must  be  within  a  year  and  a  day,  §  470. 

issuing  of.  obtaining  leave  of  court  for,  §  470. 

Issuing  of,  scire  facias  to  authorize,  §  470. 

maintenance  of  plaintiff's  possession,  cannot  be  required  by, 
§  470. 
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not  to  Issue  after  judgment  is  satisfied,  §§  470,  477. 

officer  may  break  doors  to  execute,  §  473. 

personal  property  of  defendant  must  be  removed,  |  474. 

power  and  autliority  of  tlie  officer  in  executing,  §  473. 

proceedings  against  defendant  for  retailing  possession,  §  477. 

return  day,  officer  may  execute  after,  §  473. 

return  on,  iS'  not  conclusive,  §364. 

restitution  after  wrongful  dispossession.  §  476. 

restitution  when  possession  Is  wrongfully  retaken,  after    ex- 
ecution of,  §  477. 

strangers  to  the  writ,  §  254. 

taking  possession  of  real  estate  without  a  writ,  §§  469,  470. 

title  acquired  after  commencement  of  suit,  when  exempts  de- 
fendant from  the  effect  of,  §  475. 

who  may  be  dispossessed,  §  475. 

who  to  control  service  of,  §  472. 

wife,  dispossessing  under  writ  against  husband,  §  474. 

wife,  when  may  be  dispossessed  under,  §  475. 
WRIT  OF  SBQUBSTRARI  FACIAS    DE    BONIS  BCOLESIASTI- 

OIS,  §  8a. 
WRIT  OF  SEQUESTRATION  defined  and  described,  §  8a. 

is  not  a  writ  of  execution,  §  125a. 
WRITS  to  enforce  decrees  In  equity,  §  8a. 

YEAR  AND  A  DAY,  execution  Issued  after,  not  void,  §§  59,  30. 

execution,  quashing  btecause  issued  after,  I  77. 

execution  to  issue  within,  §  27. 

how  computed.  §  28. 

issue  of  alias  and  pluries  writs  after,  f  §  51,  83. 
YOKE  OF  OXEN,  what  exempt  as,  §  227. 


